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Deſcent, 


To toll the Entry of what Perſon. In 


(N. 4) 
rewect of the Right and Eſtate. 


and died, and his bear as in by deſcent, he who loſt 

brought a writ of error, and reverſed the judgment 
and was reſtored, he may enter upon the deſcent, Br. Entre 
Cong. pl. 105. cites 9 H. 6. 49. 

2. Where a man diſſeiſes the heir and dies ſeiſed, and his heir 
enters, and the executors ſell, the vendee may enter; for he has no 
right, nor no action; becauſe he has only a titie to enter by the 
ſale, and therefore he may enter; for otherwiſe he has no remedy, 
per Hals J. Br. Deviſe, pl. 36. cites 1 E. 6. | 

3. Gonulee of a fine upon grant and render is not barred of his 
entry by deſcent. Per Walmeſley J. Ow. 141. 32 & 33 Eliz. 
Co B. S 
4. If a prebendary, bi/hzp, or abbot be diſſeiſed, and afterwards 
he releaſes te the di/-iſor, this is an altenation whereupon a writ 
de ſine aſſenſu capituli may be had; and if the arfſerſor dies ſciſed, 
the ſucceſſor hath not any remedy but by this writ, or by a writ 
of right; but if the dille:ifor doth not dig tered, the ſucceſſor may 
enter, notwithſtanding the relcatz, F. N. B. 195. (B) 

5. If a diſſeiſor aliens in fee, and the alienze dies without iſſue, 
and the /ands eſcheat, the diſſeiſee may enter, becauſe the Lord 
comes not to the land by deſcent, Litt. S. 390. 

6. For albcit the alienee of the ditteifor dies feifed, and the Lord 
by eſcheat comes to the land by act in law, yet, becauſe the land 
deſcended not to him, the entry of the difleifee in reſpect of the 
eſcheat ſhall not be taken away, For a dying ſeiſed and a deſcent, 
and not a dying ſeiſed and an efcheat doth take away the entry. 
For (as hath been faid) the deſcent is the worthier title, Co. Lite. 
240. a, 

7. But in that caſe, if the lord by eſcheat die ſeiſed, and the 
land deſcend to his heir, that deſcent ſhall take away ths entry of 
the diſſeiſee. Co. Litt. 240. a. 


I. \ Man recovered by erroneans judement, and had execution 


8. 80 it is if the diſleiſor die ſeiſed, and the heir of the difſeifor 
dies without heir, the diflciſee cannot enter upon the Lord by el- 
Vol. VIII. 
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12 Deſcent, 


need not cheat. So as there is a diverſity as touching the deſcent, when after 
2. A deſcent caſt, the heir in fee ſimple dies without heir, for he in 
profits, and the reverſion or remainder, or one upon the eſtate tail claims in 
to do the above the eſtate tail, and the Lord by eſcheat claims in under the 
cuties Ee heir in fee ſimple. Co. Litt. 240. a. 


heir is | 
obliged to do, but the lord may take the dilleiſ-e as. his lawful tenant. And it is plain that the 


law doth not caſt tie freehuld upon the lord in the ſame manner as it does upon the heir, be- 
cauſe the lord is obliged to anfſiver the feudal dutics to the lord paramount, in reſpect of his 
ſeizniory, whether this poſſeſſion was caſt on him or not; fo that in this cate there could be no 
fayure of duty, though the lord does not enter. Gilb. Treat. of Ten. 22. 


9. If the father make a leaſe for life, and has iſſue two ſons, and 
dies, and the tenant for life dies, and the younge/t ſon intrudes and 
dies ſeiſed, this deſcent ſhall not take away the entry of the 
eldeſt. Co. Litt. 243. a. 

10. But if the father had made a leaſe for years, it had been 
otherwiſe; for that the poſſeſſion of the leſſee pr years made an 
actual freehold in the eldeſt fon, Co. Litt. 243. a. 

[ 2 ] 11. So when the one coparcener does ſpecially enter, claiming the 
whole land, and taking the whole protits, ſhe gains the one moiety, 
viz. of her ſiſter by abatement, and yet her dying ſcited ſhall not 
take away the entry of her ſiſter, whereas when one coparcener 
enters generally and takes the profits, this ſhail be accounted in 

law the entry of them both, and no deveiting of the moiety of her 
ſiſter. Co. Litt. 243. b. | 

12. If a man be diſſeiſed when he is at large, and the deſcent is 
caſt during the time of his impriſonment, this deſcent ſhall bind 
him. Co. Litt. 259. a. | 

13. A Keverſioner diſſeiſes his tenant for life, and dies ſeiſed, 
this is a deſcent to toll the entry of tenant for life. Hob. 323. 
cited by Hobart Ch. J. as 9 H. 7. but Hobart held, that it 20 not 
take away the entry of a ſtranger, becauſe as to him it is an eſtate 
for life ſtill, and but a fictitious deſcendible eſtate. | 

14. But if I let lands for @ term of years, and another diſſeiſes 
me, and ouſts the termor, and dies ſeiſed, I may not enter, but the 
leſſee for years may well enter, becauſe by his entry he does not 
ouſt the heir, who is in by deſcent of the frechold and inheritance 
which is deſcended to him, but only claims the lands for a term 
of years; ſo it is of a tenant by elegit, by flatute merchant, and the 
like who have but a chattle and no freehold, but otherwiſe it is of 
an eſtate for life, or a higher eſtate. Litt. S. 411. and Co. Litt, 
249. a. | 

15. If a wiman diſſeiſoreſs dies ſeiſed, having an huſband and iſſue 
by him, {who is tenant by the curteſy] and after the huſband dies 
and the iſſue enters, the entry of the diſſeiſee is not tolled, for that 
the iſſue came not immediately to the lands by deſcent after the 
2 of the mother, &c. but by the death of the father. Litt. 

394. 

> If a deſcent is caſt in time of vacation of a biſhop, &c. 
this doth not toll the entry of the ſucceſſar. 2 Inſt. 360. 

17. If baron and feme tenants in tail have iſſue and are diſſeiſed, 


and a deſcent is caſt, and the baron dies, and before entry the mother 
diet, 


Deſcent, 


dies, the entry of the iſſue is not lawful, becauſe he ought to claim 
as heir to bath; and as heir to his fatmer he is bound by the deſcent 
as his fatner was, and as heir to the mother only he cannot enter, 
for ſhe had not any title; but if the mother bad entered and recon- 
tinued the eftate tail, the diſcontinuance would be purged, and the 
tail is actually veited in the wife, which after her dcath deſcends 
to the iſſue. 8 Rep. 72. a. Paſch. 7 Jac. in Greneley's Cale. 

18. B. was aſſignee of a term fir 99 years if A. lives ſo long. 
B. dies, living A. grantee of rever fiom enters and dies ſeiſed before 
grant of adminiſtration de bonis non; yet per Cur, after adminiſtra= 
tion is granted, adminiſtrator de bonis non may have a ſpecial 
action of treipaſs. 5 Mod. 484. Hill. 9 W. 3. 5. R. Trevellian 
v. Andrew. 


(N. 5) Where diſſeiſee may enter notwithſtand- 
ing a deſcent. 


1. 1 F a man gbates, intrudes, er diſſeiſes another, and makes 4 

F f in fee, and after the feoffee dies, the heir enters and 
enfeoffs the fir/t abator, or intrudor, or diſſeiſor, he ſhall be ad- 
Judged in by this feoffor againſt all except thoſe to whom he did 
the wrong, and againſt them he ſhall be adjudged in as he was 
when he 2 entered by wrong. Quod nota. Br, Diſceit. pl. 23. 
Cites 5 H. 7. 6, 

2. A. deviſes land ts be ſold by his executors A. dies ſeiſed, the 
heir of A. or a difſeiſor enters, and the heir or difſeiſor makes a 
feoffment of this land to B. B. dies ſeiſed and the neir is in by deſcent, 
yet the executors may enter into this land and ſell it; for a deſcent 
tahes away rights of entry, not titles or powers, as entry for condis 
tion broken, entry tor mortmain; neither does it take away in the 
caſe of a deviſee or patertee of land, where an abator enters before 
them and dies ſeiſed, for ta-y have no other remedy; and executors 
have only a power; and when they ſell the wvendee is in by the twill 
of the deyiſor paramount the deſcent. Jenk, 184. pl. 75. 

3. If het lands for 20 years, and another diſſeiſetn me and cuts 
the ter mor, and dies ſei{:d, the lands deſcend to his neir, I may not 
enter, and yet the lee for gears may well enter, becauſe tnat by 
his entry he doth not ouſt the heir who is in by deſcent of the free- 
hold which is deſcended unto him, but only claimeth to have the 
land for term of years, which is no expultion1 from the freehold of 
the heir who is in by deſcent ; but otnerwiſe it is where my tenant 
for life is diſſeiſed, cauta patet, &c. Litt. S. 411. 

4. A deſcont ſhall not take away the entry of a leſſce for years, 
nor a tenant by elegit or ſtatute merchant, or ſuch like as have but a 
chattle and no freehold, becauſe by their entry upon tne heir by de- 
ſcent, they take no frechold from him; but otnerwiſe it is of an 
e/tate for life or any higher eſtate. And as a deſcent of a freehold 
and inheritance ſhall take away the entry of him that right has to 
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a frechold or inheritance, fo a deſcent of a freehold or inheritance 
cannot take away the entry of him that has but a chattle, for that 
no defcent or dying ſeiſed can be of the ſame. Co. Litt. 
249. a. 

F. A deſcent does not take away the entry of a man out of the 
realm at the time of the q ing ſeiſed if he were not within the realm 
at the time of the diffciſin or dying ſeiſed. Litt. S. 440. 

6. So it is of a man that is 22 Prin. Litt. S. 436. 


(N. 6) Entry of the Iſſue Juſtifiable in what 
Cafes; though the Entry of the Anceſtor was 


not. ; 


.J? there are grandfather, father, and ſon, and the father 
| diffeifes the grandfather and mates a feoffmert in fee without 
warranty, the grandfather dies. Alhcit the right deſcends to the 
father, he cannot by this right deſcended enter againſt his own 
feoffment, but it he die the ſon ſhall enter and avoid the eſtate of 
the feoffee. Co. Litt. 247. b. | 

2. So if the grandfother be tenant in tail and the father dif- 


ſeiſes him, ut ſupra, mutatis mutandis, Co. Litt. 247. b. 


* 


(N. 7) Where it tolls the Entry of an Infant, 


Feme- covert, &c. 


. W HERE huſband and wife are ſeiſed of 2 freehold, and 


after are dicvrced by fuit on the woman's part, whereby 
ſhe is to have all the land, yet if the hufjvand continues paſſiſſiun and 
dies ſeijed, this deſcent ſnall not take away the entry, for he was ns 
diſſeiſar, becauſe he was legally in at firſt, Arg. Ow. cites 12 
Ail. 22. 

2. An infant who aliens may enter upon a deſcent had thereof 
in his nen-age, and e contra upon a deſcent had aſter his full age, 
per Littleton, for lav, and it was not denied. Br. Entre conge- 
able, pl. 129. cites 32 H. 6. 27. | 

3. In treſpaſs, it was agreed that the heir of a man of non ſang 
memoriæ may as well enter after the death of his anceſtor upon the 


feofee, or the feoftce of the feoffee, as he might in caſe of a feoſf- 


ment made by his anceſtor, when his anceitor was within age. 


Br. Entre Cong. pl. 99. cites 12 E. 4. 8. 


4. If an inſunt be diſſeiſed and a deſcent caſt during his infancy, 


et he may enter upon the iſſue which is in by deſcent ; becauſe 


no laches in ſuch caſe ſhall be adjgdged in an infant, Litt. S. 


402. 


enſ-int, and 2 ſtranger abates and dies ſeiſed, the Wh born carne: enter, for he is not ſo much regarded 


in law, becauſe he had no right to enter at the time of the deſcent. Co. Litt. 245. b. 


8 . 


Deſcent, 


5. B. tenant in tail enfeoffs A. in fee. A. has iſſue within 
age and dies. B. abates and dies ſciſed, the iſſue of A. being 10 ill 
within age. This deſcent ſhall bind the infant; for the itive in 
tail is remitted, and the law reſpecis more an ancient right, in this 
caſe, than the privitece of an mfant that had but a «efeaji' te eftute, 
It is ſaid, if “/e Hing dies ſeiſed of land, and the land deſe nas to 
his ſucceiſcy, that this ſhall bind an infant, fer that the privilege 
of an infant in this cafe holds not ayaiult the king. Co. Litt. 
246. a. 

6. If huſband and wife, as in right of the ct iſe, have titie and 
right to enter into lands which another hath in ice, or in fee tail, 
and ſuch tenant dieth ſeifec,, &c. in ſuch ce, the entry of the hus- 
band is taken away upon the heir which is in by decent; but if 
the 1y/pand dies, then the wife may well enter upon the iſſue which 
is in by deſcent, ter that no liches of tie huſband fhall turn the 
wife, or her heirs, to any prejudice ner Joſs in ſuch caſe, bur that 
the wite and her heirs miy well enter, where tuch deſcent is 
elchewed during the coverture. Litt. 5. 403. 

7. If a ſome ſole be ſeiſed of lands in fee and 75 diſſeiſad and then 
takes huſband, In this caſe the huſband and wife, 2s in me right 
of the wife, have right to enter, and yet the dying icifed ot the diſ- 
ſeiſor, in tnat caſe, mall take away the entry of the wife after the 
death of her huſband, and the reaton is, as well for that ſhe her- 
ſelt, when ſhe was ſole might have entered and re-continued the 
poſſeſiion, as alſo it thall be accounted her folly, that the would 
take ſuch a huſband which would not enter before the deſcent, 
Co. Litt. 246. a. 

8. If a woman be within age at the time of her taking h»ſband, 
then the dying ſeiſed ſhall not after the deceaſe of her huſband 
take away her entry, becauſe no folly can be accounted in her 
for that the was within age when ſhe took huſband, and after 
her coverture ſhe cannot enter without her huſband. Co. Litt. 
246. b. 

9. He who was out of his memory at the time of ſuch deſcent, 
if he will enter after ſuch a deſcent, if an action upon this be ſued 
againſt him, he hath nothing to plead for Pinsel or to help him, 
but to ſay that he was not of ſound memory at the time of ſuch 
deſcent, &. And he thall not be received to ſay this, for that no 
man of full age thall be received in any plea by the law 79 dalle 
bis own perſon 3 but the heir may well «ſable the perſon of his an= 


ceſlor for his own advantage in ſuch cal. ; for that no laches may 


be adjudged by the law in him, which hath no diſcretion in ſuch 
caſe. Litt. 8. 405. 

10. If a man becomes non compos mentis by accident, as by grief, 
ſickneſs, &c. and he be diſſciſed and ſuffers a deſcent, albeit, he 
recovers his memory and underſtanding again, yer he thall never 
avoid the deſcent and ſo it is a fortiori of one taat has /uctda in- 
tervalla, Co. Litt. 247. a. 

11. If one out of the reaim be diſſeiſed and a deſc2nt caſt, yet his 
entry is not barred, whether he were in the king's ſervice or not; 


B 3 but 


( 5] 


5 


Litt. S. 436. 
and Co. 
Litt. 259. a. 


And if the 
deſcent de 
caſt during 
the infancy 
of the diſ- 
ſe:ſor (in- 
fant) rhe 


[5] 
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but if he were aiſſciſed before he went beyond ſea, his entry is taken 
away by the deicent, Hawk. Co. Litt. 343. 

12. If a man impriſoned be diſſeiſed, and a deſcent caſt while he is 
in priſon, yet * he enter; for by intendment of law one in pri- 
ſon is kept ſo cloſe, that he has no intelligence of things done 
abroad, but if he were at large when diſſeiſea, a deſcent during his 
impriſonment binds him. Hawk. Co. Litt. 341. 342. 

13. If an infant diſſeiſor aliens in fee, and the altenre dies ſeiſed, 
and the lands deſcend to his heir being an infant, his entry is tolled; 
but if the infant grantor exters upon the heir of the alienee, as he 
well may, the deſcent being during his nonage, then the diſſeiſee 
may well enter upon the Glleilor. Litt. S. 407. 408. 


infant may well enter, either within age, or after his full age. Co. Litt. 248. a. 


14. As to infants, feme coverts, perſons non gompos, the deſcent 
to the heir of the diſſeiſor doth not take away their entry, becauſe 
the infants, &c. had a right of pe yon, and the act of law cannot 
take away that right, ſince no laches can be imputed to them; and 
ſince their negligence 1s not culpable, it were unjuſt to make 
market of their titles; and therefore the lord, when he takes a re- 
lief, is not ſuppoſed to transfer any jus poſſeſſionis to the heir of the 
diſſeiſor, ſince the feud is not ſuppoſed, by negligence and want of 
a tenant, to fall into his hands, and from thence to be relieved to 
the heir of the diſſciſor, who has title thereunto, ſince if that were 
doctrine, a negligence were ſuppoſed in theſe uncapable perſons, 
which the law doth not allow. Gilb. Treat. of Ten. 28, 29. 

15. But the uon compos, in this cafe, cannot allege the diſability 
in himſelf, becauſe he cannot be ſuppoſed conſcicus Hit; nor is he al- 
lowed ever at any time to allege it; for when he is once non 
compos, there is no certain time when he can be adjudged w re- 
cover that diſability, unleſs where he is /egally committed, and then 
the acts during the lunacy will be ſet aſide and diſcharged, and af- 
terwards the commiſſion be for in no other way can the 
non compos be legally reſtored to his right, and to his capacity of 
acting. Gilb. Treat. of Ten. 29. 


(N.8) What ſhall be ſaid a dying ſeiſed of the 


Fee or Frank- Tenement. 


1. FF an infunt be diſſeifed, and the diſſeiſor dies ſeiſed, and after 

the infant comes to a full age and the heir 4 the diſſeiſor dies 
before he enters; albcit he dies not ſeiſed of an actual ſeiſin, but of 
a ſciſin in law, 2 that dying ſeiſed ſhall take away the entry of 
the diſſeiſee, and yet in pleading, the ſecond heir ſhall make himſelf 
heir to the Aifleifor, and that land ſhall not be recovered in value 


for the warranty made of other lands by the firſt heir. But though 
the firſt heir had but a ſeiſin in Jaw, yet he is within the words of 
4 ſcifed in his demeſne, as of 


2. IT 


Littleton, for he was ſeiſed, and die 
fee. Co. Litt. 239. a. b. | 


Deſcent. 6 


2. If a diſſiſor makes a giſt in tail, and the donee diſcontinues in 
Fee, and diſſeiſes the diſcontinuee and dies ſeiſed, the diſcent ſhall 
not take away the entry of the diſſeiſee; for the deſcent of the fee 
{imple is vaniſhed and gone by the remitter, and albeit the iſſue be 
in by force of the eſtate tail, yet the donee died not ſeiſed of that 
eſtate, and of neceſſity there muſt be a dying ſeiſed. Co. Litt. 238. 

» Bo 

3. No dying ſeiſed (where the tenements come to another y This in the 

ſucceſſion) ſhall take away the entry of any perſon, &c. as of pre- ne 
lates, abbots, priors, deans, or of the parſon of a church or of — 
other bodies politic, &c. albeit there were 20 dyings ſeiſed, and bie poli- 


20 ſucceſſors, this ſhall not put any man from his entry. Litt, S. % Se. 
rate, which 


41 3. have ſauce 
ceſſion perpetual, and not to natural men, as to a biſhop and his ſucceſſors, or to an abbot, dean, arch- 
d-acon, prebendary, porſon, &c. and their tucceffors, and not to J. S. or any other natural body 
and his ſucceſſors, but to him and his heirs. Co. Litt. 2 50. a. 


(N. 9) Entry tolled by Deſcent. 


Revived in what Caſes it may be. 


I. Randfather, father and ſon, the ſon diſſeiſed J. H. and in- If there be 

G ps the grandfather, who died 2 the father entered — 

as heir to the grandfather, and 4 to the ſon for term of another s and fon, and 

liſe; the diſſeiſee entered, the ſon brought aſſiſe and recovered; for the ſon dif- 
the ſon had not the fee ſimple of which he was diſſeiſor, but is now a ſeiſes one, 

- and infeoffs 

purchaſor of the frank-tenement for life, and the deſcent remains the grand- 

not purged ; contrary if the ſon was heir to the deſcent. Br. Entre father, who 


congeable, pl. 127. cites 13 E. 3. Fitzh. Title 6. — 21 


land deſcends to the father, now is the entry of the diſſeiſee taken away; but if the father dies 


ſeiſed, and the land deſcended to the ton, now 15 the entry of the diſſeiſee revived, and he may en- 
ter upon the ſon, who ſhall take no advantage of the deſcent, became ne did the wrong unto the 
diſſeiſee. But in the caſe abuveſaid, ſome have ſaid, that where after ſuch deſcent to the father he 
made a leaſe to the ſon for term of another man's life, upon whom the viſſeiſee entered, the ſon 
brought an aſſiſe and recovered, and the reaſon that has been yielded is, for that the ſon had not the 
fee ſimple which he gained by diſſeiſin, but is a purchaſor of the treehold only from the father, and 
the deſcent remains not purged. Contrary it were, as it is there ſaid, if the ſon were heir to the 
deſcent. But the book cited there in Fitzh. tit. Plac. 6. does not warrant that caſe; and I hold the 
law to the contrary, viz. that the diſſeiſee in that caſe thall enter upon the diſſeiſor, as well as if 
the father had conveyed the whole fee ſimple to the fon, for in that alſo the deſcent to the 
father is not purged, If a diſſeiſor make a leaſe to an infant for life, and he is diſſeiſed, and a 
deſcent caſt, the infant enters, the entry of the diſſeiſee is lawful upon him. Co. Litt. 238. b. 


2. If land deſcends to a daughter within age, and after ſhe is diſ- 
ſeiſed, and the difſeiſor dies ſeiſed, and his heir enters, and after a T 
is born, he ſhall not avoid the deſcent; for he does not claim as 
heir to his ſiſter, nor was he in eſſe at the time of the deſcent. Br. 
Diſcent, pl. 40. ſays quiere the Reading of Whorwood. 

3. It tenant for years holds over his term, he is tenant at ſuf- 
ferance, and his deſcent ſhall not take away entry ; but if tenant 
for term of another's life holds over his term, he is an intruder, and 
bis deſcent ſhall take away entry. Quod fuit conceſſuam; per 

| Dyer, O. 35. Mich. 13 & 14 Elie. 
| B 4 4. A. 


7 Deſcent. 
Ow 56. 4. A. devifed lands to B. A firanger enters and dies ſeiſed before 


Arg. 5 P-— any entry by deviſce, now 1s the deviſee without remedy. Arg. 
— 2 Le. 147. pl. 182. Trin. 30 Eliz. 

Hill. 45 Eliz B. R. the S. P. ſeems admitted. 

Th law 5. An entry being taken away by deſcent is revived by the endow- 
— dow er ment of the wife of the diſſeiſor, albeit the tenant in dower ſhall 
upon the have it but for her life; for that, though the heir entered, yet when 
wife but the wife is endowed, the ſhan't be in by the heir, but immediately 
—— by her huſband being the diſſeiſſor, who is in for her life by a title 
$0074 paramount the dying ſeiſed and deſcent, and thereſore in judgment 
when the of law the deſcent was to the freehold, and the poſſeſſion which the 
dend wed, heir had is taken away by the endowment, becaute the law adjud- 


e 15 in 1 ' , 3 
— * ges no mean deſcent between the huſband and the wife. Co. Litt. 
death of 240. b. 241. a. i 
her hut- 


band; therefore ſhe has only the naked poſſeſſion her huſband had, not any jus poſſeſſionis at 
all: Gnce it was not of ablolute neceſſity ſhe ſhould claim her dower; but it 13 of abſolute 
neceſſity that the law does caſt the freehold upon the. heir. Now by the endowment the 
poſſeition is avoided that the law caſt upon the heir, becauſe the, as is ſaid, is in from her huſ- 
band, and by conſequence there is no right of poffeifion as to this third part acgumed to the 
heir at law, ſince the law doth not place him in ſuch third part after the death of tie father ; 
and though the reverſion belongs to him after the death of the mother, yet that is only the 
reverſion of that which the mother potſefied, which was a naked poſſeiſion; and ſo he has 
herein no right of potleifion at all. Gilb. Treat, of Ten. 23, 24+ 


Liit. S. 6. If a diſſeiſir makes a 1 on condition, feoffee dies, and 
409.— If a ferffer enters for a breach, the diliciſee may enter upon him. Hawk, 
Gifſeiior Co. Litt 333 | 

that has 2 , 2 

only a right of poſſeſſion makes a feoffment in fee on condition, and the feoffen ding ſeiſed, this 
gains a right of puſſeiſion to the heir of the feoffee ; but if the condition be troken, and the 
feoffer enters, he deſtroys the eſtate, and the right of potteion annexed to it; and he being 
only a diſſeiſor is in his old eſtat , which is a naked poſſeſſion without any right at all, Gilb. 
Tre t. of Ten. zo. — Co. Litt. 248. a. S. P. 


If termor 7. If leſſee for years is ouſted, and he in reverſion diſſeiſed, and 
bete te Arfſerfer dies ſeiſed, though the lettor cannot enter, yet may leſſee enter, 
deſcent, he for by it he deſeats not the freehold that difoended to the heir, but 
reveſts the only claims to have the land for the term, which is no expulſion of 
freeho'd in the freehold, Litt. Sect. 411. h 


the diſ- 

ſeiſſee, who has the right of poſeſſion 3 bit if he enters after the deſcent then he can only hold 
in the name of the ſreeholder who has tue prefeit right of poiſeſlion, which is the heir of the 
difſcifor, Gilb. Treat. of Ten. 31. 


8. If a diſciſor makes a gift in tail, and the dance hath iſſue and 
ates jeiſed, now is the entry of the difſ-iſce taken away; but if the 
i ue dies without iſſue, ſo as the eſtate tail which deſcended is ſpent, 
the entry of the diſſeiſce is revived, and he may enter upon him in 
the reycrſion or remainder, Co, Liit, 238. b. | 

9. If after the dying ſeiſed »f the diſſeiſor, the difſeifſee abates, 
againſt whom the w/e of the diſſeifer recovers by * 7% in a writ 
of dnwer; in that caſe, though the deſcent be avoi *4 as Littleton 
here * yet the diſſciſee ſhall not enter upon the tenant in dower, 
becauſe the recovery was againſt himſelf; but if he had aſſigned 
dower to her in pais, ſome ſay he ſhould enter upon her. Co. Litt. 


241, a. 
10. If 


X 


Delcent. 


10. If I be A iſed by an infant within age, who aliens ts another 
in fee, and ti altenee dies ſeiſea, and the wands deſcend to his heir, 
being an infant * within age, my entry is taken away &c. But if the 
infant within age enters upon the heir which is in by deſcent, as he 
well may, for that the fame deſcent was during his nonage, then 
T may, well enter upon the diſſeiſor, becauſe by his entry he has de- 
feated and taken away the deſcent. Litt. 8. 407, 408. 
alſo cauſe b deſcent, which was the impediment is avoided. 
if the Geſcent 1+ 


or at his tu'l ice. Co. Lift. 248. a. 


*Z 


Here it ap- 
pears, that 


the entry 


of the in- 
fant is law. 
fil and 
gives ad- 
vantage to 
the diſſeiſee 


to enter 
And it is to be obſerved, that 
caſt. intent being within age, he may enter at any time, either within age, 


Ifen infant diſſeites, his only gives him a naked poſſeſſion; for he has no privilege to do 


wrong: ind if he aliens in fee, his al enation is vyoidatle. 


If the atience dies ſeiſed, he may 


enter; for though the deſcent gives a right of poſſeſſion againſt the diſſeiſee, yet it gains yo 


richt from the infant. 


If then the infant recovers, be 15 a diſſeiſor as he was before, and being 


only in his former eſtate he has no right of poſſeſſion againſt the diſſeiſee. Gilb. Treat. of Ten. 
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(N. 10) Prevented; How. 


Bo I N aſſiſe N. leaſed to P. for term of life. P. aliencd to G. in fee. 
NM. entered for the alienation, and G. re-entered and ouſted him, 
and NM. claimed and always was debating, ſo that G. had no peace- 
ble poſſeſſion, and G. of ſuch ſeifin diet ſciſed, and his heir entered, 
and NM. died, and the heir of N. entered upon the heir of G. and the 
entry adjudged laveful by reaſon of the claim and non-peaceable 
poſſeſſion of G. Br. Continual Claim, pl. 8. cites 25 Alt. 12. 

2. By continual claim, duly made, he who makes the claim may 
enter upon a deſcent. Br. Enter Congeable, pl. 22. cites 9 
HBc4 4 

6 aſſiſe it was admitted that if a ha/ftard enters, and the mulier 
makes continual claim, and the baftard dies ſeiſed, and his heir enters, 
the mulier may enter, quod nota. Br. Continual Claim, pl. 3. cites 
14 H. 4. 9. 10. 

4. It was agreed that continual claim ſhall avoid warranty colla= 
tera! deſcendedl. Br. Continual Claim, pl. 4. cites 14 H. 4. 13. 


5. Tenant in tail of land deviſable diſcontinued in fee, and re-took 
in fee and deviſed in fer, and died, the iſſue in tail is not remitted; 
tor nothing can deſcend to him by reaſon of the deviſe, unleſs the 
deviſee waives it. Br. Deviſe, pl. 49. cites 4 M. 1. 


Br, Entre 
congeable 
pl 58. cites 
S. C. 


Br. treſpaſs 
pl. 102. cites 
14 E. 4. 13. 
D. 221. a. 
pl. 6. Faſch. 
5 Eliz. 
ziſhop v. 
Biſhop S. P, 


held accor- 


dingly by Welch, Weſton, and Dyer; and aftirmed afterwards at dinner by Saunders Ch. P. 


Brown and W hiddon. 
deviſe cat off the deſcent. 
nothing deſcends to tlie heir. Co. Lit. 111. a. 


And yet there is a dying ſeiſed in the father of a fee ſimple, but the 
The freehold intereſt ia law is iu the deviſee before entry, and 


(C. 11) 


— — — ͥ ——— 


$4 Deſcent. * 


(N. 11) Immediate Diſcent. What is. 


I. JN aſſiſe againſt tenant by the curteſy, and the heir, the t-- 
nant by curteſy ſurrendrea pending the wri', and died pending the 
writ, and yet the writ awarded good; for the heir came to the poſe 
ſeſſion by his own att, and then the writ is once made good, not- 
withſtanding that the heir by the ſurrender be in by _— for 
the fee which is deſcended merges the frank-tenement; and per Rolf, 
[ 9 ] if the heir be impleaded by writ of entry after the ſurrender, he 
ſhall be ſuppoſed in by his mother, and not by the tenant by the 
curteſy. Br. Diſcent, pl. 17 cites 1 H. 6. 1. 

2. Where my father recovers in mortdance/tor, atid I ſue execution 
and enter, I am in by the grandfather and not by my father, for he 
never had poſſeſſion. Per Fineux, and non negatur. Br. Diſcent, 
pl. 67. cites 11 H. 7. 12. | | 

And. 243. 3. Feoftment by A. to the uſe of the eldeſt fon, and wife in 
= tail, for jointure of the wife of lands in B. the father dies, the rever- 
Etz S. C. ſion of B. with lands in C. deſcend to (the baron) who deviſed by 
ſays that will in writing the lands in C. to the wife for life for her jointurc, 
the 3 in recompence of dower and jointure, and if the wife claim other dower 
| ar eus or jointure, the deviſe to the wife to be void. Baron dies, wife 
agreed that waved the jointure in B. en pais, and good. Adjudged, that the 
meer of the jointure made immediate deſcent by relation to the 
me heir. Mo. 254. pl. 401. Mich. 29 & 30 Eliz. in Cam. Scacc. 


deſcent 
by the Butler v. Baker. 


refuſal of : : „ 
the feme; and 354. ſays that Wray Ch. J. and Manwood in their life-time (but now dead) were 


of the ſame opinion, Mich. 29 & 30 Eliz. 


4. Where the widow had her frank-bank of an eſtate of copy- 
hold in borough-Engliſh, and there were ſeveral ſons by ſeveral 
wventers, and all but the eldeſt died in life of the widow, upon her 
death he takes as heir to his father. Holt's Rep. 165, 166. Trin. 
& Hill. 5 Ann. B. R. Brown v. Dyer. | | 


(N. 12) One or ſeveral. What ſhall be ſaid one 
only, or ſeveral Degrees of Deſcent. 


I. JN aſſiſe it was granted, that if diſſeiſor leaſes for life the re- 
1 mainder over, and the tenant for hife dies, he in remainder 
enters, there the eſtate for life, and the remainder make only one 
degree, and not the remainder a degree by itſelf, for the eſtate for 
life, and the remainder, are one and the ſame eſtate in law. Br. 
Enter en le per, pl. 9. cites 50 E. 3. 21. 
2. If diſſeiſor makes feoffment, and his feoffee makes ſcoſſment over, 


and ſa an, to that the writ is come out of the degrees, and afcer it 
comes 


* Deſcent, 


eomes again to the poſſeſſion of the heir of the difſeiſsr, yet writ of 
entry in the per does not lie, as he had it by deſcent; but contra if 
it had come to the diſſeiſor himſelf, for this ſhall be adjudged in the 
firſt degree. Br. Enter en le per, pl. 1. cites 3 H. 6. 38, Per 


Coteſmore and Cur. 


(N. 13) Deveſted. 


I. A More near heir will deveſt a deſcent of them that were 

once in by deſcent, by a remote degree. As A. died, 
having a daughter, his wife privement enſient of a fon, now this 
daughter is heir, and in by deſcent, but when the ſon is born he 
now ſhall be heir and the other deſcent avoided. Arg. Noy. 170, 
in the cafes of the King v. Boraſton and Adams. 
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So where 
an uncle 
takes by 
h1m:tations 
of eſtate 
tail by de- 
ſcent and 
afrerwards 


a poſibumous ſon of the elder brother is born, who is as well heir as male, the ſon ſhall have the 
land as the neareſt and eldeſt heir male. Reſolved. D. 373. b. 374- a. pl. 15. Mich. 22 & 23 


Eliz. in the Exchequer chamber. 


(N. 14.) Writ and count. In what caſes it muſt 
be ſhewn from whom the deſcent is, or to whom 
the Demandant is Heir. 


I. JN formedon in deſcender, if omiſſion be made of any ſon or 
| brother elder in the deſcent who ſurvived his father, the writ 
ſhall abate notwithſtanding that he did nt hold eftate; for he had 
right though he was not ſeiſed. Thel. Dig. 168. Lib. 11. cap. 
50. S. 1. cites Mich. 4 E. 2. Formedon 48. But fays, the con- 
trary is adjudged, Mich. 11 E. 2. Formedon 56, where the writ 
was awarded good, where no mention was made of the eldeſt fon, 
who had ſurvived his father; for it is in the election of the deman- 
dant to name him or not. Per Herle. 8 E. 3. 379. See * 11 Hl. 
4. 72. Agreeing. | 

2. In naw, the writ was, that after the death of the donee it 
ought to deſcend to the demandant, as coin and heir, and by the 
count he ſhewed how coſin, and held good. Thel. Dig. 108. Lib. 
10. cap. 17. S. 11. cites Paſch. 5 E. 2. Formedon 51. But ſays, 
See 11 H. 6. 26. contra. 

3. In non compos mentis omiſſion in the deſcent of an elder brother, 
who ſurvived the father, is not material, if he was nt ſeiſed, or had 
releaſed, or committed felony, or ſuch like, &c. Thel. Dig. 169. 
Lib. 11. cap. 50. S. 16. cites Mich. 12 E. 2. Entre 70. 

4. In formedon by two ſiſters, the writ was that after the death of 
the donee, and Fo. his fon prefatis petentibus filiabus le donee deſcen- 
dere debet &c. and adjudged an ill writ, becauſe there is not any 
privity in the writ, between Jo. and the demandants. Thel. Dig. 
108, Lib, 10. cap. 17. S. 12, cites Mich. 2 E. 3. 45. 


4 5. In 


* Br. 
omifftion, 
pl. 7. cites 
S. C. and 
ſee tit. For- 
medon (H) 
pl. 19. 

S. C. 


r rr = 


on —— 7. wa. eu p , Þ- 


| 
j 
| 
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5. In formedon in reverter he ought to make deſcent from none but 
hee coho held eftate. Thel. Dig. 169. Lib. 11. cap. 50. S. 17. 
cites 3E. 3. Folme don 43. 


6. Fhe 977 was 10 75. ” J bis feme, and to the heirs which 


Jo. ſbotelil beget of the lou of I. © and tlie writ Ws, that paßt mortem 
Jo. and 7 5 F pre ſar” petenti ii & hered: pra Fo. and 1. defcons 
dere debet, &c. and held 7008, that he is nm * cir to both; Thel 


Dig. 108. Lib. 10. cap. 17. S. 13. cites Hi. 3 E. 3. 68. 94. 
1 7. And a writ brought upon ſuch a gift, 10 100 r the diemandant 
ſon and heir to the father nix, was * Thel. Dig. 108. Lib. 
10. cap. 17. 8. 13. Cites Trin. 4 157. 
8. Where land is given to one fo. with A ice his FOR 17 frank- 
marriage, the : ſue in formellen thall make himſelf {in and heir to his 
father and to Vis mither, not witluſle. ding that the words of the gift 
are not to the feme. Tul Dig. 108. Lib. 10. cp. 17. S. 14. 
cites Hill. 4 E. 3. 118, and 10 E. 3. 537. 

9. In formedm ujon. iſimul tenuit of the moiciy of @a money, which 
was given ſemel cum alta medictate, in mai: ng the dem by the 
count it is not good to ſay, that from the dice the right deſcended to 
one ſiſter of the ene moiety, and ta the ether filer of the other motety, 
but he ought to make the deſcent in common to both of the entire, 
or of the right of the entire. Thel. Dig. 168. Lid. 11. cap. 50. 
8. 4. Cites Mich. 5 E. 3. 241. 

10. In co/inage of a manger, if nontenure of parcel be 705 aded to the 
writ, it ſutfices for the deman lant, to marntain that he was 
tenant as amply as the manor was in the fein of is cin, or as fully 
as the demandant demands it, Ildl. Diz. Ms Lib. 16. cap 7. 
S. 16. cites 5 E. 3. 225, 

11. Where lands giver to Je. an. d Alice his on ard to the heirs 

their two bedies iſuing, who have iſſue, and Fo. dies, and Alice 
urvives and dies, the iſſue within age, mm writ ot ward he ought to 
make the iſſue heir to Alice, becauſe ihe died tenant after Jo, ILhcl. 
Dig. 169. Lib. II. cap. 51. S. 2. cites M. ch. 7 E. 3. 349. and ſays 
ſee 41 E. 3. 15. agreeing. 

12. The writ of Jermadon was Ha giſt made to R. in tail, 
qu 775 nor tien 3 R. & Galfr filtt pred” R. fohanni 2 
& beæredi fred” Galfriai de ſcendere delent, EC. and the writ was 
abated; becauſe none was ma 75 heir to R. the done. Thel. Dig. 
108. Lib. 10. cap. 17. S. I. Cites Mich. 10 E. 3. 530. 11 H. 6. 25. 

13. In formedon in reverter, where one Mili was donsr, the de- 
mandant counted inaſmuch as the donce died without heir, that the 
right reverted to Wil” and from IU wmaſmrch as be died without 
heir of his bedy, the right of the reverſion 7 2 te Amice, as to 
aunt aud heir of Wil. ſcil. ſiſter of Eftien, father of William, and 
from Amiſe it deſcended, &c. 13 R. as ſon and heir, and from No. ta 
the demandant. "The tenant pleaded, that Il iu“ had a brother and 
heir named Valentine who ſurvived him, of whom omiſſion is made 
in reſort ; judgment of the count &c. upon which it was held, that 
this p/:a is lo the action, and not to the writ. And it was ſaid by 
Ald. that omiſſion of blood is nd flea but in writ of right; tor in all 
other writs he need not make mention of thole who ſurvived, if 

tey 


Deſcent. 


they were not ſeiſed. Thel. Dig. 108; Lib. 11. cap. 50. S. 6. 
Cites Trin. 10 E. 3. 520. | 

14. In formed:n of a gift made te Fo. and Jane his feme in fail, 
and the demandants were their jars and heirs in gaveltind, the 
tenant ſaid, that their mothers name was Mariat, judgment of the 
writ, and held a good plea, but not after the view. Thel. Dig. 168. 
Lib. 11. cap. 50. S. 5. cites Hill. 10 E. 3. 490. 

15. In formedon by the y-vnger hen of land in Borough- Engliſh 
given in tail, 1 the writ he Hai ſuppoſe the deſcent to him as ſor 
and heir, as if be was beim at the common law, and by his count he 
ſhall make his deſcent y te cilem; and fo it ſhall be of land in 
gaveikind, Thel. Dig. 87. Lib. q. cap. 7. S. 32. cites Hill. 11 
E. 3. Formedon 30. 13 H. 4. Garrant 94. Trin. 11 H. 6. 54. 

16, In fermedom in reverter by the writ it was ſuppsſcd that the 
donor was cofingto the demandant, and by the deſcent in the count it 
appeared that the donor was great-zreat-grandfather to the demand- 
ant, and adjudged good; for when a man palles great-grandfather 
paramount, there is ao ether form than ceſis, and not the great- 
grandfather's father. Thel. Dig. 84. Lib. . cap. 5. S. 28. cites 
Mich. 15 E. 3. Brief 322. and that ſo agrees Hill. 21 E. 3. 10. 

17. Where land is given in tail, the remamder to io and to their 
heir;, the heir of the other ſhall have formedon of the whole, as 
heir to the ſurvivor, without ſuppoſing by the writ that his anceſtor 
jurowed, Thel. Dig. 108. Lib. 10. cap. 17. S. 5. cites Trin. 18 
E.. 6. 25. 

18. In ſcire facias by one Jo. out of a fine by which land was ren- 
dered to one B. his grantifather in tail, and made himſelf heir to his 
grandfather and fon to his father and nat heir to his father, and ad- 
judged good. And he had nt j:ppoſed the death of his father, 
and yet good. Thel. Dig. 108. Lib. 10. cap. 17. S. 2. cites Mich. 
. 2 

19. In fermedon in deſcender the demandant made himfelf heir ts 
his grandfather, and it was pleaded that the father of the deman- 
dant was ſeiſed after the death of the grandfather, &c. to waich it 
was replied, that the ſeiſm of the father was jointly with his ſem and 
this in the life of his grandfather, which gate he continued till be 
died, and that the feme is yet alive, &c. upon which the writ was 
awarded good. Thel. Dig. 169. Lib. 11. cap. 51. S. 5. cites 
Tin 27 F. 82. | | 

20. In formedon the demandant ought airways ta be made heir ta 
the donee, or heir to him who is made heir to the donee before in the 
writ. Thel. Dig. 108. Lib. 10. cap. T7: S. 3: cites Hill. 29 E. 3. 
3. 39 E. 3. 13. 11 H. 4. 72. and 11 H. C. 25. and 8 H. C. Formedon 
4 Reg. 238. | 7 7 4 

21. Omiſſion inthe deſcent of one 1140 145 born out of the liageance 
F England thall not abate the writ. 1 hel; Dig. 169. Lib. II. cap. 
50. S. 15. cites Paſch. 31 E. 3. Colinage 5. — 

22. In ward by reaſon of the nonage of Jo. Son and heir of 
Kich. the defendant ſaid, that Fo. had an elder brother, who was 
ſeiſed after the death) of the father, fo eught Jo. ts be made heir ta his 
brother, &c. by which the writ abated. -"I'hel. Dig. 170. Lib. 11. 
cop. 51. S. 13. Cites Paſch. 32. E. 3. Gard. 34. 


23. In 


[ 12 ] 
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Deſcent. 


23. In writ of right he ought to make mention of all, &c. as it is 

faid. Thel. Dig. 168. Lib. 11. cap. 50. S. 6. cites 35 E. 3. Droit. 
0, 47. 

: 4 The grandfather, tenant in tail, enfeoffed his fon, being 
within age, and his feme, and to the heirs of the feme, and died, and 
after the ſon died, and the iſſue of the ſen brought formedon _— 
the feme, making himſelf heir to his grandfather, and the tenant paſſed 
the writ notwithſtanding that it ſeemed that the ſeiſin of his father, 
after the death of his grandfather, was his better right, and ſo the 
demandant ought to be made heir to his grandfather, quære. 
Thel. Dig. 169. Lib. 11. cap. 51. S. 6. cites Mich. 38 E. 3. 29. 

25. Land was given to one Rs. and Ka. hi; feme, and to Fo. their 
for, and to the heirs of the bady of Jo. Remainder to the right heirs 
of Ro. and Ka. and one I. fon and heir of Ro. brought formedon, 
Juppoſing the death of Ro. and Ka, and of Fo. without iſſue, and 
making bimſelf heir to Rs. only, without alledging that Ro. ſurvived 


Ka. and the tenant paſſed over; quære. Thel. Dig. 108. Lib. 10. 


[ 13 ] 


cap. 17. S. 4. cites Mich. 38. E. 3. 31. 18 E. 3. 28. and 24 E. 3. 28. 

26. Scire facias out of a fine, by which land was rendered to one 
Katharine and to her heirs which Mill. her huſband ſhould beget on 
her body, &c. and one who demanded execution made himſelf heir to 
William and Katharine, by which the writ was abated ; for he ought 
to make 3 heir to Katharine alone by the manner, &c. Thel. 
Dig. 108. Lib. 10. cap. 17. S. 7. cites Mich. 41 E. 3. 24. 

27. In writ of co/inage, if it appears by the count and deſcent that 
writ of beſaile lies in the caſe, it ſhall abate. Thel. Dig. 117, 
Lib. 10. cap. 27. S. 4. cites 46 E. 3. 15. 

28. In raviſhment of ward, ſuppoſing the infant to be heir to 
his father, it was pleaded that after the death of the father, the 
land deſcended to ane Rv. eldeſt fon of the father, and ſo ought the in- 
fant to be made heir to his brether, &c. adjudged a good plea. 
Thel. Dig. 170, Lib, 11, cap. 51. S. 10. cites Mich. 9 H. 
L - [So] in raviſhment of ward, ſuppoſing the infant to be heir 
to his father, it was pleaded to the writ that his grandfather ſure 
vived his father, and ſo he ſhould be made heir to his grandfather, 
&c. and adjudged a good plea. Thel. Dig, 170. Lib. 11. cap, 
51. S. 11. cites Hill. 14 H. 4. 16. 

d. Where Thomas earl- of, Lancaſter was attainted, which 
ottainder at — * of Henry his brother was reverſed by parliament 
in the time of E. 3. out of which king H. 4. ſued ſcire facias for the 
manor of which the ſaid Thomas was ſeiſed, &c. and by the writ he 
made himſelf heir to Thomas and net to Henry who was party to the 
reverſal, and yet adjudged a good writ, Thel. Dig. 108. Lib. 
10. cap. 17. S. 8. cites Hill. 10 H, 4. 7. 

31, Writ of coſinage of the ſeiſin of the uncle ſhall abate, 
Thel. Dig 117. Lib. 10. cap. 27. S. 4. cites Paſch, 2 H. 5, 
Coſinage. 1, 

32. And where the land is rendered to the baron and feme in 
fait, he ought to make himſelf heir to both, Thel. Dig. 108. Lib. 


10. cap. 17. S. 3. cites 8 H. 6. 47. | 
33. The 


Deſcent. 


33. The baron and feme recovered in ceſſavit, and the heir of 
the feme ſued ſcire facias, and made himſelf ſon and heir to 2 
only, and adjudged good; for the recovery was in right of the feme. 
Thel. Dig. 108. Lib. 10. cap. 17. S. 10. cites Hill. 8 H. b. 25. 

. If too men, as younger brethren, will make their title to 
land in gaveltind, they muſt 75 that the ſame land is the tenure 
and nature of gavelkind, which time out of mind hath been parted, 
and partable between heirs males. Calth. Reading, 44. 

5. The reverſion in fee is part of the old eftate, and if the 
owner had the land as heir of the mother, the ſame ſhall deſcend to 
the heir on the mother's ſide; fo if it was borough-engliſh or 
gavelkind it ſhall deſcend accordingly. 3 Wm.'s Rep. 63. Trin. 
1730. in caſe of Cheſter v. Cheſter. 


(N. 15) Pleadings. 


1. IN formedon : to ſay that the demandant has an elder brother 
in full life, is a plea to the action. Thel. Dig. 168. Lib. 11. 
cap. 50. S. 7. cites Mich. 18 E. 3. 34. 

2. In aſſiſe, the tenant pleaded a dying ſeiſed of his grandfather 
in fee, and that his father entered as heir, and was ſeiſed in fee and 
died ſeiſed, and he entered as heir, and awarded ill; for two dyings 
ſeiſed ſhall be double. Br. Double, pl. 86. cites 30 Aſſ. 6. 

3. If a man has a ſon and is outlawed, and after purchaſes char- 
ter of pardon, and purchaſes land and dies, his ſon ſhall inherit him, 
per Cockain and Marten J. Br. Diſcent, pl. 8. cites 9 H. 
5. 9. 

3 In pleading of deſcent the words are, that the tenements de- 

ſcended, &c. ut filio & beredi vel ut conſanguines & heredi, &C. 
And in juſtification of bailiff, he ſhall ſay that he ut balivus, &c. 
and need not ſay that he is bailiff, or heir in fact, quod nota; per 
Cur. Br. Pleadings, pl. 132. cites 5 H. 7. 2. 
5. If a feme conveys to herſclf title by lineal deſcent, as heir of 
her father, tenant in tail after the death of her elder brother, ſhe 
ſhall not ſhew in her writ that he is eldeſt ſon, or that his brother 
died without iſſue, or that if a daughter be heir, to ſay that her 
father had no ſon, or that her brother died without iſſue, or is ap- 
pealed of death by brother and heir, or ſuch like, to ſay that he had 
no feme; for thoſe are intended, till the contrary be pleaded. But 
contra upon collateral title, as formedon in remainder or reverter, 
or writ of eſcheat; for there the dying without iſſue ſhall be ſhewn 
in the writ, and the dying without heir ; but there is no difference 
between lineal deſcent and collateral deſcent, Br. Faux Latin, pl, 
110. cites 7 H. 7. 7. 

6. Plaintiff counted of a box with charters and muniments, and 
made the deſcent of the land from A. to T. and from T. to J. and from 
J. to the plaintiff, the defendant ſaid, that A had no ſuch ſon as T. 

father of F. and this is pregnant, viz. that A. had no — 
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Br. Char- 
ters de 
terre, pl. 
21 cites 


14 H. 4. 23. 
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24. 27. and 
21 H. 6. 1. 
J. P. 


— me 
(Fol. 630 
— 
Co. Litt. 
252. 4 8. 
P. and 

Lays that 
ſo it is of 


him in the 


Deſcent, 


T. and that T. was not father of J. and therefore ill, by which he 


ſaid that T. was not father of F. and ill, becauſe he gave no father 
72 J. by which he ſaid that , was the jor of P. and net the fon of 
T. and the others e contra. Nota. Br. Pleadings, pl. 20. 

7. The deſcent is traver/able in no caſe but where both parties 
claim by the ſame perſen. Per Periam J. Cro. E. 278. in caſe of 
Maſon v. Nevil. | 

8. Defendant pleaded that he was Heir @ parte materna, but did 
not fay he was heir of the <vhole bled, and for that reaſon the plea 
was over-ruled. Per Jeffries C. Vern. R. 442. Hill. 1686. 


Addiſon v. Hindmarih. | 


(O) Continual Claim. 
In what Cafes the Claim made by one ſhall ſerve for 


another. 


[1. IF there be tenant for life, the remainder over, and tenant 
fer life makes a claim, and after the e or he that is 


ſciſed &c. dies ſeifed (*] within the year, and after the leſce dies 


before entry, yet he in remainder ſhall have advantage of this claim, 
becauſe he himſelf could not have made a claim, and the deſcent 
{hall not bind the leſſce, and therefore ſhall not bind the re- 


mainder. Litt. S. 416. ] 


reverſion in fee in like caſe; for he is alſo privy in eſtate, 


Co Lit. 
252. 4. S. P. 


Co. Litt. 
252. 2. 

S. P. accor- 
Cingly in 
reſpect of 
the privity 
of their 
eſtat e. 


1 


[ 2. But it ſeems in this caſe that the lie fir liſe makes a 
claim, and dies, and after the di/-ijor dies ſciſd within the year, 
that this deſcent ſhall bind the reinainder, becauſe he might have 
made a claim after the death of the leſſee, and he is not privy to 
the claim of the leſſee, not coming under him, and the claim 
ought to be continued till the death, which it is not here; 
ergo. 

[ 3- If two joint- tenants are difſeiſed, and one makes claim, and 
after the diſſeiſor dies ſciſed within the year, it ſeems that this ſhall 
not take away the entry of the other joint- tenant, but that this 
* claim by one ſhall ſerve for both, becaule tric entry of one is the 
entry of both, and otherways there would be a ſeverance of the 
jointure, which cannot be by ſuch an act. ] 

[4. But it ſeems in this caſe, that F that jointenant that made a 
claim dies, and after the diſſeiſar dies ſerſed within the year after the 
claim made, that this deicent ſhall take away the ciutry of the 
ſurvivor for the whole, for that though the claim of one ſhould 
ſerve for both during their lives, by a conſequence to avoid the 
ſeverance - of the, jeinture, yet this miſchief is not in this caſe, 
and the ſurvivor comes paramount the claim, and jo nt privy to it, 
and ſo the claim is determined before the death of the difleifor, - 
and as it ſeems the claim ought to continue till the dying ſeiſed. 
But quære this, for it hath been argued for a point.] Ro 
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5. If the tenant be diſſciſed, and makes continual claim and dies 
without heir, and after the d'ſſciſor dies ſeiſed within the year, this 
ſhall bind the lord by eſcheat, becauſe he comes paramount the claim 
and not in privity thereof; and he might have made a claim after 
the efcheat. ] 

6. If the baron makes a continual claim, and dies, and after the 
diffeifor dies ſeiſed within the year after the claim, yet it ſeems the 
wife ſhall be bound, becauſe the 7s not privy to the claim, nor 
comes under it, and ſhe herſelf might have made a claim. But 
guere this.] | 

If the father be diſſeiſed, and makes continual claim, and 
dies, and after the diſſeiſor dies ſciſed within the year after the claim, 
yet this ſhall not bind the Heir of the father, becauſe he comes in 
under the father, and in privity of blood and eſtate, and therefore he 
ſhall have advantage of the claim of the father without any new 
claim by himielf. 9 H. 4, 5. Curia. Litt. S. 421. admitted the 
claim ſhail ſerve for him and his heirs. Contra 15 E. 4. 23. ] 

8. If a prior be diſſciſed, and makes continual claim and dies, 
and after the diſſeiſor dies ſeiſed within a year after the claim, in 
the time of the te 
in in privity of him that made the claim, and under him. Contra 
22 H. 6. 37. b.] 


(P) Continual Claim. 


Who may make it. Perſon intereſted, or a 
Servant. 


I. A Dying ſeiſed, and deſcent within a year and day = claim 

made, takes not away the entry of him that claimed, though 
there be never fo many diſſeiſins, alienations or deſcents within that 
time, and though it were not made till many years after the diſſeiſin. 


Hawk. Co. Litt. 338. 


ucceſſor, this ſhall not bind him, becauſe he comes 8 


Br. conti- 
nual claim 
pl. 1. cites 
S. C.— 
Co. Litt. 

2 50. a. b. 
S. P. 


Fitzh. con- 
tinual claim 
pl. 2. cites 


» C. 


If the dif. 
ſeiſee enters 
within a 
year and a 
day before 
the deſcent 
caſt, though 


there were twenty mean difleiſins; yet the entry is not taken away; for there can be no jus 
polſeſſiunis in the heir, if the diſſeiſee has continued the poſſeſſion by thoſe ſolemn acts that the 
law requires, and within the time that the law builds a preſumption of a dereliction, if the 
diſſeiſce neglecte his entry. But if the diſſeiſor at common law had kept poſſeſſion forty years, 
and the diſſeiſee had entered bat halt a year before his death, yet in that law, as Littieton re- 
marks, the heir hid not gained the right of potlefiion, becauſe no di eliction can be preſumed if the 
diſſciſce claims 9within the time preſer ibed by the law. And if the law cannot preſume that the ditfeiſee 
has deſerted the right of poſſeſſion, it cannot be transferred to the heir of the diſſeiſor; nor 
ouglit the lord in tuch cafes, to accept of his ſervices from ſuch heirs. Nay Coke : 
ſays, that the feoffee of the diſſeiſor that comes in by title after a year and a day [ I 6 ] ; 
was expired, was anciently held to have right of paſſeſſion, and to put the diſſeiſee 

to his writ of entry, becanſe they come in by title; and for quiet of purchaſors this 
non-claim for a year and a day was held a dereliftion. Gilb. Treat of Ten. 38. 


2. If a man be diſſeiſed, and the diſſeiſor dies ſeiſed within the If the 
year and day next after the diſſeiſin made, * the tenements 2 
deſcend to his heir, in this caſe the entry of the diſſeiſee is taken within a 


away; for the year and day which ſhould aid the diſſeiſee in ſuch 
Yor. VIII. C 


year and 
day after 
caſe, 
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the difſei- caſe, ſhall not be taken from the time of title of entry accrued unto 
— him, but only from the time of the claim made by him in manner 
entry by the aforeſaid; and for this cauſe it ſhall be good for ſuch diſſeiſee to 
diſſeiſee make his claim in as ſhort time as he can after the diſſeiſin, &c. 


thi: ne. Lit. S. 426. 


4 40“ 3. But this is now holpen by the ffatute 32 H. 8. cap. 33. made 
— : ſince Littleton wrote; For if the diſſeiſor dies ſeiſed within five years 
ecavie 


after the diſſeiſin, though there be no continual claim made, it ſhall 
when the . 

difleiſcee not take away the entry of the diſſeiſee. But after the five years, 
yields up there muſt be ſuch continual claim as was at the common law. 


the poſſeſ- * 
— Co. Litt. 256. a. 


ably, the preſumptive right is in the qiſſeiſor, for it is 7 be priſumed that the diſſciſte 
euould return again to bys pole ffron, if be ww-re not conſcious that his adverſary had the right; wherefore 
there is no time given after ſuch diſſeiſin for the diſſeiſce to atiert his right; for it is to be 
preſumed he would do it immediately, if he has the right of poſſeſſion in him, and the rather, 
for that men have the quickeſt ſenſe of injuries immediately after they a9 committed. So that 
the giving up the poſſeſſion tamely, and yielding to the diſſeiſin, makes a ſtrong preſumption for 
the diſſeiſor's right and by conſequence the law muſt take the right of poſſeſſion to be in the 
heir of the diſſciſor, and the lord is bound to accept him as tenant, and to relieve the tene- 
ments into his hands. But if the diſſeiſee had re-entered, then he had afferted his own right of 
poſſeſſion by ſuch his entry; for afteftio imponit nomen operi ; for the law cannot ſuppoſe the 
difſeiſee to have relinquiſhed his right againſt his own expreſs act to the contrary. And if the 
diſſeiſee has not deſerted his right, the lord ought to attend to the ſolemn claim made by him, 
and not relieve the tenements into the hands of the heir of the diſſeiſor; and if he does it is null 
and void, and cannot give him any right. Gilb. Treat. of Ten. 39, 40. 


4. If tenant for years, tenant by ſlatute flaple, merchant or elegit 
be ouſted, and he in the reverſion diſſeiſed, the pr, or he in the 
reverſion may enter, to the intent to make his claim, and yet his 
entry as to take any profits, is not lawful during the term, and in 
the ſame manner the leflor, or he in the reverſion in that caſe 
may enter to avoid a collateral warranty, or the leſſor in that caſe 
may recover in an aſſiſe, and fo (as ſome have holden) the leſſor 
may enter in caſe of a leaſe for life to avoid a deſcent, or a warranty. 
Co. Litt. 250. b. | 

5. If the father makes a claim, and the diſſeiſor dies, and then 
the father dies, his heir may enter; becauſe the deſcent was caſt in 
the father's time, and the right of entry, which the father gained by 
his claim, ſpall deſcend to his heir; but if the father make continual 
claim, and die, and the ſon makes no continual claim, and within the 
year and day after the claim made by the father the diſſeifor dies, 
this ſhall toll the entry of the ſon; for that the diſcent was caſt 
in his time, and the claim made by the father ſhall not avail him 
that might have claimed himſelf, and of this opinion was Littleton 
in our books, where he holds, that no continual claim can avoid a 
deſcent, unleſs it be made by him that has title to enter, and in 
whoſe life the dying ſeiſed was. Co. Litt. 250. b. ad finem. 

6. Continual claim does not only extend to the firſt 44 77655 in 
whoſe poſſeſſion it was made, but to any other diſſeiſor that dies ſeiſed 

| | within the year and the day after the continual claim made, and 
| [ 17 ] whereas our author ſpeaks of a ſecond diſſeiſor, &c. herein is like- 
| | wiſe implied, not only abaters and intruders, or any other feaffee 
| or donee immediate or mediate, dying ſeiſed within the year and day 
of ſuch continual claim made, Co, Litt. 255. b. 


7. Continual 


Deſcent. 


of d 


7. Continual claim made by 4 _—_ for his maſter is good, if Litt.S. 433. 


he enters into a part and claim, &c. or it the maſter ſay, that he 
dares not go to any part of the land, nor approach nearer than to D. 
and commands his ſervant to go to D. and claim, and the ſervant 
does fo, this is ſufficient, though the ſervant had no fear, for he doth 
as much as he was commanded to do, and all that his maſter 
durit, or ought by the law to do. Hawk. Co. Litt. 349, 341. 

8. But if the maſter be in health, and can, and dares go well 
to parcel of the land to make his claim] and commands his ſervant 
to go to the land and claim, &c. In this caſe a claim made by the 
ſervant as near as he dares is void, for he does not do all that is 
commanded, nor ſo much as the maſter durſt have done, Hawk. 
Co. Litt. 341. | 

9. But if the maſter be ſich, or a recluſe, ſo that by reaſon of 
his order he can't go, and he command his ſervant to go and claim 
for him, and the ſervant goes as near as he dares, by reaſon of fear, 
&c. this is ſufficient, though the command were to go to the 
land; and yet regularly, when a ſervant does leis than the com- 
mand, his act is void; * for where a man is forced to make uſe 
of his ſervant, he is more favoured than one who is able to do 
his own buſineſs; and if the ſervant do as much as it may be pre- 
ſumed his maſter would have done himſelf, it is ſufficient, for in- 
potentia excuſat legem ; when a ſervant exceeds his maiter's com- 
mand, it is void only fo far as he hath exceeded. Hawk. Co. Litt. 
341. 

10. The reaſen why this time of a year and a day ſcems to be ſet 
by the feudal law is, becauſe the ſervices appointed ſeem to be an- 
nually compleated; and therefore that was the time for the vaſſal 
to claim trom his lord, and the fame time he had to claim from his 
lord, he had to claim from any diſſeiſor for the uniformity of the 
law ; and that the lord might know who was the perſon that he 
might take for his tenant, and that the lord might receive his 
feudal fruits from the heir, in caſe the diſſeiſor died. And if the 
tenant loſt the whole feud, in caſe he did not claim within a year 
and a day, it is fit he ſhould loſe the right of poſſeſſion, in caſe 
he neglects his claim upon the diſſeiſor in the ſame ſpace that the 
heir may be in peace, and that the lord may receive him as a te- 
nant. For that was by the ancients thought to be a violent pre- 
ſumption of dereliction, both in the one cafe and the other. But 
our law, ſince it gives a diſtreſs for all feudal duties, doth not 
preſume the feud derelict, in caſe feudal ſervices are not paid, ſince 
the lord has a power to compel the payment ; and therefore the 
law does not induce any forfeiture in that cafe. But the law gives 
the right of poſſeſſion to the heir, in caſe the diſſeiſee does not 
claim within the ſpace mentioned, becauſe there the preſumption 
remains of the dereliction of the difleiſee, fince the entry or action 
is the only way that he has to obtain poſſeſſion. Gilb. Treat. of 
Ten. 36, 37. 


C 2 (Q) What 


Litt. S. 435. 


Litt. S. 434. 
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Br. Entry 
Cong. pl. 78. 
Cites S. C. 
S. C. cited 
Co. Litt. 
4254.4 


Lirt. S. 414, 
415, 416, 
and Co. 
Litt. 250. 


Deſcent. 


(Q ) What ſufficient or amounts to a Claim to 
| avoid a Deſcent. 


I. IN affife N. leaſed ts P. for term of life, P. aliened to G. in fee, 

N. entered for the alienation, and G. re-entered and oufled 
him, and N. claimed and always was debating, fo that G. had no 
peaceable poſſeſſion, and G. of juch ſeiſin died ſeiſed and his heir en- 
tered, and M. died, and the heir of N. entered upon the heir of E. 
and the entry adjudged lawful; by reaſon of the claim and non 
_—_— poſſeſſion of G. Br. Continual Claim, pl. 8. cites 25 
All. 12. 

2. It was found by verdict in the county of” Dorſet before juſ- 
tices of afliſe, that the plaintiff, who had title of entry after the death 
of his anceſtor, abode in the vill where the tenants were, and by parol 
claimed the tenements among his neighbours, but "a doubt of death 
he durſt not gpproach the tenements, and brought aſſiſe upon this 
matter as above, and it was awarded that he ſhall recover, quod 
nota bene; for this claim is an entry in law. Br. Continual 
Claim, pl. 9. cites 38 Ail. 23. 

And fee tit. Continual Claim in Littleton, that h every 
ſuch claim the party ſhall have action for the occupation againſt the 
occupier, which affirms that this is entry and ſeiſin. Ibid. 

4. In affije the tenant pleaded bur by grant of reverſion to his fa- 
ther, and the tenant for life attorned and died, and his father entered 
and did, and he entered as heir and gave colour; the plaintiff re- 
plicd, that after the grant ſuppoſed, his father was ſciſed in fee and 
died fees and he entered as heir and was feijed, and diſſeiſed by 
the defendant ; the tenant rejoined, that after the entry 7 the father 
of the plaintiff, the father of the tenant made continual claim, and 
there it was agreed that this was no plea; for he who makes con- 
tinual claim, ſhall do it freſbly from year to year; for if he continues 
by two years after the claim, and dies ſeiſed, the claim ſhall not 
ſerve. Br. Continual Claim, pl. 1. cites 9 H. 4. 5. 

5. If difſeiſee makes continual claim unto the lands, whereof the 
difleifor or his donee or feoffee is ſeiſed, or he in the reverſion or 
remainder makes continual claim upon the alienee of a particular 
tenant guilty of a forfeiture, before a deſcent caſt, they fave their 


entry thereby notwithſtanding the deſcent, Hawk. Co. Litt. 


334. | 
6. It is to be obſerved, that the year and the day ſhall be ſo ac- 
counted, ſo as the day whereon the claim was made ſhall be ac- 


counted ane. As if the claim were made ſecundo die Martii, that 


= ſhall be accounted for one, and then the year muſt end the 
1ſt day of March, and the day after is the ſecond of March. Co. 


| Litt. 255. a. 


Co. Litt. 


u bs 


_—_ 1 Juſlices will be adviſed till next aſſiſe, and in the mean time diſſeiſor 


1 If a diſſeiſee brings an afſiſe, and the jury find for him, and the 


ies, 
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dies, it ſeems that the ſuit did amount to a continual claim, inaſ- for law at 


much as no default was in him, &c. Litt. S. 442. 


this day that 
it ſhall 


amount to a claim, becauſe there was default in him, as Littleton ſays. 


8. If it be &bjefed that if the bringing of aſũſe ſhould amount to 
continual claim, and every continual claim made by the diſſeiſee 
veſts the poſſeſſion and freehold in him, therefore if the bringing 
the 775 „ &c. ſhould amount to a continual claim, that then the writ 
ſhould abate, The anſwer is, that a continual claim is an entry by 
conſtruction of law for the advantage of the diſjeifee, but not for his 
diſadvantage. Co. Litt. 263. a. 

9. In a writ of Entry ſur diſſeiſin againſt one, ſuppoſing that 
he had not entered but by S. who diſſeiſed him, the tenant ſaid 
that S. died ſeiſed, and the land deſcended to him and prayed his 
age. The plaintiff counterpleaded his age; for that he arraigned 
an aſſiſe againſt S. who died hanging the aſſiſe and he was ouſted 
of his age; for that the bringing the aſjiſe amounted to a claim. Co. 
Litt. 263. a. | 

10. If tenant in dawer alien in fee with warranty, and the heir 
in the reverſion bring a wrt x pe in caſu proviſo, &c. and 
hanging the plea the tenant dies, the heir ſhall not be rebutted 
or barred by this warranty, for that the præcipe did amount to a 
continual « Co. Litt. 263. a. | 

11. The entry or continual claim muſt purſue the action. Co. 
Litt. 263. b. 

12. It an action to recover lands, of which a fine was levied, 
be brought and diſcontinued by the defendant, this (it was faid) 
will not amount to a claim. Vent. 45. Mich. 21 Car. 2. B. R. 
Anon. 

13. Entry on the land by a cefly que truft, is not ſufficient claim, 
but it muſt be by /ubpena; per Ld. Keeper. Chan. Caſes 268. 
Mich, 27 Car. 2. Cliftord v. Aſhley. 

14. Entry of iſſue after diſcontinuance is no claim, but it muſt 
be by formedon. The ſtatute has taken away the claim at com- 
mon law ſub pede finis. Per Ld, Chancellor, Chan, Caſe 278. 
Trin. 28 Car. 2. Saliſbury v. Baggot. 

15. There was a court before the houſe, and at the gate of the 
houſe the herr ſaid to the tenant, that he was heir of the houſe and 
land which he held, and forbad him to pay more rent to the defen- 
dant, and eo inſtante entered the houſe, Adjudged to be a ſufficient 
claim. Skin. 412. pl. 8. Hill. 5 W. & M. in B. R. Anon, 


(R) Continual Claim. Within View. 
Sufficient in what Caſes. 
I. 1* afſiſe it was found that J. was ſeiſed and diſſeiſed by M. and 


that F. claimed it, and ſhewed deed of his right, and would 
C 3 have 
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bave entered and could not, nor durſt not, and that M. died ſeifed, 
and his heir entered, upon which J. claimed and ſhewed the deed, &c. 
and would have entered, and could not, nor durſt not, and ſo of divers 
others; and becauſe J. never put his foot to have entered, nor ei- 
ſeyed to enter, nor it was nit found that there was any doubt of 
death, therefore by award this was no entry or good continual 
claim, and therefore the plaintiff, who was in by deſcent, recovered 
notwithſtanding thoſe claims; for they were nothing worth. Br. 
Continual Claim, pl. 10. cites 39 Aſſ. 11. | 
Tt ſeems by 2. The claim is not good if he does not come near to the land, 
Ws _ and that in fight of the land, fo that the paſſers-by may have no- 
— tut tice, and then this ſerves for an entry quod curia conceſſit; but it 
If the % is not mentioned if he durſt not enter for doubt of corpora! ill, as in 
feiſce comes Littleton tit. Continual Claim. Br. Continual Claim, pl. 1. cites 


as near tie 
wade te © $3 . | 


& 
dare, &c. and makes his claim, this ſhould be ſufficient, albeit he be not within the view. Co. 
Litt. 2 54. a. | 


[ 20 ] 3. A man 4i/ſciſed another and continued ſeiſin half a year and 

Br. Anf, died, and the land deſcended to two, whereof one was an infant, and 

pl. 59. cites the diſſeiſce re-entered upon the heirs, and they brought Hes 4nd 

8. C. all the matter was found by verdict at large, and that the diſſeiſee 
all the life ef the diſſeiſor made continual claim, but did nat enter for 
doubt 3 ul, but approached as near as he durſt we doubt, 
&c. and found that they did not knmnw of any menace to the diſſeiſee 
in diſturbance of the entry, and yet it was awarded that the entry 
of the diſſeiſce was good, and the plaintiffs ſhall not take any 
thing by their writ. Br, Continual Claim, pl. 2. cites 12 H. 4. 
19, 20. 

4. Continual claim ſhall not ſerve without entry, unleſs it be al- 
leged that the continual claim was made at the land, and that he did 
not make entry for doubt of death or Lattery, and this pleaded accord- 
ing!y, but if he durſt enter, he ought to enter, quod nota, and ſaid 
that he claimed at the land all the life of his father, and that he 
durſt not enter for doubt of battery; Priſt, and the others e contra. 
Br. Cantinual Claim, pl. 4. cites 14 H. 4. 13. 

5. Where a continual claim ſhall dev any eſtate in any other 
perſon in any lands or tenements, there he that makes the claim 
ought to enter into the land, or ſome part thereof. But where 
the claim is not to dive/? any eſtate but to bring him that makes it 
into actual poſſeſſion, there a claim within the view ſuffices, as upon 
a deſcent the heir having the freehold in law may claim land 
_ the view to bring himſelf into actual poſſeſſion. Co. Litt. 
254. b. 


Litt.S.413, 6. If he who has a title to enter, dares not enter for fear of 
2 Lin. battery, maiming, or death, if he goes as near as he dares, and 
253. b Claims the land, he has preſently by his claim ſuch a ſeiſin as if 
- ; racy he had entered in deed, though he never had any ſeiſin before. 
cannor en- But his fear muft concern his perſon ; for the fear of his burning his 
ter for fear Pouſes, or 25 of his goods is not ſufficient. The fear of impriſonment 
2 or mayhem is not only ſufficient to make ſuch a claim equivalent to 
Zed, fo 7 actual entry, but will alſo avoid a deed executed by a man under 


good ; ſo 4 ſuch 


Deſcent, 


ſuch fear ; but the fear of battery is not ſufficient in the latter caſe, 
but in the firſt it — for the re- continuance of an _— _ is 
favoured in law. In pleading ſome juſt cauſe of fear muſt be ſhewn, 
and it muſt be no 0% Lan bur . 3 een verdict, if the jury 
find that the diſſeiſee did not enter for fear of corporal hurt, this 
is ſufficient, and it ſhall be intended that they had evidence to 
prove the ſame. Hawk. Co. Litt. 337, 338. 
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alſo is a 
claim with - 
in view 
good, when 
a man fears 
to enter; 
for in both 
caſes a man 
ought to 
take poſ- 


ſeſſion where he can, becauſe it is the change of poſſeſſion makes the notoriety in both caſes ; but 
if the diffeifor menace war to the perſon that has right, then the law, which doth not compel to 
impoſſibilities, allows him to make his claim as near the land as he durſt come. Gilb. Treat. of 


Ten. 36. 


(S) Pleadings of Continual Claim. 


6 
1. A 818 E; deſcent was alleged, and the plaintiff alleged conti- 
nual claim, and the iſſue was taken, that he did not make the 
claim in ſuch place ſo near as he might ſee the land; and it was ad- 
mitted, and yet it ſeems that it is negative pregnant. Br. Nega- 
tiva, &c. pl. 10. cites 9 H. 4. 45. 

2. In treſpaſs, the defendant pleaded dying ſeiſed and deſcent, the 
plaintiff ſaid, that he was ſeiſed, and 2 e. by him who died ſeiſed, 
and he made continual claim, and the other ſaid that he died peace- 
ably ſeiſed ; and no plea without traverſing the continual claim ; for 
he may die peaceably ſeiſed notwithſtanding the continual claim, 
Br, Traverſe per, &c. pl. 289. cites 14 H. 4. 36. 

continual claim ſhall avoid the dying ſeiſed. Br. Iſſues joins, pl. 56. 


3. Forcible entry by E. againſt K. prioreſs of D. the defendant 
faid, that M. her 3 was ſeiſed, till by J. diſſeiſed, who in- 
feaffed A. que eſtate the plaintiff has, and the predeceſſor died, and the 
defendant entered, &c. The plaintiff replied, that A. was ſeiſed and 
died ſeiſed, and the plaintiff entered as heir and _ till the 
defendant entered with force, The defendant rejoined, that her pre- 
deceſſor made continual claim all her life, The plaintiff ſurrejoined, 
that before M. any thing had, the ſaid J. was ſeiſed in fee, till diſ= 
ſeiſed by R. who infeoffed M. the predeceſſor, and J. re-entered and 
infeoffed the ſaid A. who was ſeiſed and died ſeiſed as above, and a 
good plea to avoid the continual claim as above. Br, Confeſs and 
Avoid, pl. 55. cites 22 H. 6. 7. 


For more of Deſcent in general, ſee Copyhold, Forme- 
don, Gavelkind, Meir, Uſes, and other proper Titles, 


EY Detinue. 


[21] 
Br. Conti- 
nual Claim 
pl. 12. cites 


Com 


S. P. And 
yet the 
cites S. C. 
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— ; 
Fol. 606. Detinue. 


* 


(A) For what Things it lies. 


[ I. IDetinue lies for Money in a lag. 7 H. 4. 13.] 
[ 2. Detinue lies for a bag ſcaled and 1001. in eadem baga con- 
tenta. 18 H. 6. 20.] 0 
F. N. 83. [ 3. $2 detinue lies for a bag, and 1001. in cadem laga contents, 
138. (A) without ſaying the bag was ſeated, for the property is altered. 18 


in the new = 
notes there 6. 20. 


(C. c) cites S. C. and 29 E. 3. 20. accordingly. 


Detinue lies [ 4. $5; detinue lies for money nat in a bag, though in this action 
— the individual thing is to be recovered, and the money may be 
bag or known. Contra M. 3 Ja. B. R. Paſch. 1 Ja. B. between Wood 
cheſt; for and Ballet; and Trin. 2 Ja. it lies if the money was in the view 


" - 1g de of another, and the defendant took it.] 


from other money. Co. Litt. 256. b. 


[ 5- If a man lends a ſum of money to another, detinue lics not for 
it, but debt, 18 H. 6. 20.] | | 
[ 22 1 I 6. Detinue lies of a piece of gold of the price of 225. though 
it does nat lie of 225. in money, for here he demands the particular 
piece. P. 16 Ja. between Maſon and Malgrove ; this being mov- 
ed in arreſt of judgment. ] 


I [ 7- Detinue lies of charters concerning land. 17 E. 3. 45. 


if he Knows the certainty of them and what land they concern, or if they are in a bag ſealed, or 
cheſt locked, though he does not xnow the certainty of them. Co. Litt. 236. b. 


S. P. Br. 8. The heir may have detinue of ratienabili parte bonorum, 
— though he never had poſſeſſion or property before. Br. Detinuc 
3. 9. 

Br. Detinn®e 9. Detinue lies by the heir of heir-l25mes or principals of his an- 
. ceſtor, viz. the beſt of every fort of goods. Br. Cuſtoms, pl. 27. 
— E. 3. 8. 

Inid. pl. 45. cites S. C. 


10. In replevin the plaintiff get the beaſt: of the defendant in M t- 
thernam, by which he was compelled upon itſue te gage thereof de- 


liverance, and writ iſſued to the ſherift tor him to make livery of 


the Withernam, and the ſheriff returned Averia elngata, &c. by 
which iſſued Withernam for the defendant of the beaſts of the plain- 
tiff, and the ſherif returned nihil, by which id three capias's, 

| 1 and 


h 


Detinue, 
end after exigent, and by the reporter the defendant may have writ 
of detinue of his beaſts; quzre inde ; for it ſeems that the delivery 
in Withernam, by authority of the lat, is a good bar in detinue. Br. 
Detinue de biens, pl. 18. cites 11 H. 4. 10. 

11. Debt upon arrears of account, where the caſe was that the 
plaintiff leaſed to the defendant an heſiry with ſtore and ſtuff, and at 
the end of the term counted that diverſe things were waſted and 
loſt ; and per Newton, debt upon the leaſe lies of the rent, and 
detinue of the goods, though they are waſted or loſt, by which the 
defendant was admitted-to his law. Br. Detinue de biens, pl. 8. 
Cites 20 H. 6. 16. | 

12. It ſeems that where a man finds my goods, and deveſts himſelf 
4 them before that action be brought, then action of detinue does not 

ie. Br. Detinue de biens, pl. 33. cites 39 H. 6. 2. 

13. Detinue of certain quarters of barley, and did not count in 
ſacks or a and exception taken, and it was admitted for 
good, and ſo it is often in uſe. Br. Detinue de biens, pl. 51. cites 
6 E. 4. II. 

wy If I bail goods to M. and he liſes them, and B. finds them, he 
is chargeable to me by action of detinue. Br. Detinue'de biens, 
pl. 40. cites 12 E. 4. 8, 

15. But if M. recovers them againſt B. he is diſcharged againſt 
me, Ibid. 

16. If the obligee be outlawed, and the king brings detinue of the 
obligation, if this matter be confeſſed, the king ſhall have judgment 
to recover the obligation, per Brian. Br. Detinue de biens, pl. 52. 
Cites 4 H. 7. 17. 

17. Detinue does not lie of hawks, hounds, apes, or popinjays, or 
ſuch like, which are things of pleaſure, and are made tame, and 
were feræ nature; yet treſpaſs lies of them well, and the plaintiff 
ſhall recover damages of the taking, per Brudnell & non negatur. 
Br. Detinue de biens, pl. 44. cites 12 H. 8. 5. 


18. A writ of detinue lies in caſe where a man delivered goods 
or chattels unto another to keep, and afterwards he will not deliver 
them back again; then he ſhall have an action of detinue of thoſe 

oods and chattels; and fo if a man deliver goods or money put up 
in bags, or in a cheſt, or in a cupboard, unto another to keep, and 
he will not re-deliver the goods or the money in the bags; he 
to whom they ſhould be delivered ſhall have a writ of detinue 
for thoſe goods, &c. But it a man deliver money, not in any bag or 
cheſt, to re- deliver back, or to deliver over unto a ſtranger ; now 
he to whom the money ſhall be delivered, ſhall not have an action 
of detinue for the money, but a writ of account ; becauſe detinue 
ought to be of a thing which is certain; as of money in bags, or 
of a horſe, or of 100 cows, or ſuch certain things. F. N. B. 
138. (A). 

* If obligor pay the _— at the day and place, though the 
obligee will not deliver the bond, yet the obligor ſhan't have detinue 
for it. Le. 238. in pl. 318. cited to have been fo held Paſch. 25 

Eliz. B. R. in caſe of Cook v. Huet. | 4 
20. 


22 


Br. Pro- 


perty. pl 
cites _ 
8. 4. S. C. 


— gr. 


Replevin. 


ere 


n 223398 — 


23 Detinue. 


cr. E. 45. 20. A recovery and judgment was in a baſe court in a plaint 
—— in detinue of 4/. of money, the judgment was reverſed, becauſe 
Eliz. B. R. that action, nor a replevin, doth not lie of money, but debt or 


the S. C. account, Mo. 394. pl. 510. Hill. 37 Eliz. B. R. Banks v. Whet- 


adjudged ſtone. 
without ar- | 
gument for the defendant ; for detinne ought always to be of things certain and which may be 


known to be delivered. 


21. Detinue lies for goods delivered on a general bailment and 
flele, and it is no plea to ſay he was robbed by J. S. for he has his 
remedy over by treſpaſs or appeal to have them again. Cro. E, 
815. pl. 4. Paſch. 43 Eliz. B. R. Southcott v. Bennet. 

22. Detinue lies not for corn cut of a ſack ; for it cannot be 
known from other corn. Co. Litt. 286. b. 

23. Error was brought of a judgment in detinue, becauſe the 
writ ſuppoſes a detainer de una domo vocat' a bee9uſe, which can- 
not be, that a detinue ſhould lie of a houſe. The court held this 
to be error, and the judgment was reverſed. Cro. J. 39. pl. 1, 

| Mich. 2 Jac. B. R. Copledike v. Copledike. 
2 Bulſt. 24. A detinue implies a prefer? in the plaintiff, per Doderid 


e 
— J. Roll. Rep. 128. Hill. 12 Jac. B. R. cites 6 H. 7. 9. F. N. B. 


ee J. 138. Allo the thing detained muſt be certain, whereof a proper 
22855 — be known ag a — 4 The ground of a — 
is to recover the ſame thing in individuo if it may be had, and if 
not, then damages for them, and cites 17 E. 3. 45. 20 E. 3. Office 
del Court. 18 E. 4. 23. 1 E. 3.5. 1 R. 3. 5. | 
25. By the ad? of navigation 12 Car. 2. cap. 18. certain goods 
are probibited to be imported here under pain of forfeiting them, one 
part to the king, another to him or them that will inform, ſeize, 
or ſue for the ſame; and it was adjudged in this caſe, that the ſub- 
ject may bring detinue for ſuch goods, as the lord may have re- 
plevin for the goods of his villien diftrained ; for the bringing an 
action veſts a property in the plaintiff, 1 Salk. 223. Paſch, 
| 8 W. 3. B. R. Roberts v. Wetherall. | 
So where 26. 5 a camiman carrier carries geads delivered to him, he may de- 
goo's VEE tain them till he is paid for the carriage, Ruled by Holt Ch. J. at 
the carrier Guildhall, May 12. 1 Ann. 1702. 2 Ld. Raym. Rep. 752. Skin- 


ane that ner v. Upſhaw. | 
ole them, 

and the right owner finding the goods in the carrier's poſſeſſion demanded them of him, and the 
carrier refuſed to deliver them without being paid for the carriage, and ſuch refuſal * was held 
juſtifiable; for when they were brought to him, he was obliged to receive and carry them. 
Per Holt Ch. I. 2 Ld. Raym. Rep. 867. Paſch. 2 Ann. But Powell J. ſaid, that a carrier 
cannot detain for his carriage. Ibid. But the Reporter ſays, note, the contrary has always been 
held by Holt Ch. J. at Guildhall 


*[24) 


27. Detinue lies of a box of writings, and if any of them concern 
lands it will be prudent to name it; for that things which it eon- 
tains be certain enough; and if any new action be brought the de- 
fendant ſhall ſay that a former action was brought for the ſame 
thing by the name of ſo many bundles, &c. Per Holt Ch. J. 
6 Mod. 87. Mich. 2 Ann. B. R. in caſe of the Q. v. Brown, 


(B) The 


Detinue, 


(3) The Gif of the Action. 


I. Man may have a general detinue againſt a man that finds 
A his wor 7 H. 6. 22. ] 2 | . 

[ 2. If A. by his deed acknowleges himfelf to have fold to B. 10 
cords of hop-poles for 145. per cord, which he is to deliver to 
E. at his garden, when B. all ſend his ſervant to cord them. Quære 
if B. may have an action of debt in the detinet to render 10 cords 
of hop-poles upon this deed, or ſhall be put upon an action of 
coveuant. Hill. 11 Car. B. R. between Couchman and Horden, 
per Curiam, dubitatur. ] | 

3. The giſt of the action of detinue is upon the detainer; as if 
goo; are dig to the baron and feme the detinue ſhall be only 
ag. the boron; becauſe the feme had no poſſeſſion, and therefore 
ſhe canto detain them. Per Doderidge J. Roll. Rep. 128. B. R. 
Cites 38 E. 3. I. 

4. A man took diſtreſs damage feaſant, and the owner immediately 
tendered to him 7 d. and averred that the damages did not amount to 
6 d. and the ther refuſed and imparked them, yet replevin lies, and 
the iſſue was taken upon the tender before the imparking; but per 
Horton he ought to have detinue; for the taking before the tender 
was lawful, therefore replevin does not lie after the tender; for 
replevin ſuppoſes the tender to be tortious, where it is confeſſed to 
be lawful, therefore he ought to have detinue, quære. Br. Detinue 
de biens, pl. 21. cites 12 H. 4. 

5. Goods were ſold and delivered on condition, that if the bargainor 
paid ſuch a ſum on the 17th of May following then the bargain 
and ſale to be void. The money was paid at the day. After 
judgment for the plaintiff (the bargainor) it was aſſigned for error 
that here was not any delivery by bailment, but by bargain and 
ſale, but the court held it well enough; for the condition being 
performed, he ought to have them again, and then the detaining 
them is a tort. Cro. E. 866, 867. pl. 49. Mich. 43 and 44 Eliz. 
in Com. Scacc. Bateman v. Elman. 

6. Detinue lies where a man comes to goods either by delivery 
or * finding, Co, Litt. 486. b. 


(B. 2) In what Caſes Detinue or Trover lies. [ 25 ] 


I. HERE the bailment is to the teſtator by indenture, there 
covenant may lie againſt the executors but not detinue, 
unleſs by reaſon of the poſſeſſion. Br. Detinue de biens, pl. 19. 
cites 11 H. 4. 46. ä 
2. If a man bails 40 l. to W. N. to rebail quando, &c. Detinue 
lies and nat account. Br. Detinue de biens. pl. 41. cites 4 H. 6. 
1, 2. per Marten. 


3. Contra, 


2 poo 


— — 


25 


Br. Detinue 
de diens 
pl. 53. cites 
S. C. - 


S. P. Br. 
traverſe 
per ſans, 
pl. 7. cites 
27 H. 8. 29. 


C. may 
have deti- 
nue, though 
it be of 


[26] 


Detinue, 


, 3. Cintra, if it was delivered to render account; note the diverſity, 
bid. 

4. He who ſeiſes goods for the king as waif, &c. and is not officer 
accountable to the king, and after aeveſts himſelf of the poſſeſſion 
— now action of detinue does not lie; contra upon a trover, 
per Priſot, Ch. J. but Danby J. and Littleton were againſt Priſot, 
and that he is chargeable to the king by the ſeiſure. Br. Detinue 
de biens, pl. 33. cites 39 H. 6. 2. ; | 

5. If a man takes my goods as treſpaſſor, yet I have replevin; for 
this is of the property which was in me at the time of the taking, 
but detixue does not lie; for this is of the property which is in me 
at the time of the action proſecuted, per Brian. Br. Detinue de 


biens, pl. 36. cites 6 H. 7. 9. 


6. If a man bails to me his goods I am chargeable to him by 
action of detinue, though I bail them over. Per Firzh, and Shelley 
Br. Detinue, pl. 1. cites 27 H. 8. 33. v | 
But if J find goods, and am out of poſſeſſion after lawfully, then 

I dat not — to the action 4 —.— 2 * 

8. And per Fitzherbert, if he who finds them delivers them over 
before action brought, then he is excuſed in action of detinue, quære 
inde ; for per Shelly and others, 32 H. 8. if he meddles with them 
he ſhall be thereof charged, though he delivers them over, and per 
Fitzherbert, * bailment is traverſable in ſome caſe, but the trover 
not; contra Shelley. Br. Detinue, pl. 1. cites 27 H. 8. 33. 

Either an action upon the caſe of trover and converſion, or 
any action of detinue at the election of the plaintiff may be brought 


for goods detained from him. (22 Car, 1. B. R.) for it is but 


Juſtice that the party ſhould recover his goods detained in ſpecie, 
if they may be had, or elſe damages ſuſtained for detaining them, 
at his Alen for the defendant is not injured thereby. L. P. 
R. 17. | 
hl An action of trover and converſion is in its nature but an 
action upon the caſe to recover damages, (Mich. 22 Car. 1. B. R.) 
and is not brought to recover the goods in ſpecie. But in a detinue 
52 recover the things detained in ſpecie, or the value of them. L. 
1. | 


(C) Nuo ſhall have it. 
And againſt whom. ] 


oI| F ® man delivers goods to L. to deliver to C. C. may have 
detinue, for the property is in him. 9 H. 6. 58. 60.* 39 


E. 3. 7. [17.] adjudged. ] 


another's bailment, quod nota. Br. Detinue de biene, 5. 32. cites 39 E. 3. 179,——Br. Charters 
de terre, &c. pl. 38. cites S. C. and S. P. accordingly. 


[2. If a man delivers gocdi to B. and after grants them to 


D. he ſhall not have detinue after the grant. 9 H. 6. 64.] 
| [3. But 


— — — ̃ ͤůW‚̃̃T!  —  — — — A ³˙A - 
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[3. But the grantee ſhall have detinue. 9 H. 6. 64.] 

[4. If my bailee delivers them over to another I may have detinue 
againſt the ſecond batlee, 11 H. 4. 46. b.] 

[5. So F he delivers them over ta him that has right thereto, yet 
he is wr are to me. 9 H. 6. 58.] 


[. If the bazlee delivers the thing to another to re-deliver, he may It baile 
have detinue againſt him. 12 H. 4. 18. b.] — 8 


he may have writ of detinue, though he be not the owner. Per Hank. Br. Detinue de biens, 
pl. 20 cites 12 H. 4. 18. 


[7. If my bailee dłlivers it again to me, he is not chargeable to.. 
others who have a right to the thing. 7 H. 6. _ Fol. 607. 

[8. If I deliver à deed to A. to which B. hath right, and A. dies,, 
and hrs executor takes the deed, he is not chargeable in detinue * to Br. Char- 
me, but only to E that hath the right becauſe he comes to it by the ters de terre 
law. 9 H. 6. 58.) 1 


Garniſhe, &c. pl. t. cites 3 H. 6. 35. S. P. 
* This in Roll is miſprinted (al. A) 


[ 9. If I deliver a deed to A. to re-deliver, and he loſes it, and B. Br. _ 
nds it and delivers it ts C. who has right thereto, he 1s not charge= terte ot * 
able afterwards to me in detinue becauſe he is not privy to my de- cites S. C. 


livery. 9 H. 6. 58. ] = —4 


Pl. 1. S. P. cites 3 H. 6. 35+ 


[10. But if I find a thing, and another recovers it from me, yet any 

_ that hath the right may have detinue againſt me alſo. 7 Hen. 
. 

11. 8. divorce made betwixt huſband and wife, the wife ſhall 
have a writ of detinue for the goods given with her in frankmarriage. 
F. N. B. 139. (A) cites Mich. 35 E. 1. | 

12. If the father bails charters ts you, and after you are infeoffed 
of the land, yet the heir ſhall have the charters; for they belong to 
him to have his warranty over; per Knivet quod non negatur. 

Br. Charters de terre, pl. 38. cites 39 E. 3. 17. 

13. Note, that bailment of a deed by @ feme covert is good if the — Jetinue 
baron dies, and ſhe ſhall have writ of detinue, for though the bail- 2 
ment be void between the baron and the bailee, it is good between fare 
the feme and the bailee, if the baron dies and the feme ſurvives, . bail; the 
quod nota. Br, Bailment, pl. 1. cites 3 H. 6. 50. ag 
lie alone ſhall have detinue. But if the barlee loſcs them, the baron and feme ought to join in action 
on the cate for damages; per Coke Ch. J. Roll. Rep. 129. B. R. cites 38 H. 6. 25. 


14. Where a leaſe is made for life by deed, the remainder over in 
fee, and the tenant for life dies, he in remainder ſhall have action of 
uetinue of this deed, for it belongs to him. Br. Charters de terre, 
pl. 6. cites 9 H. 6. 54. | 

15. Note by the beſt opinion, that if a man bails a deed to another Br. detinue 
to re-bail to him, or to his heirs, and dies, the Heir ſhall not have de biens, 
action upon this ſpecial bailment, if he does net make to himſelf title » 2 22 
to the land. Br. Bailinent, pl. 2. cites 9 H. 6. 58. 7 


16. Detinue 


*27 Detinue. 


16, Detinue of a writing againſt executors, and declared, that 
the father bailed to the 2 in which was contained 30 acres of 
land, * which he had in R. and elſewhere in the county of Middleſex, to 
re- bail to him and his heirs, and that the teſtator made the defendant 
executor and died, and the father died, and he is heir to his father, 
&c. Forteſcue demanded judgment of the count; for this word 
elſewhere implies no certainty where the land lies, and it may be 
when he has recovered the deed, at another time he ſhall charge 
the defendant again by land in another vill by this word (elſe where, ) 
becauſe where a man demands by privity of bailment, there he need 
not to ſhew the certainty of the land, and for this alſo, that land here 
it net in demand, becauſe the declaration was inſufficient, and the 
defendant before this had pleaded in abatement of the writ, therefore 
the court awarded. But per Markham, if he demands as heir, he 
Hall ſhew where all the land lies, or otherwiſe he tall not intitle him- 
ſelf to the deed. Br. Detinue de biens, pl. 23. cites 19 H. 6. 10. 

17. Where I bail a thing to B. to deliver to C. there C. ſhall 
have action, though the charter, or thing does not belong to him. 
Br. Charters de terre, pl. 31. cites 19 H. 6. 41. 

18. Detinue of a charter; Markham faid, the plaintiff has not 
intitled himſelf to the land in the charter; per Newton, if my father 
was ſeiſed in fee and bailed the charters to you, to-rebail to him or his 
heirs, and after the father aliens the land and dies, yet his heir ſhall 
have the deed; the reaſon ſeems to be inaſmuch as the heir may 
deraign the firſt warranty, if the feoffee be impleaded and vouches the 
heir. Br. Charters de terre, pl. 32. cites 19 H. 6. 65. 

19. In treſpaſs, per 1 if a man bails goods to bail over to C. 
there C. has no property by it, and yet he may have action; and ſo 

fee action without property; for by him the bailor may have action 
of detinue if he does not deliver the goods to C. and C. may 
have action likewiſe, for if the one or the other recovers, the other 
is barred of action; for a recovery makes an end of all; but per 
Laicon ſerjeant, he has property by the bailment to C. quere, for a 
gift to me by livery made to J. S. is good to me, if I agree to it. 
r. Detinue de biens, pl. 34. cites 39 H. 6. 44. 8 
F. N B. 20. Detinue; à man gave in tail by deed, and in conſervation of 
— his eflate gave ſeveral other deeds of the ſame land to him, and after 
Engliſh the tenant in tail infeoffed M. B. of this land, and bailed all the 
edition cites deeds to the defendant, to keep to the uſe of M. B. which W. B. and 
2 22 the iſſue in tail, brought ſeveral writs of detinue of them againſt the 
10 E. 4. 9. defendant. And by all the juſtices, * the iſſue in tail ſhall have 
the deed of the gift in tail; and per Choke J. the I ue ſball have 
the deed of the gift in tail, but not the other deeds; for they are 
chattles, and the donee may give them. Br. Charters de terre, 
1 pl. 36. cites 9 E. 4. 52. 
13% 21 But if the father dies 1 Mee of them, the heir ſhall have 
4 them, and not the executors. Ibid. 5 
1 ; 22. But if a man _ to another for years, and after confirms 
or, _ to him in tail, and all by deed, if he gives the deed of the 
leaſe, the iſſue in tail may recover it by action of detinue; for without 
the deed of leaſe, the releaſe or confirmation cannot enure, and 


ale 
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alſ he ſhall have releaſe made to his father after the gift; for this 
perfetts his ęſtate. Br. Charters de terre, pl. 36. cites 9 E. 4. 52. 
23. But if I am ſeiſed of certain land, and have ſeveral deeds 
thereof, and ſell the land, the feoffee or vendee ſhall not have the 
charters if I do not give them to him. Ibid. 
24. In detinue of charters the plaintiff counted that F. was ſeiſed in 
fee, and inferffed him of the land, to which &c. and after the feoffor 
bot the charters, and they came to the defendant et non allocatur 
for he ſhall not have the charters though he has the land, unleſs the 
feoffor gives them to him; for they ſhall remain to the feoffor to vouch 
to have the warranty paramount, per Cur. Br. Detinue de biens, [ 28 ] 
pl. 41. cites 18. E. 4. 14. | 
25. Where an abbit and covent leaſes to E. for life by deed, and Fer where 
the leſſee bails the deed to B. the abbot dies, and E. grants his intereſt —_— 
to B. he ſhall haye the deed of the abbot and covent, for this and x. 


makes the eitate, and is the origiaal, Br. Charters de terre, pl. ＋— 
| 49 C. there 


44. cites 21 H. 7. 35. | C. mall hare 
the firſt Deed. Ibid. 


26. In detinue brought of an obligation the caſe was, that a co- Cro-E. 478. 


| l. 8. S. C. 
executor gives the bond to a flranger in payment of his own debt, and in n 


dies. Detinue lies not for the ſurvivor. Adjudged. Mo. 422. pl. ſeemed to 


589. Mich. 37 & 38 Eliz. Kelſick v. Nicholſon. be Gvided, 


496. pl. 15. S. C. adjudged by three juſtices; but Fenner e contra. 


27. If retorn irrepleviſable be granted, the owner of the cattle, 2 Toft. 107. 
or other goods diſtrained, may come to the defendant and offer F. 
the arrearages, &c. and it the defendant refuſe to deliver the diſtreſs. 
the plaintiff may have an action of detinue, and by that means 
recover them, for they are in nature of a gage. 2 Inſt. 341. 

28. If a man gives lands in tail by a deed indented, and the donee The new 
dies without Heir, the donor ſhall have a writ of detinue & that Engliſh 
part of the deed indented which the donee had. F. N. B. 138. (F.) 1 

detinue 48. 31 H. 6. 13. 6 H. 7. 3. 

29. And ſo if lands be given to two men, and the heirs of one of 
them; if the tenant fer life dies, he who has the fee have a 
writ of detinue for that deed. F. N. B. 138. (F.) « 


(D) Againſt Whom. 


Lt. 1 F the baile of a thing dies, detinue lies againſt his executors Detinus 
if they take it. 43 E. 3. 29. 11 H. 4. 45. b.] | By — 
eutors unleſs by reaſon of the poſſ. Hi. Br. Detinue de biens, pl. 19. cites 11 H. 4. 46. 
And if three are executors and the ane has the poſſeſſion, action lies againſt him only. Ibid. 
But where the baihn:nt is to the tiftator by indenturs, there covenant may lie againſt the executors, 
but not detinue, unleſs by reaſon of the poſſeſſion, per Thirn. & Hill, contra Hank. and that he 
ſhall count againſt all as executors, Ibid. | 


[2. 8. 


= 


| Br. Moigne 
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[2. So if he dies intgſtate, and a ſtranger takes it, detinue lies 

againſt him, or any other to whom it comes. 43 E. 3. 29. 11 H. 
46. b. 

* [ 3. 89 it ſeems during the life of the bailee detinue lies againſt 

any other to whom it comes. 43 Ed. 3. 29. contra. ] | 

[A. But if the bailce of a thing by indenture burns it, and dies, 

his executar ſhall nat be charged in a detinue, becauſe he ſhall not 

be charged without a poſſeſſion in him, tor the action dies with the 

perſon. 11 H. 4. 46. b.] 

[S. If a bailee by indenture delivers the goods to B. and B. de- 

| livers them back to the bailee, to re-delrver when he is requeſted, 

and after recovers in detinue againſt the bailee, yet the fir/? bailor 

[ 29 ] may alſo charge him in detinue, for by his own ac? he hath charged 
himſelf to both. 3 H. 6. 44.] 

6. If writings are bazled to a feme ſole, and ſhe takes baron, the ac- 
tion is well brought againſt both, and ſhall not be compelled to 
bring it againſt the baron alone. Br. Charters de terre, pl. 38. 
cites 39 E. 3 17. 8 
b 7. Detinue ſhall nat be brought again an abbot and monk, but 
Ed. againſt the monk only, quod nota ibidem. Br. Detinue de biens, pl. 

15. cites 2 H. 4. 21. 


(D. 2) Writ and Procels. 


1. IN detinue of a bag of charters, if the defendant be returned 
nibil, the plaintiff may have capias, per Mowbray J. becauſe 
the bag is only a chattle but Belk. contra; and then Ca. Sa. lies 
for execution of the damages in it, quzre, Br. Charters de terre, 
pl. 12. cites. 40 E. 3. 25. 
2. In writ of a cheſt with charters lies proceſs by capias; contra 
in writ of charters ſpecial per Thorp, quod Finch. conceſſit. Br. 
Charters de terre, pl. 13. cites 41 E. 3. 2. 
3. Detinue of a box with charters, the ſheriff returned nihil, and 
the plaintiff prayed capias, and could not have it; contra 14 H. 6. 
1. For the box is only a chattle, but in detinue of charters ſpecial, 
there capias does not lie. Br. Charters de terre, pl. 14. cites 42 
8 
8 4. Where it appears by the writ, or ly the declaration in writ of 
GR c. detinue of charters, that it is —_— a cheſt of charters incleſed, 
and of one charter ſpecial, the writ ſhall abate; for of the one lies 
di 75 infinite, and of the other lies capias and exigent, per Paſton 
wm early; quere, becauſe this is permitted elſewhere. Br. 
Charters de terre, pl. 41, cites 14 H. 6. 1. 
If detinue 5. An action of detinue of charters — in realty; for therein 
2 ſummons and ſeverance lies. And for detinue of goods a capias lies, 


33 but for charters in eſpecial a capias does not lie. Co. Litt. 


waſeal:d with 
char ters, 286. b. 


there, be- N 
cauſe the court cannot be apprized by the writ, whether they concern the realty or not, pro- 


Feſs ſhall be made by capi, &c. but when the party appears, and counts, whereby it appears to 
the 


9 Detinue. 


1 * the court that the charters do concern the realty, then de ſhall be permitted to appear dy 
4 attorney, &c. F. N. B. 138. (A) in the new notes there (c) cites 29 E. 3. 19. 7 H. 4. a. and at 
H. 6. 42. accordant, with this diverſity. 


1 6. This worit is vicontiel, and ſhall be ſued before the ſheriff in 
1 the county if the plaintiff pleaſe, or he may ſue it in C. B. F. N. 
| B. 138. (A). : 

ö | 7. Bar] i a man ſues in any court a plaint of detinue for a 
[+ charters which touch and concern freehold, unleſs it be in C. B. 
by the king's writ, the defendant may ſue a prohibition to prohibit 
him, &c. and to ſurceaſe, &c. F. N. B. 138. (C). 

. 8. The proofs in detinue is ſummons, attachment, and diſtreſs. 
3 F. N. B. 139. (A). 

9. The 2. — be removed by Pone out of the county at the 
plaintiffs ſuit, without cauſe ſperted in the writ; and at tae ſuit of 
the defendant he ogrhbt to fbew carſe in the Pone; and this clauſz 
ſhall be in the end of the writ, nat executio iſtius brevis, ſi cauſa 
ſit vera, aliter non, &c. F. N. B. 138. (D). 


(D. 3) Abatement of writ. [ 30 ] 


r, | N detinue the writ was de uno ſeripto obligatorio de debits, 

and the count was of a writing of annuity, and yet was 
awarded good. Thel. Dig. 84. Lib. g. cap. 5. S. 19. cites Paſch. 
15 E. 3. Brief 682. and 29 E. 3. Variance 68. agreeing. 

2. Indetinue the writ was de una charta, and the count was of a 
confirmation made to his anceſtor with warranty, and fed good. 
Thel. Dig. 84. Lib. 9. cap. 5. S. 21. cites Paſch. 19 E. 3. De- | 
tinue 49. | | 

3. In a writ of detinue of a box with charters, the deſendant came | 
in by exigent, and by the count it was ſhewed that a charter in ſpe- | 
cial touching frank-tenement wos contained in the box. Upon | 
which it was held by Rolf that the writ ſhould abate, becauſe it 
appeared by the count that exigent did net lie in this action, but he | 
prog over. Thel. Dig. 84. Lib. 9. cap. 5. S. 35. cites Hill. | 

„O. 31. | 

4. In 3 death of the defendant after garni/hment ſhall abate 
the writ; for he is party to the original. Br. Detinue de biens, pl. 
55. cites 9 H. 6. 36. 

5. Contra of the death of the garniſhee, Ibid. 

6. It was held in detinue of charters, that if it s by the 
count that one of the charters does not belong to the plaintiff, all the 
writ ſhall abate. Thel. Dig. 237. Lib. 16. cap. 104 ſ. 47. cites 
9 H. 6. 54. Quære. 

7. In detinue of charters, by one if it appears by the count that | 
one of the charters concerns the inheritance of his feme who is nat 
named, the writ ſhall not abate but only for th.s charter; by the 4 
opinion of the court. Quere, for this exception goes only to the 
writ, but if it had been to the action it had been clear. Thel. Dig. 
238. Lib. 16. cap. 19. 50. cites 38 H. 6. 29. 

Vor. VIII. D (D. 4) 


Detinue. 


(D. 4) Count. In what caſes a requeſt muſk 
be laid. 


t. D ET IN UE of a bailment of o bay of writings which the 
ather of the plaintiff bailed to the d:fendant to bail to th 
pig. and lay well though it be of an:ther's bailment, Br. 
Charters de terre, pl. 38. cites 39: E. 3. 17. : 
2. See 8 H. 6. 30. If one brings detinue of @ cheft with charters, 
he ought to count that the cheſt was licked, for otherwiſe he ſhall 
have a general writ of charters, F. N. B. 138. (A) in the new 
notes there (c) cites 39 E. 3. 7. contra 14 H. 4. 30. and then if it 
be not a cheſt locked he ought to ſhew what charter ſpecially, 11 H. 
6. 9. 49. 14 H. 6. 4. 

3. The plaintiff counted of a box and certhin charters and 
muniments, and declared but of one charter certain, aud did not 
count that the box was ſealed or loc fed, judgment of the count, 
and yet the defendant was awarded to anſwer. Br. charters de 
terre, pl. 21. cites 14 H. 4. 23. 24.27. and 21 H. 6. 1. 

4+ In detinue «f charters the plaintiff counted that they were 
delivered to Sir H. X. fer ſafe keeping, and that after his death the 
fame charter came to the hands of the defendant, and did nat ſhew 
haw, whether by bailment, trover, as executor, or otherwiſe, 
And the opinion of the court was, that the count is good; and ſo 
it ſeems that he is charged tenant by the polleſſion. Br. Charters 
de terre, pl. 22. cites 9 H. 5. 14. 

5. Where leaſe is made fir life by deed, the remainder over in fee, 
and the fenant for life dis he in remainder ſhall have action de- 
tinue of this deed, becauſe it belongs to kim, Br, Charters de terre; 
pl. 6. cites 9 H. 6. 54. 

6. But if one had releaſed by deed to the tenant for life only, this 
elcaſe does not belong to him in remainder, and he ſhall not have 
thereof action; but it he demands both by one and the fame writ, 
and counts accordingly, yet the writ lies for the one, and not for 
tne other, by the belt opinion; for it may lie in parcel, and in 
parcel not, Ibid, 

7. In detinue of a chef? open with charters in it, the plaintiff de- 
clares of tws charters in ſpecial, and of a cheft and other charters in 
general, and does not ſherry all in certain of each charter; becauſe it is 
a cheft open the count ſhall abate; for he ought ts ſhew what char- 
ters the others are per Markham J. quod fuit conceſſum per 
cuxiam, except Paſton, and yet he was in a contrary opinion the 
iame year, Br. Charters de terre, pl. 42. citcs 14 H. 6. 4. 

8. Ard the prothonotaries ſaid, that if he counts of a cheſt ſealed 
with certain charters, and of two charters ir ſpecral concerning in- 
heritance, the writ ſhall abate. And fo note it he counts of a cheſt 
tealed, of charters he need not count of any charter in ſpecial. 

9. And at another day Pafton J. came and ſaid, that the other 
day they denied to him the law, and weuched books how it was 
= ue awarded 
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d warded a good count to count of a e eſt ſealed with certain charters, 
end of one charter ſpectral, and the juſtices did not deny him. Br, 
Charters de terre, pl. 42. cites 14 H. 6. 4. 

10. Detinue Quad reddat bona & catalla, and counted of three 
zallies, each of 10 l. and yet the writ awarded good; contra it ſeems 
if he demands three obligations, there the writ thall be ſpecial. 
Br, Detinue de biens, pl. 24. cites 21- H. 6. 29. 

11. Detinue * reddat bona & catalla ſua and counted of three 
eallies each of 101, Yelverton prayed judgment of tne writ; for it 
ſhould be quod reddat three tallies each of 10 l. & non allocatur, 


and the writ awarded good; and yet it was not denied but that if. 


he had demanded three cbligations, the writ ſhould have been ſpe- 
cial, and not bona & cattalla, Br. Faux Latin. pl. 36. cites 22 
H. 6. 29. 30. 

12. In detinue the plaintiff counted that he detained a charter 

4 which three gave to him in tail all lands and tenements which they 

ad in D. jointly with J. A. and did not fhew if F. A. then was 
alive or not; for if another has title as well as the plaiatiff he ſhall 
not nave action alone. Br. Charters de terre, pl. 9. cites 33 Ul. 
6. 26. 

13. Count in d. tinue per invertionem is a new uſe; for the an- 
cient uſe is quod d. von ad minus, XC. twithout more, Br. Detiaue 
de biene, pl. 10. cites 33 H. 6. 27. per Littleton. 

14. Deliuue by the heir of the 3 againſt the baron, who cannet 
be tenant by the curteyy, and the plainttff conveyed to Hingſeif title as hg 
ought, and that the feme is dead without iſſue, and that be is heir, 
and /e, how, and that the evidences came to the han s of the de- 
fendant, by reaſon of the marriage, &c. and that the defenunt, 
thourh often reg ui red, has not reſtored them to the pl iutiſt; and pet 
Prifot and the beit opinion, the count is not good becauſe he did 
not allege a requft after the death of the wife, for before the baron 
had good caule to retain them. Br. Count, pl. 16. cites 33 H. 
6. 29. 

15. So in detinue againſt executors of a bailment to the tſator. 
Ibid. 

16. Se of him in remainder after the death of the tenant in tail 
without ue, requeit ſhall be alleged after; quære. Ibid. 

17. If a man has a mier and charters theres, and g.ves the 
mai:or in tail, tue donde mall not have the charters, if he does not 
give th-m to him; for the donor ſhall retain them to have the 
voucher paramount, Uu refore it is ſuſticient for the plaintiff to ſay 
that he was ſeiſed of the mauer, &c. and fo demand the charters, pet 
Moylc, to v. hich Cho-e agreed, But per Danby and Littleton, it 
frffices arainſt a ftrang.r to lay as above, but not againſt the donor. 
Pr. Charter= de terre, pl. 56. cites 7. E. 4. 26. | 

18. Ind tinue of @ cve/t with charters jeal:d, the defendant ſaid, 
that he pledged the box ſeated with charters to him for 1005s. ta him 
lent, and he is ready to deliver it upon re payment of the 1005s. 
abſgue hoc that he ditained, &c. and a good plea; and yet the defen- 
daut might have waged his law titreot when he does not count 
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of a charter ſpecial. Br. Charters de terre, pl. 62. cites 22 E. 
4. 7+ | 
19. Detinue de bonrs & catalles, and counted of a cheſt of charters, 
and therefore ill; for there is a ſpecial writ thereof given quod 
reddat ciſtam cum chartis, &. For by gift de bonis & catallis 
charters do not paſs. Br. Charters de terre, pl. 70. cites 22 E. 
4. 12. | 

20. In detinue of charters concerning the inheritance of land it 
is good policy, it poſſibly he can, to declare of one charter in 
8 and then the defendant ſhall not wage his law. Co. Litt. 
286. b. 


(D. 5) Pleadings. 


1. W RI T of detinue was de charts, and the declaration was 
of a confirmation, Br. General Brief, pl. 22, cites P. 19 
E. 3. 5 E. 3. 209. and Fitzh. Detinue 49. 

2. And detinue of charters by the heir may be general in the 
writ without naming him heir, but in the declaration he ſhall ſay 
heir, &c. Ibid. cites Fitzh. Detinue, 54. | 

3. Detinue f a writing of 100 l. in which A. was bound to the 
plaintiff, which was delivered to the defendant by the "plaintiff and 
A. upin a certain condition in indifferent hands, and the condition is 
Broken of the part of A. The defendant jaid that the writing of a 
great ſum was delivered to him by them upon condition contained in an 
indenture remaining in the hands of the defendant, abſque hoc that 
he received the writing contained in the count and a good plea, 
though he did not jay of what ſum; for he pleads it ts the action, but 
if he had pleaded it 24 the writ, he ſhould have ſhewn what ſum, 
to the intent to give a better writ, and the iſſue was entered, that 
he did not receive the writing of ſuch a ſum as the plaintiff counted; 
Prift and the others e contra. Br. Chartcrs de terre, pl. 27. cites 


21 E. 3. 30. 


delivered to him, and a good plea, per Cur. for doubt of the double charge, quod mirwm for 201, 
and 30 l. cannot be taken to be the ſatne. 


In detinue 


of charters 


as heir, 

baſtar dy 
is à gocd 
plea Br. 


Charters de 


4. Detinue f charters by J. fon of T. of IF. it is no plea that 


the plaintiff is a laſtard, for he demands only chattels of which he 
was in poſſeſſion, by which this challenge was entered, and he was 
compelled to anſwer. Br. Charters de terre, pl. 24. cites 38 E, 


12. 


terre, pl. 64. cites 35 H. 6. 9. 


13] 


5. Detinue of a cheſt with charters incleſed or ſealed; it is not 
traverſable 4 the cheft be cleſed or ſealed or not; per Finch. quod non 
negatur. Br. Traverſe per &c. pl. 36. cites 41 E. 3. 2. 

6. In detinue / charters in a cheſt, it is not traverſable whether 
they were in a cheſt or a hamper, &c, Br. Traverſe per, &c. pl. 28 5. 
Cites 44 E. 3. 1, | 

y | 7. Detinue 


Detinue, 33 


57. Detinue of trwo boxes with charters; the defendant pleaded 
re- delivery in another county, and it was faid there that 7, 8, and g 
H. 2. it was awarded a good plea, Quære, for it ſeems to be non 
detinet argumentative, and then taking the general iſſue and this 
matter in evidence. Br. Charters de terre, pl. 17. cites 2 H. 4. 6. 
and ſee 22 H. 6. 15. and 11 H. 4. 50. 

8. In detinue it is no plea that ne baila pas; for the bailment 18 
not traverſable; for he ſhall anſwer to the detinue. Br. Detinue de 
biens, pl. 50. cites 3. H. 4. | 

9. Detinue of a bag with 201. The defendant, as to the bag 
pleaded non detinet, and to the 20 l. he ought to have action of debt, 
& non allocatur. Br. Detinue de biens, pl. 17. cites 7 H. 4. 13. 

10. By which the defendant ſaid, that J. N. deviſed the 201. to 
the defendant, and made his feme executrix, and died, and ſbe took 
the prone 4% baron, and after ſhe delivered the 20 l. to tne defen- 
dant for his legacy, Judgment ſi actio; and the plaintiff ſaid, that 
they were his goods, Priſt, & non allocatur, without 5 that 
they were the goods of the tiſtator, by which the plaintiff juſtified to 
retain the 201. for her dower, & non allocatur; for ſhe ſhall be 
endowed of the land and not of the goods. Ibid. 

11. In detinue of charters, the meſne conveyance was traverſed, Br. Char- 


ſcil, That the plaintiff ibas not heir to the land prout, &c. without — 


anſwering to the detinue. Br. Traverſe, per, &c. pl. 51. Cites 14 H. 21. cites 14 
4. 28. | H. 4. 23.24 

27. and 21 
H. 6. 1 — Br. Pleadings, pl. 20. cites S. C. Br. negativa, &c. pl. 13. cites 11 H. 4. 39. and 
14 H. 4. 2. 9. S. P. 


But the plaintiff ſhall not be permitted to traverſe the meſne conveyance in detinue where he 
may wage his law, unleſs in ſpecial cates. Br. Ley Gager, pl. 94. cites 21 E. 4. 55. 


12. In detinue, the plaintiff, or the garniſbee may declare 4 
ether bailments than the defendant acknowledged. Br. Detinue de 
biens, pl. 54. cites 3 H. 6. 50. 

13. In detinue of charters {the defendant demanded] judgment Br. count, 
of the count, tor he has not declared of how much land the deed concerns, Pl. u. cites 
and therefore ill per cur* by which he amended it; for if the ;. Repli- 
charter be loſt or burnt, he ſhall recover all in damages, and the cation, pl. 
detendant pleaded to the count, becauſe the plaintiff did not intitle 47. cites 
himſelf to it, by which he amended his count, and intitled himſelf RET ; 
by gift in tail to J. by the ſame deed and deſcent to him, &c. by cation, pl. 
which the defendant juſtified, becauſe the defendant is ſiſter and 2. cites 3 H. 
cobeir with the plaintiff by the ſame deſcent, and the plaintiff ſaid, * 17. 
that partition was made between them and this land allotted to the 
plaintiff. Br. Charters de terre. pl. 1. cites 3 H. 6. 19. 

14. In detinue the plaintiff counted of a bailment of charters, and 
the defendant ſaid that he found them, and J. N. brought the like 
action, abſque hoc that he bailed, and a good plea, per Martin, for 
if he confeſſes the bailment he would be chargeable to both, but 
now he ſhall not be charged but to him who right has. Br. 
Bailment, pl. 5. cites 7. H. 6. 22. 

15. In detinue of charters of land exigent does not lie, becauſe 
it /aungs in the realty contra of other writings. By which the 

D 3 defendant 


dad 


* n g ee 
r r r 


Detinue. 


deferdant ſaid, that after the baliment he at B. in another county 
than the writ is brought in, delivered the ſame box and charters 
again, judgment ſi aclio, * and a good plea; becauſe the defendant in 
this action cannot wage his law; contra in action in which the 
defendant may wage his law; note the diverſity. Br, Charters de 
terre, pl. 29. cites 8 H. 6. 29. | | 

16. In detinue of charter the plaintiff counted that the deed was 
delivered to fellow the gates of land and that he is heir to it; this 
is nat double. Br. Charters de terre, pl. 3. cites 9 H. 6. 15. 

17. Otherwiſe, it is it he had counted that it wes delivered to 
1 to him, and that he is heir to the land; Note the diverlity, 
bid. | 

18. And the defendant pleaded fine with warranty of a collateral 
ance/tor, and the belt opinion was, that this is no plea ; for though 
the plaintiff ſhall be barred of the land, yer the conuſee has no 
right to the land, and alſo in formedon in remainder, it may be 
that the plaintiff may avoid the fine. Br, Charters de terre, pl. 3. 
cites 9 H. 6. 15. | 

19. Detinue againff executors of bailment made to the teſtator of 
charters to rebail to him or his herrs, the executors fad, that they 
delivered them to F. M. who has title ts the land, and a good plea by 
ſeveral ; for though the teſtator may charge himſclf doubly by his 
acceptance, yet executors, nar he who finds a deed, ſhall not be 


charged but to him wh2 right has, and it ſeems that he is no longer 


chargeable but during the time that he has the pale an thereof; for 
executors, and he who finds a dced is nat bound to keep it, but 
F they relinquiſh the peſſiſiam they are diſcharged, but it they break 
the deed or burn 1t trefpaſs lies, as appears elſewhere. Br, 
Charters de terre, pl. 72. cites g H. 6. 58. 

20. In detinue of charters tae defendant pleaded arbitrement. 
Per Babb. this is no plea; for this action is mixed with the realty, 
and a man ſhall not wage his law, nor proceſs of outlawry docs 
not lie. Br, Charters de terre, pl. 7. cites 9 H. 6. 60. 

21. Detinue of three cheſts with charters, ard fhewed what 
charters were n each of them, and the diſendant ſaid, that twa 
cheſts came to their hands jeverally as executors, and tue key remained 
always in tie bands of the plaintiff, which chej's he is and aivays 
has been ready to deliver, and could not have them here for the 
greatneſs if the carriage, abſgue hoc, that he had any other cheſts, and 
to the third cheſt nen detinet, & c. and the plea good, notwitaſtand- 
ing that he did not ſhew what t. o cheits they are, by reaſon that 
they are locked; for thouL_h the plaintiff declarcs what is in the 
one, and what in the other, yet tne defendant cannot open them, 
therefore his aiifwer good as above, Br, Carters de terre, pl. 8. 
Cite 5 9 . 6. 65. | 

22. In detiiue upon hailmert made by the plaintiff to the deſend- 
ant, h- fleaded that after the baitmment the plainti] took them, kz 
after they w re ſtote and waived in his manor, by which he ſeiſed as 
Wai), and 2 good plea. Br. Detinue de biens, pl. 46. cites 10 H. 
6. 21. p 

23. Contra 


Detinue. 


23. Contra if the goods had been flolen from the lailee; this is his 
folly by his miſ-keeping. Ibid, : : 
24. Cintra if they had been robbed from the bailee. Ibid. 

25. See 14 H. 6. 1. the defendant came in by * the 
plaintiff counts of a cheſt with charters, and of one charter in 
pecial, the defendant pl-nds to the charter non detinet, and ta the 
refidue wages his law in/tuntly, and then was permitted to make an 
attorney. F. N. B. 138. (A) in the new notes there (c.) 

26. If the plaintiff recovers againſt the defendant, this recovery 
is no bar at another time in writ of detinue brought againſt the 
defendant by the garniſpee. Br. Detinue, pl. 30. cites 21 H. 
6. 35. | 

= In detinue of trws 2eritings obligatory th2 defendant may ſay, 
that they were delivered to him by the plaintiff and F. N. upon cer- 
tain condition, and abſque hoc that they were delivered by the 
plaintiff alone, pF Aſcue, quod non negatur. Br. Barre, pl. 29. 
Cites 21. H. 6. 35. 

28. It ſeems it is no plea in detinue of goods to ſay, that before 
in detinue and garniſiment againſt him (the defendant ) he did reco- 
ver the goods. Heath's Max, 62. cites 21 H. 6. 55. 

29. In detinue :f charters concerning frank-tenement, the plaintiff 
declared upon a batlment made by himfelf at A, in the county of Mid- 
dlrfex, the defendant ſaid, that he re-bailed them to the plaintiff at A. 
in the county of S. Prijt, and becauſe the re-bailment was in another 
county than the writ was brought in, and alſo of charters, the de- 


fendant cannot wage his laue, tacrefore a good plea, per tot, Cur. 


Br. Charters de terre, pl. 33. cites 22 H. 6. 15. 

30. In detinue of charters it is a good plea that be delivered them 
in enither county, without anſwering to the detinue, per Laicon, be- 
cauſe he cannot wage his law, quod non negatur. Br. Charters 
de terre, pl. 40. cites 37 H. 6. 10, 11. 

31. Detinue of a box with charters and muniments concerning the 
inheritance 4 the plaintiff, and counted of four charters ſpecial, and 
aid to one that his father, whoſe heir he is, was ſeiſed of 2 much land 


in D. in fee, and poſſeſſed of a charter, by which F. gave the land to 


his father in tail, and died, and the land deſcended to him, and well as 
to the firſt deed, notwithſtanding that he ſaid that his father was 
ſcited in fee, and poilefied of the deed by which it was given in tail; 
for it may be that he diſcontinued and retook an eftate in fee, and yet 
the deed belings to the heir in tail, quod nota. Br. Charters de terre; 
pl. 47. cites 38 H. 6. 24. 

32. And to another counted of a deed indented by wwhich his father 
gave to R. in tail, who died without iſſue, and fo the deed belonged to 
him, becauſe the land is reverted to him as heir, &c. And to another 
deed, inaſmuch as his father. and M. NM. were ſeiſed in fee, and leaſed 
to N. for life, — the remainder to the father in fs and N. died, 
and the father died, and he is heir to him, and fo it belongs to him. 
And to anather deed by which J. gave certain land to him and his feme 
in fee, and that the box and charters came to the defendant by trover. 
And of the three deeds the court held with the plaintiff ; but as to 


the fourth deed that the writ {hall abate; for vpor trover the baron 
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Detinue, 


and ſeme cught to have joined in action; but if it had been bailuent 
made by the baren alone, he alone ſhall have the action, and ſo the 
writ ſhall abate of this parcel, per Cur. and not in toto. Br. Char- 
ters de terre, pl. 47. cites 38 H. 6. 24. 

33. By which as to the other three charters the defendant pleaded 
re- delivery in another county, and to the box and other charters waged 
his law, and performed it without challenge, Ibid. 

34- Detinue of charters concerning a gift in tail to his anceſtor, 
wheſe heir, &c. and that the deeds were delivered upon the livery of ſein 
of the donor of the land in tail, and that they came to the hanas of the 
dejendant by trover. The defendant ſaid that ne dena pas the land, 

it, and a good iſſue, quod nota, Br, Charters de terre, pl. 48. 
Cites 39 H. 6.5. | 

35. Gntra if the plaintiff had counted . bailment. Ibid. 

| e. Detinue of charters by which J. N. gave to the plaintiff in 
tail, or if cui in vita be brought which . gate to her in tail, ne 
dona pas is a good iſſue. Br. T 
H. 6. 35. 

37. In detinue the plaintiff demanded a deed in which tas con- 
tamed that this 2 pia ntiſ inſecffed J. N. of ſuch land, and dd 
not ſay (by which he infeeffed J. N.) in fact, and yet well; for if 
he conteiles feoffment, this hall be evidence 1 him after, and 
it may be, that it was delivered upon condition, which was broken 
of the part of tue feoffee, and therefore the deed belongs to the 
feoftor again inalmuch as it ſhall not remain as an evidence againſt 
him or his heirs after. Br, Charters de terre, pl. 50. cites 39 H. 
6. 26. 

38. * Detinuc by the laren and feme, of the livery of the fome, dum 

fola fuit ad reliberand” quando, &c. The defendant jaid, that before 


(Der) wit bis bed, fit, charged the feme ta deliver them to the defendant to his 


gut mote. 


own uſe, and made the feme his executrix and died, and ſhe, being ſole, 


delivered the goads to the defendant accordingly, alſque hoc, that ſhe 
delivered to re-deiiver prout, &c. and held no plea; for he may wage 
his lat, or plead the general iſſue. Br. Detinue de biens, pl. 38. 
Cites 2 FE. 4. 13. 

39. An hojtler may retain à horſe, if the maſter will not pay for 


bis cating. Br. Detinue de biens, pl. 39. cites 5 E. 4. 2. Per 


Haydon. 
40. And a taylor may retain the garment till he be paid for the 
making. Ibid. 


41. And where a man ſells his horſe for 40s. he may retain the | 
horſe tili he has the 40s. unleſs it be agreed to pay it at a future 


day. Ibid. | 
42. In detinue of fx boxes of charters, the defendant intitled him- 
felf to them, and the plaintiff ſaid that he brought his action of other 
fox boxes with evidences, and ſhewed what, which are others whereof he 
he has not pleaded in bar, and inaſmuch as he has not anſwered to 
them he demanded judgment, &c. and well, per Choke and Danby. 
Br. Charters de terre, pl. 35. cites ꝙ E. 4. 23. 
43. Detinue of goods bailed to A. bs the plaintiff, who bailed to - 
1090 


raverſe per, &c. pl. 333. cites 39 


fendant may wage his law, Br. Detinue de biens, pl. 42. cites 21 


Detinue. 


who loft them, and the defendant found them, the defendant faid, that 
the 2 B. bailed them 1 l to far to N. which he has done, abſque 
hoc, that he found the goods prout, and by ſome he ſball not traverſe 
the conveyance where he may wage his law as here, and Littleton and 
Brian e contra, and then tue defendant pleaded, that after the trover 
B. who loſt, re- took them, judgment, &. Br. Detinue de biens, 
pl. 40. cites 12 E. 4. 8, | 

44. And in detinue of bailment made in Middleſex the defendant 
may jay that it was in Eſjex upon certain conditions which he has per- 
formed, abſque hc, that it was made in Middleſex, this is a good plea, 
Per Litileton and Brian, quod fuit conceſſym. Ibid. | 

45. And it was agreed in detinue of bailment that it is a good 
plez, that it was delivered to him to bail ta NM. which be has dong 
A. ſque hoc, that it was bailed to him to re-bail. Ibid. 

46. It is a good plea that before the bailment A. was paſſeſſed ut de 
propriis, and the pthintiff tak and bailed them to the defendant, and 
A. re-tozk, Br. Detinue de biens, pl. 49. cites 12 E. 4. 8. 

47. Or, that after the bailment the plaintiff was outlawgd, and the 
goods ſeiſed for the king. Ibid, 

48. Or, tnat they were put in execution by judgment upon reco- 
very of damages, and thoſe are goad pleas per Littleton and Brian, 
though he may wage his law. Ibid. 5 

49. In datinue of charters it is a good plea, that they were bailed 
to him upon condition that if the feme of the defendant, daughter of the 
plaintiff” ſurvive the plaintiff, that then he ſhall retain them, and i 
not, that he jhail render them, &c. Quod nota, per Cur. for he ig 
not bound to render them during the life of the plaintiff, and the 
_ of the defendant. Br. Charters de Pardon, pl. 49. cites 18 E, 
4. 18, 

50. In detinue of charters by an abbe!, it is a good plea, that the 
predeceſſor pledged them to him for 10/. which is net paid. Br. Char- 
ters de terre, pl. 69. cites 21 E. 4. 19. 

51. Detinue of a box icaled with charters, and counted upon troyer, S. P. per 
the defendant pleaded that the plaintiff bailed them to him in pledge tiil —— 
51. was paid, and if he twill pay it he will re-deitver them, and no he ches noe 
plea per Briggs, without traverſing the trover, quod non negatur. an/w' the 


Br. Traverſe per, &c. pl. 260. cites 21 E. 4. 19. 5 — 2 


per, &c. pl. 270. cites 21 E. 4. 80, 


52. In detinue of a horſe price five marks ad reliberand. quando, &c. [ 37 ] 
it is no plea that he delivered it to deliver to MW. NM. which he bas 
done abſque Hoc that it was bailed to re-bail, per Cur. becauſe the de- 


E. 4. 55. | 
53. But per Brian in detinue of bailment to re-bail, it is a good Br. Ihid.pl 
plea that the plaintiff after the bailment gave it ta the d:fendant quod £4.88, 


fuit conceſſum, and yet the defendant might have wages his law. P. yer Lit- 
Ibid, tleton and 


54. And that after the delivery the horſe was ſick 4 divers infir- Brian. 
mities, as botts, glanders, &c. by which he died at K. before requeſt 
| made 


8. P. Br. 
Traverſe 
per San pl. 
7. cites 5. C. 


Detinuc. 


made by the plaintiff to re- bail him, and a good plea, Br. Detinue de 
biens, pl. 42. cites 21 E. 4. 55. 

55. Qutra if be had not ſaid that it was befere requeft ; for if it 
had been after requeſt, this had been the folly of the defendant ; note 
the diverſity. Ibid, 

56. In detinue the plaintiff counted upon trover, the defendant 
juſtified fir pledges upon money lent, and per Brian this is no plea 
without traver/ing the traver; for otherwiſe he does not encounter 
the plaintiff, Ibid, | 
57. Where a man brings detinue 4 a gown and caſſock, to the va- 
fue of 405. it is no good count; for he ought to ſever the price of the 
gown by it{-1f, and fo of the caſſock; for if the one be loſt ſo that it 
cannot be r=covered, he ſhall recover the whole 40s. for this only, 
which is not reaſon, and therefore it would be error; per Bryan 
Ch. J. but the prothonotaries were againſt him; and it ſeems to 
me that it may be ſevered by the wverditt, notwithitanding that the 
count be general of one intire ſum. Br. Damages, pl. 129. cites 
21 E. 4. 77. 

58. ; 5.x 299 of diverſe parcels of goods, tender of part of them 
is a g::4 plea of them before verdict. Br. Tender, pl. 39. cites 1 
R. 3. 

= Contra afier verdict where the ingueft taxes a ſum in groſs for 
damages of all the goods, and ſhail not fever the damages. Br, 
Tender, pl. 3g. cites 1 R. 3. | 

60. The plaintiff _ count of a wapgon full of 19994 ad valentiam 
c. in one groſs ſum. Br. Count, pl. 75. cites 1 R. 3. 2. 3. 

61. So f a fiock of focep, buſhel of grain, &c. which are intire, 
and need not ſbetu the price of each thing by itſelf, nor the value. 
Ibid. 

62. Detinue upon trover, the defendant juftified for diſtreſs of the 
fame gords for rent arrear, judgment ſi actio, and did not anfeer 
to the trover, and good per cur. for it is not traverſable ; but in the 
caſe of 27 H. 8. 33. Shelley ſaid, that in ſome caſe trover is tra- 
verſable, which Fitzherbert expreſsly denied, Br. Detinue de biens, 
pl. 2. cites 27 H. 8. 22. 

63. In Detinue for 40 quarters of wheat, the plaintiff declared 
fam; ty upon a contract far corn; the defendant pleaded that the plain- 
tiff was ty pay for it immeniately when he came for the corn, otherwiſe 
the contract was ts be uni; and ſaid that he had delivered the plain- 
tif 20 quarters, which the plaintiff had paid far; but that after- 
warts he delivered 10 quarters more, which the plaintiff had nat paid 
fir. Held, that the plea was good without a traverſe ; that the 
contract was: ſimple, for the traverſe 8ught te be by the plaintiff (viz.) 
that the contract was ſimple abſque hoc, that it was conditional, 
Dyer 29. b. 30. a. pl. 201. Hill. 28 H. 8. Anon. | 

64. A releaſe of all aftions perſonal is a good plea in bar in detinue 
of cnarters. Co. Litt. 286. b. 

65. If a man have goods delivered to him to deliver over to another, 
and aftcrwards 2 writ of detinue is brought againſi him by him who 


bas right wits the gcads; now if the drfendart, depending the atHen, 


delivers the gecdi over to him to whom they were bailed for him to dcli- 
ver 
8 


wer them, this is a good bar in the action, becauſe he has delivered 
them according to the bailment made unto him. F. N. B. 
138. (M). i : 

66. Where detinue is brcuzht of ſeveral things, the ſure way 
is to count ſpecially of the ya.ue of every thing by ig. Jens. 112. 

J. 19. 

F by The plaintiff ſhall not have more damages than he counts 
for; for the judgment is to have the thing detained, and damages 
fer the detention if the thing itſcif cannot be had. Jenk. 228, 


pl. 23. 


(D. 6.) Garniſhment. 


1. TIN Detinus the plaintiff counted of a ſtatute merchant delivere 


ed to the defendart, wha prayed garniſhment againſt B. and 
had it, who eame and faded releaſe of the plaintiff, and the cafe 
was, that B. was bound in a ſtatutè to the plaintiff in tool. and after 
the plaintiff releaſed to B. all attions and after they two delivered the 
writing to the aefendant, ubon certain condition performed to be deli- 
wered to the defendant, and if not, then to the pla ntiſ and the ſaid B. 
leaded this releaſe in tue action of detinue upon the garniſhment, 
and the p/aintiff demurred becauſe the delivery was after the releaſe 
made, and y «©, becauſ- thedebt and ſum in the ſtatute is determined 
by the relcue, and therefore it ſhall be in vain for the plaintiff to 
recover the writinz, and cannot have action upon it, and therefore 
he was barred by award, quod ncta. Br, Releaſes, pl. 30. cites 
39 E. 3. 23 
2. In detinue &f deeds or an coligation, if the defendant prays 


garniſiment, and the garni/zee con es and is at iſſue with the plaintiff 


and after dies, the writ ſhall not abate, but re- ſum nans ſhall iſſue 
againſt the defendant, and ſcire facias againſt the executars of the 


garniſhee; But if tne defendant dies, the writ fhall abate, and yet he 


is out of the court by the appearance and plea of the garaiſhee, 
and the judgment ſhall be againit the defendant of the writing and 
agaiuſt the garniſhęe of the damages, and diſtreſs ſhall iſſue againſt 
the defendant to deliver the writing. Br. Cnarters de terre, pl. 5. 
cites 9 H. 6. 36. | | 

3. In detinue the defendant prayed garn!/hnent againſt a ſtranger, 
and had it, and two nibils returned, and yet he had proceſs at his 
prayer to warn him in anther county. Br. Procels, pl. 152. cites 
6 E. 4. 11. 

4. Detinue of bags and charters ſcaled, the defendant ſaid that 
it was bailed to him ty the plaintiff and B. upon a c.r;ain condition, 
and that B. is dead and made no executor, nor is the _ 
committed, and prayed ſcire facias ta warn the heir of B. and the or- 
dinary, for he does not know whether the writings ace real or perſo- 


nal. Per Brian it is not error, though you have your prayer, whete- 


fore ſue &c. Br. Bailtment, pl. 9. cites 14 E. 4. 1. 
5. Detinue is brought for a deed, the detendant pleads, that the 


Plaintiff 


— — —e— ——— — 1c — 1 


Detinue. 


it was to be delivered to the plaintiff, if the condition was performed; 
but if otherwiſe to be delivered to A. and that the defendant dees nat 
know whether it be performed or not; and he prays a ſcire facias to 
warn A. This ſcire facias iſſues againſt A. and although 20 nihils 
be returned againſt A. the plaintiff ſhall not have the writing deli- 
Iivered to him; for the defendant is not in fault. Tf the garniſhee 
appears he cannot vary from the condition alleged by the defendant ; 
for if he varies, the plaintiff ſhall have the deed by judgment againft 
the defendant ; and the garniſhee ſhall alſo have detinue againſt the 
defendant, if his allegation of the condition is falſe. Jenk. 101. 


pl. 96. 


[ 39 ] (D. 7) Verdict. 
J. DE TINUE of evidences; the jury found damages, and did 


not inguire whether the evidences were burnt or not, by which 
new enquelt was awarded. Br. Enqueſt, pl. 85. cites 20 E. 3. and 
Fitzh. Office de Court 22. | 
*S.P. d 2. In detinue the jury ought to find the —.— value of every 
Doderidęe particular thing demanded by reaſon of the damages; per Doderidge 
3 Lit. J. Roll Rep. 128. Hill. 12 Jac. B. R. cites 3 H. 6. 4. 7 H. 6. 43. 
Rep. 345 1 H. 7.3. 33 H. 6. 21 H. 7. * [77. b.] 11 H. 7. öl. 


See. tit. 
d . | 
_— . (E) H the Judgment ſhall be. 
He mall r. [ x, TY detinue of charters, if the ſue be upon the detinue, and it 
pe ” 2 is found that the defendant hath burnt the charters the judg- 
Dame, ment ſhall not be to recover the charters, for it appears that he can- 


Br Detinu, . 
pl. 2 5. ct not have them, but he ſhall recover the * value of the land in damages. 


mo _ 5- Contra, 17 Edw. 3. 45. adjudged. } 


3 ard Paſton. Br. Charters de terre, pl. 1. S. P. cites 3 H. 6. 19. 

. P. Ju: in 11-545 of charters taken he ſhall not recover damages but only for the taking 
contra pacem ; and therefore 1a the one caſe the value of the land ſhall be alleged in the count, 
but in the cher it need nut. Br. Charters de terre, pl. 26. cites 21 E. 3. 28. and 17 E. 3. 45. 


2. In detinue of 40 charters the defendant offered nine and denied 
the ret, and ſo to iſſue and delivered the nine, and the plaintiff re- 
ceived them, and the defendant was amerced for detaining them. 
Br. Charters de terre, pl. 23. cites 38 E. 3. 3. 
Br. Gzrvi- 3. Detinue was brought of a bag of evidences, and of a charter of 
thee, pl. 1. the tail of the manor of B. to which the Py ts heir, and ſbetued 
1 how heir, Sc. and the defendant ſaid, that F. iN. was poſſeſſed of the 
ters de ter- bag and charters, but what charters were in it he did not know, and 
re, pl.2. died, and the defendant is executir to him, and the bags and deeds 
cites S. C. pporein came to him as executor, and laid, that the lord F. had entered 

into part of the land, and if any of the charters belonged to him or not 


he did not know, and prayed ſcire facias againſt the lard F. &c. Per 
Martin 


Plaintiff and one A. delivered the deed to him upon condition, and that 


— 


Cr ne er ——___- 


Detinue. 


Martin he ſhall not have ſcire facias but where he confeſſes the 
thing demanded which he has not done, and alſo he ought to make 


2 of bailment which he has not done. But per Cockain and 


abington ſcire facias lies well; quære, and per Martin they may 


open the bag to ſee to whom the deeds belong. 
bington and Cokain, for they cannot know upon fight of them Br: 


Scire Facias, pl. 4. cites 3 H. 6. 35. 


Contra per Bab- 


4. In detinue, if judgment be had for the plaintiff, and afterwards 
judgment be reverſed, reſtitution ſhall be made to every one that hath 
loſs. Arg. 2. Brownl. 82. cites 7 H. 6. 42. 

5. If the decd be taken and burnt, the plaintiff ſhall have treſpaſs, 
and (hall recover damages, but in detinue thereof he ſhall recover the 


6 g itſelf. Br. Charters de terre, pl. 7. cites 9 


H. 6. 60. 


5, V-ncr2 It is awarded in detinue that the plaintiff ſhall recover 
the charters demanged if they can be deliver d, and 405. damages, and 


if they cannot be delivered, 101. there a diſtreſs only 


ſhall iſſue to 


make Uciivery of the charters recovered, and if there be returned 
in i'{uc< a nihil, and he does not come and deliver the charters, exe- 
cution {hall be awarded & of the greater ſum, as appears there; and 
ſo ſee a conditional judgment there, Br. Executions, pl. 55. cites 


22 H. 6. 41. 


7. Detinue af a cheſt with charters and muniments by F. againſt 
R. who pleaded that nen detinet, and it was found againſt him to the 


damage of 40. be may hade livery of the writings, and if nat to the 


damage of 40 marks, by which the plaintiff had judgment to recover 
the writings, and the damages of 405. and diſtreſs to the ſheriff to diſ- 


train him to make deliverance returnable, octab. Mich. at which day 
the defendant was demanded upon pain of his iſſues, and made default, 


and no judgment upon the default, nor any iſſues entered the ſecond or 


fourth day of the octabis, by which the plaintiff prayed execution of 


the cheſt with charters, and at this day writ of error was ſued forth. 


And note, tit at the day of the diſtreſs the defendant cannot have 


any plea to the matter ; for if he appears or makes default, execu- 
tion thall be awarded. But he may ſay to ſave the iſſues that the chejt 
was ſa great that he could not carry it, but then he ſhall be awarded 


to make deliverance to the ſheriff, and by the writ of error their 
execution. Br, Char- 


hands are cloſed, ſo that they cannot awar 
ters de terre, pl. 34. cites 22 H. 6. 41. 


8. And per Brown, if the ſherif had returned nibil upon the diſ- 
treſs, yet execution ſhall be awarded; for a man ſhall have but one 


Are returnable in this caſe, quod nota. 


Ibid. 


9. Detinue of two writings, to the one the gurniſhee who came by 
proceſs, ſaid, that it was delivered upon condition, that if he fland te 


the arbitrement of 7. 
that he ſhall re-have it, and ſaid, that 


N. of all matters between the plaintiff 
J. awarded, that he ſhall pay 


and him, 


405. to the plaintiff, which he tendered, and the plaintiff refuſed and 
prayed livery, and a good plea, without ſaying, that he is yet ready; 
for the 40s. is not in demand now. And to the other deed he ſaid 
nothing, by which the plaintiff recovered it without damages, per 


Cur. 


Br. Judg- 
ment pl. 
36. cites 22. 
H. 6. 41.— 
S. P. Ibid. 
pl. 101. 
cites 7 H. 6. 
31.— gr. 
Iſſues ret. 
pl. 8. cites 
S. C. 


*[ 40 ] 
Br. Detinue 
de biens, pt. 
26 cites S. C. 


Br. Detinue 
de biens, pl. 
26. cites 8. 
C. 


Fr. Da- 


mages, pl. 
$4. (Ide S. 
©. 


[41 ] 


See Peters 
v. Hevward 
at tit. Judge 
ment (H/ 
p 5, 5. 


In Detinue 
the plaintiit 
Mr 4lt haven 
wore dim . 1 
862% te ba; 

4. ca for ; 


- Detinus, 


cur. Hoeruſe he has net been delayed thereof, quod nota. Br. Char- 
ters de terre, pl. 45. cites 36 H. 6. 26. 

10. Detinue upon a writing of 30 quarters A bqrley, price 20l. 
and found for the plaintiff, and they fonura the price at the time aca 
cordingly, and when it ſhruld be delivered to the plaintiff at 331. the 
quarter, but at the time of the making of the deed, the price was 205. and 
the plaintiff recovercd the price, as it was at the time that it ought 
to have been delivered, quod nota, and 33s. the quarter, 181, 
in all, and recovered the price and all in damages as it ſeems, and 
not the barley itſelf. Br. Detinue de biens, pl. 28. cites ꝙ E. 4. 


11. In detinue the plaintiff Pall nat recover damages, but where 
the thing demanded cann:t be re-deitvered. Per Cur. Br. Detinue de 
biens, pl. 48. cites 1 E. 5. 5. 

12. But this ſeems to be of damages to the value of the thing de- 
manded, but it ſeems that he all recover damages for detinue of the 
thing, though the thing itſelf be recovered. Br. Ibid. 

13. The plaintiff declared of three gold rings, and certain parcels of 
cloth, &c. to the value of 3ol. in a groſs ſum, and the defendant pleads 
ed to all quod non detinet, and the jury found that be detained all ty the 
damage of 3ol. if the fluff could nat be re- delivered. And there it is 
agreed, that the plaintiff upen offer of the defendant of part of the 
tach is not bound to receive it, but may refule it if he does not offer 
all, and then he fhall have all the damages, but if he receives any 
part 4 the fiuff, he has forecloſed himſelf of all the damages, and there- 
fore, becauſe the declaration was cf a ſum in groſs, and the defen- 
Cant pleaded a plea to all, and the jury gave intire damages, and did 
not ſever them in the verdict or in the declaration, tnerefore per 
judicium, the plaintiff recovered after long argument, but this was 
againſt the opinion of ſeveral. But it was agrecd, that plea of ten- 
der of part ot the ſtuff before action brought, and that the defen- 
dant refuſed, is good in bar; quod nota bene, Br. Petinue de 
biens, in pl. 48. cites 1 R. 3. 1. 

14. If the baihnernt be at the peril of the bailer, the lallee ſhall re- 
cover ns damages; for he is not chargeable over to the bailor. Br. 
Bailment, pl. 8. cites 3 H. 7. 4. 

15. Judgment in detinuc, that the plaintiff ſhall recover the goods 
or the value, there ſhall go to the therift a ei Sto the defen- 
dant ad deliberanda bona, and if he will nat, the plaintiff ſhall have 
the value as it is taxed by the inqueſt, and fo it is in defendant's elec- 
trons to deliver the goods cr value to the plaintiff, Per Frowike Ch. ]. 
Kelw. 64. b. Trin 20 H. 7. 

16. In detinue the plaintiff ſhall recover the thing detained, and 
therefore it mf? be jo certain as it may be knxwn ; and for this rea- 
ſon it lies not jor moncy out of a bag, or cheſt, and ſo of corn out 
of a ſack, &c. Co. Litt. 296. b. 

17. In detinue the thing itſeſf may be recovered ; if not the thing 
itſelf, the value of it, upon the return of tae ſheriff that he cannot 
find the thing detained; and if he can find it, then the thing itſelf, 
and damagcs jor the detention; but let the plaintiff in detinue take 
care in his count for damages; for where the value of the thing 

I detained 
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detained exceeds the count, in this caſe he Hall recover no more forthe julg- 

than he has counted; as in treſpaſs, annuity, &c. ſenk. 159. mar wo 
IIVETCL 

pl. I, a thins FOR 

tained, and damages for the detention. If the thing detained cannot be had, the ſheriff thall in- 

quire de damnis, and the plain iff ſhall ha e judgment for the yalue and d tention upon, and ace 

cording to, the ſheriff's return, that he Cannot Cell er the thing by the defeudaut's fault, Jenks 


233. pl. 22» 


18. In detinue for a bend of 201. where a verdi q is found for the 
plaintiff; the judgment for the plaintiff ought to be fo recover the 
bond; or if the bond cannot be had, then to recover 20/. with damages 
and coſts. Judged often ſo; and net the bond, or the value / the 
bond; for that leaves the election to the ſheriff, ſenk. 320. pl. 24. 


For more of Detinue in general, ſee Actions of T rover, 
Bailmeyts, Debt, (P.) &c. Faits, (L. a) &c. Aung 
and Jnnkeepers, (B.) Juſtification. T:eſpaſz, (V.) 
And other Proper Titles. 


Devile, Fol. 608, 


— 
(A) Teſtament. See tit. 


Charitable 
Uies. 


What Perſons may make it. 


L.. A Biſhop may make a teſtament. 2 H. 4. 2. b.] 


[ 2. So an archdeacon may. 2 Hf. 4. 2. b.] 
3. So a parſen may. 19 H. 6. 44. b.) | Tun. Teſ. 
Lucent 1. 
Cites S. C. — gr. Arrear iges, pl. 6. cites S. C. and S. P. becauſe his executor ſhall have — — 


rearages incurred in his time. 


{ 4. So a dean may. Con. 19 H. 6. 44. b.] [42] 


Fitzh. Teſtament, pl. 1. cites S. C. that a dean cannot. 


{ 5. But an abbet or prior cannot make a teſtament, 2 H. 4. Fitzh. Tefs 
tament, 


2. b. ite 
pl. 1. cites 
| S. C. that an abbot cannot. 


\ 


Feſta ment, 


6. 44. b.] pi 1. cites 


S. C. dee 


[ 7. A warden of a houſe that has a covent and common ſeal pl. 7. 
cannot make a t:itament. 19 H. 6. 44. b. adjudged (it teems to — A 
be intended of the houſe. ) ] | __ 
S. C. tecantc they habe coumon ſeal, and all the advantage which comes, accrues to the uſe of 
the houte, and therefore 1t one of them dies, his tucceior hall have 4 ſcire facias of a recovery 
incurred ia te time of the predeceilor : adjudged,——Þv. Area ages, pl. 6 cites S. C. thai if 
matter of a hoſ ital who his confreres brings a writ of annuity and recovers, and dies, the 
ſucceſſor brings ſcire facias to recover the ares, he hall have them, and not the executor of 
the maſter; for he caunot make executur in reſpect of any Uung which pertains to the cor - 


poration. | 
18. A 


| [6. A maſter of en hoſpital cannot make a teſtament, 19 H. Eta. 


„„ 
* — 


42 


® Fit zh. 

geviſe; pl. 

28. cites 
O. iſſue 
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8. A feme covert may make a teſtament if the baren ayrees to 


it after her death. 26 E. 3. 71. Mich. 8 Jac. B. Graunt's caſe, 


per Curiam.) 


joined on the delivery of the goods bequeathed by the wife, —See tit. baron and feme 
ea 2.) pl. 3- aud the notes there. And ſee ibid. (K. a.) in what caſes wills made by feme coverts 


are good. 


9. A feme covert executrix cannot deviſe any of the goods 


which ſhe hath as executrix without the aſſent of the huſband, or 


L431 


his agreement after, though ſhe may make an executor without his 
aſſent. Mich. 8 Jac. B. Graunt's caſe, per Curiam.] X 

{ 10. Sv a feme covert cannot deviſe things in action, which ſhe 
hath, without the aſſent or agreement of the huſband. Mich, 
8 Jac. B. Graunt's caſe, per Curiam.] 5 = 

{ 11. Rot. Parliamenti, 18 Ed. 3. Numero 12. the commons 
frayed, that where a conſtitution 1as made by the prelates to take 
tithes of all manner of wood, which was a thing never uſed, and 
that niefs and femes might make teſtament, which is againſt reaſon, 
that he would pleaſe, by himſelf and by his good council, to or- 
dain remedy, and that his people might remain in the ſame 
_ as they had uſed to be in the time of all his progenitors, 

- 
* . The king will that what is law and reaſon ſhould be 
ne. | 

8 One who had made his will and became ill, (and as it ſeems) 
had 4% his ſpeech, the ſame will was delivered into his hands, and 
it was ſaid to him that he ſhould deliver it to the wicar, if it ſhould be 
bis laſt will, otherwiſe he ſhould retain it, and he delivered it to the 
vicar, and this was held a good will, Thel. Dig. G. lib. 1. cap. 7. 
. 8. cites 44 Aſſ. 36. 

13. A. ſeiſed of land is diſſeiſed and deviſes the ſame ; the deviſe 
is void by the word (having) in the ſtatute. 38 H. 8. Arg. And. 
349. Mich. 29 & 30. in caſe of Butler v. Baker. 

14. Feeffor of land to uſes of his laſt will has the fee and may 
make his will thereof, as if no ſuch feoffment had been made. 
And. 246. pl. 259. Mich. 31 & 32 Eliz. Betty v. Trevillian. 

15. Lands holden in knight's ſervice are, given to J. S. in tail, 
ſcil. to the heirs male of his body remainder to his right heirs. J. S. 
deviſed theſe lands and after dies without iſſue male, the ſame is 
good for two parts; yet during his life he had not any eſtate in 
poſſeſſion. Per Egerton Arg. 3 Le. 276. Mich. 33 & 34 Eliz. 

16. The king gave lands to A. in fee to hold by 23 ſer- 


vice during his life, and after to hold in ſocage; A. may deviſe the 


whole for all the time, when the deviſe took fect he was tenant in 
ſocage. Arg. 3 Le. 276. Mich. 33 & 34 Eliz. 

17. Adminiſtrator cannot deviſe the goods he has, as admi- 
niſtrator, nor will they go to his executor ; but on his death bed he 
may give them by word of mouth, though not by will. Wentw, af 
Executors 18, 

18. One who has an tate for years by leaſe, wardſhip, er extent, 
&c. in right of his wife, or has the next aucidance of a church in 


her right, cannot by will give or bequeath any of theſe, but not- 
withſtanding 


<4 
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withſtanding they will remain unto his wite on his death, Wentw, 


of Executors 18, 19. ; 5 
Ig. A man out in a perſonal action, or a perſon attainted of 


felony or treaſon cannot deviſe any chattels real or perſonal, Noy's 
Comp. La. 99. | 


20. An infant of the age of eighteen may make a teſtament, 7. it was 
and conſtitute executors for his goods and chattels, Co. Litt. — h 
89. b. within age 
com't dewiſe bis land, unleſs the cuſtom 5 extends expreſily, that he may deviſe within age, Br. Deviſe, 
pl. 47- cites 37 H. 6. 5. and 11 Hf. 4. accordingly. i 

An infart of 14 years of ave may make a will, and thereby make executor of his goods. Noy 3 
Comp. La. 99.—2 Med. 315. Trin. 30 Car. 2. B. R. in cafe of Smallwood v. Brickhouſe it was 
ſaid per cur. that the {piritual court ſometimes allows wills made by perſons of 14 years of age, 
and the common law has appointed no time, but it wholly depends on the ſpiritual law; and if 
they adjudge a perſon cepable, this court will not intermeddle, it being a matter within their juriſ- 
diction. 2 Show. 204. Trin. 34 Car. 2, Smallwood v. Berthouſe S. C. held accordingly, and 
that an appeal lay to the 1 and that whatſoever our law books ſay concerning it, tis only 
as directed by their law.S—2 jo. 210. Litchfield (Chancellor's caſe) S. C. and if the inferior 
court gives ſentence contrary to the ſpiritual lav, the party bas remedy by appeal. Gilb, Equ. 
Rep. 74- Hill. 2 Ann. Hyde v. Hyde, ſays that in this caſe no diſpute was made but that a male 
infant of 34 years of age, and a female of 12, might make a will of a perſonal eſtate; and Mr. 
Gilbert ſaid it was ſo agreed by Lord K. Wright, ia cafe of Sharp v. Sharp, wherei, they followed 
the rule of the Civil law of Juſtinian for their conſent to marriages at ſuch ages. 


21. Head of a college cannot deviſe land to his own college, be- 
cauſe when the deviſe ſhould take effect, the college is without g 
head, ſo an imperfect body and not eapable. 4 Le. 223. pl. 357. 
in time of Q. Eliz, B. R. Corpus Chriſti College's caſe. 
22. Sanz memoriz for making of a will is not always where Noy, ter, 


; 8 . © S © off 
the party can ſay y-a or no, or has life in him, nor when he can in 3 P. ges 


ſome things anſwer with ſenſe, But he ought to haye judgment to not appear. 
diſcern and to be of perfect memory, otherwiſe his will is void. Re- _ 
- * „ ſuch de 
e per the judges, Mo. 760. pl. 1051, Paſch. 3 Jac. Combes's d 
Caic, | are not void 
in 1avy, yet ſo much thereof as was drawn from him by practice and circumdentian ought to be madg 
void in equity (efhectally where they are made to the benetit of ſtrangers). Chan, Rep. 24+ 3 Car. 


© - 


in cale of Herbert v. Lownds. 


23. Executor cannot deviſe the goods which he has as executar ; — he has 
per Williams J. Arg. 3 Buls, 7 Hill, 12 Jac. — 
his own, or to his own uſe, but he may make a continuation of the execuicrſtip, and his executor ſhall 
have them as executor to the firſt teſtator. Ventw. Off. Executor 17, 18. cites it as reſolyeg. Hill. 
30 Eliz.— Went w. Off. Executor 86, S. P. 


24. A. bargains and ſells land to B. ben condition by indenture Oro. J. 175 
inrolled, that upon payment of Zool. at the end of three years it bl. 9. Hi 
ſhould be void, and that in the interim the bargainee ſhould not h SS 
meddle with the profits of the land; the bargainor occupies and Pawſely v. 
makes a leaſe for hve years and at the day doth not pay the money; Blackman 
B. doth not enter but (A..occupying it) he deviſed the land, and — 
adjudged a good deviſe. But if he had been diſſeiſed the deviſe Bridgm. 12, 
had been * void, Arg. per Cur. Cro. C. 304. cites Hill 18 Jac, Powelley 


Rot, 1230. P owlley V. Ber tram. — 


and after ſeveral arguments, adjudged. Bridgm. 201. S. C. adjudged. 


* 
25. Tenant in tail of an equity of redemption may deviſe it for the (441 
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payment of his debts; fic dictum fuit. Vern. 41. pl. 39. Paſch. 


1682. in caſe of Turner v. Gwynn. 
Forinc:fe 25. Tenants in commen may no doubt deviſe, though jorntenants 
of — cannot; per Sir Joſeph Jekyll Arg. agreed, 3 Ch. R. 175. Trin. 
natits a a 
will fur. 7 Ann. 5 - : | 
vive, but by act in his life he may diſpoſe of his part, and the ag may diſpoſe of bis moiety by 
Nis will, though ii be -a/f 2n 691k: or Ox, Which can t be divided. Wentw. Off. of Executor 18. 
But parceners may if ſeiſed of tenements deviieable. Litt. S. 287. Co. Lit. 155. b. ſays the 
reaſon is evident; becauſe there is no turvivor between parcencis, but the part of the one is de- 
Icendible, and conſequently may be des iſed. ; 


Wentw. 27. Excommunicated perſon cannot make a will, or if he does it 
Ott. ExeU- cannot be proved. Arg. ꝙ Mod. 114. Mich. 11 Geo. 1. in Canc, 
tor 16. ſays = . 

Milford v. Croom & al. 


it may be 
ſome doubt, but ſeems to incline that he may. 


= A will i; (A. 2) What 15 a * Will; and though it be made 


— xIq in the Form of a Deed. 

a declaration . 4 

7 the mnd I. A by indenture reciting a feoftment to H. and others, &c. 
either by and that it was to the intent that his feoffees ſhould per- 


3 in form his will as followeth in effect; viz. My wil! is, that my ſaid 


diſpoſiug an feoffees ſhall ſtand ſeiſed to the uſes, that the ſaid H. ſhall receive 
cate, rd of the ſaid lands 1001. which he had lent to the ſaid A. and alſo to 
of $** ſtand ſeiſed to pay all his debts upon bills ſigned with his hand, and 


[ 


ath'of the after the debts paid, that the feoftees ſhall make eſtate of the ſaid 
Zee and lands to him the ſaid A. and J. his wife, and to the heirs of their 


this is called . n — 7 uk «7» i 
A ill. bodies, &c. with divers remainders over. This is not a laſt will; 


Out op but an intent. 4 Le. 166. pl. 270. in the time of Q. Eliz, Ld. 
TIN. 1 . * 
XN „ Aucdley's caſe. | 
B. R. Lea v. Libb. 

D. 166. pl. 8. Hill. 1 Eliz. S. C. and reports it to have been concluded thus, viz. In witneſs, Sc. 
fo thi; i, &e. yet held no will. It cannot be a laſt wiil, hecauſe an eſtate was to be executed 
in the life of the teſtator. D. 166. pl. 9. S. C.—4 Le. 210. pl. 341. 28 Eliz. in Canc. S. C. in to- 
tidem verbis. 2 Le. 159. pl. 194. 21 Eliz. in Canc. S. C. in totidem verbis. Jenk. 217. 

J. 62. S. C. the feoffment was made, and the feoffor died before the ſtat. 27 H. S. of uſes; and re- 
Totved accordingly by all the judges of England. Jenkins ſays that if a fine, feoffment, or recovery 
be originally to the uſe of a will, and afterwards the owner of the land declares by indenture that a 
ſtranger ſha!l have the land without a conſideration; or that any of his blood ſhall have it; this 
Tadenure amounts to a will, and is revocable; in the principal caſe, there is only an intent; and 
perhaps his debts are fo great, that no eſtate ſhall ever be made; for it is limited after the payment 
of his debts ; and in the principal caſe, although the uſe originally be to the uſe of the will of A. 
and ſo the fee of the ule is in A. yet the ſaid indenture before the ſtatute of uſes, declaring, that 
the feoffee ſhall convey it to him and his wife in tail; he thereby declares the intent of the uſe 
Aoreſaid to be, that the feoffee ſhall have the uſe in fee to the intent aforeſaid. * 


2. A r left with a will and written after it; though 
it is no will, pet it amounts to a declaration of the intention, and 
ſo decreed. Chan. Rep. 265. 19 Car, 2, Hawtre v. Trollop. - 


3. On a queſtion, whether a will or no will? the plaintiff pro- 
- duced a deed indented made between two parties, the man and his 


[45] 22 che, father. did gre to give the ſon fo much, and the ſon 


» 


or 
i 
5 


Devile. 45 
did agree to pay ſuch and ſuch debts and ſums of money; and there 
were ſome particular expreſſions refembling the form of a will; as, 
that he was fick of body, and did give all his goods and chattles, 
&c. But the writing was both ſealed and delivered as a deed; and 
they gave evidence, that he intended it for his laſt will, which the 
court ſaid, was a good proof of his will. Mod. 117. pl. 17. Paſch. 
26 Car. 2. B. R. Green v. Proude. 
4. Directions were given for a conveyance and feoffers named, but Fin. Rep. 


blanks left for their names, in order to charge lands with younger ro 


children's portions, in purſuance of a power by decree, or will, te prepared 
charge the ſame. Deeds drawn and ingroſſed were found a will notes in 


and the money decreed, though the perſon died before any thing — 
was executed, and chough the power was not exactly purſued, and —— 


though no writing mentioned the conveyance to be a will. Chan, ſhould be 
the effect 


Caſes 265. Mich. $7 Car. 2. Smith v. Afhton. ED 


will, and which were (as he called them) inſtructions for counſel to draw up his laft will iu form. 
Upon a trial directed out of Chancery, a verdict was found for the will, and decreed it a good ex- 
ecution of the power, and that the notes were a clear demonſtration of his intention. Keb. 
551. pl. 60, Mich. 27 Car. 2. in Cauc. S. C. it was ſaid Lord K. Finch held that power to convey 
by deed or will under hand or ſeal was well executed by a will ſubſcribed by the name of the de- 
viſor, though never ſealed, there being a full intent of the deviſor appearing, and decreed accord- 
1ngly. 3 Salk. 277. pl. 6. S. C. and mentions it as a will. 

A will, though not ſigned by the teſtator, is good in equity to charge the heir at law in the realty, 
as well as the executor in the perſonalty. Arg. S Mod. 13. 


5. A writing purporting an indenture, but declared by the party Chan. Caſes 
to be his laſt will, and by which he gave ſeveral 1 and made 245: M. 
in . yo 


two executors, was decreed to be a good will. Fin. R. 195. 27 tham S. C. 


Car, 2. Hickſon v. Witham & al. the counſel 
againſt the 


will gave up the point as to its not being à will, and the lord keeper agreed that it was a Will. 


Freem. Rep. 305. pl. 374. S. C. in Canc. but S. P. as to its being a will or not, does not appear. 


6. If a man writes the ſame will over in another paper, and de- 
clares that to be his will, that is not aliud teſtamentum, but it is 
idem teftamentum ; for the teſtamentum is the thing contained, 
and not the paper ; it is juſt as if a man makes a duplicate of his 
will, ſill it is but one will, per Pemberton ſerjeant ; Arg. Show. 
550. Mich, 4 Jac. 2. B. R. in caſe of Hitchins v. Baſſet. . 
7. After a teſtator's death one ſheet was ou in one hauſe, and a Show. 174, 
ſecond ſheet in another houſe, yet adjudged a good will; cited b 1 8 ans 
Dolben J. as the Earl of Eilex's caſe. Cumb. 174. Mich, 1 W. 5, * 


& M. in B. R. J. as ad- 
5 judged. 


(A. 3) Deed and Will referring to each other. 
Conſtrued how. 


I. Eſtator executed a deed, in which ſcueral anmuities were ex- 
F pPreſſed. Afterwards by his will he 4evyjed ſueb rents as are 
mentioned in ſuch deed, —_ to it) according to the — 
| 2 . 


Gy 
++ 
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of his ſaid deed 1 his younger children. It was held, that this 13 2 
good deviſe in writing of the annuities; for it refers to the deed 
whatever it is, as if it were ſpecially limited in the will, and is a 
4 deviſe to them of the ſeveral annuities. Cro. J. 145. pl. 4. 

ill. 4 Jac. B. R. Molineux v. Molineux. 

2. A. made a deed of feoffiment without livery to divers uſes, and 
afterwards by will deviſed the land to ſuch perſons, and in ſuch man- 
ner as he had appointed by his deed of feeffment. It was held to 
be a good deviſe; cited per Tanheld, Cro. J. 145. Hill. 4 Jac. to 
have been adjudged in the court of wards, in Fairtax's caſe. 

3. On iflue out of the chancery, to try whether the plaintiff 
were intitled by two writings, or any other purporting a will of 
J. S. and the evidence was of a feoffment to the uſe of * perſon as 
J. S. Pall name, and appoint by his laſt will, in which cafe the de- 
viſees are in the feoffment, and not by the wild; but per Cur. that 
is only fictione juris, but they are not in without the will, and 
therefore that is the principal part of the title; and ſuch proof 
good enough, and purſuant to the iſſue, and verdict for the plaintiff 
accordingly. Keb. 570, 571. pl. 24. Mich. 15 Car. 2. B. R. 
Bartlet v. Ramſden. | 

4. A. having power to charge lands with 15001. ſent notes to 
counſel to draw a conveyance for the charging land with the 15001. 
but without naming to whom or any feoffees, and dies before any 
thing more is done; theſe notes in writing were decreed to charge 
the eſtate, and made as part of the laſt will of A. though no writ- 
ing mentioned it to be fo. 1 Chan. Caſes, 265. Mich. 27 Car. 2. 
Smith v. Aſhton. 

5. A. deviſed 3ocol. to all the natural children B. his fon, by 

S. and directed the executors to pay it as A. by deed ſhould appoint, 

here were ſume children born before the will made, and ſome 
after the will; and before the declaration by deed. Then A. by 
deed appointed the 30001. 7» all the children of B. by J. S. It was 
inſiſted that this depended now upon the deed, and therefore muſt 
refer to the children born at the time of the execution of the deed, 
But Ld. C. Parker held, that the deed referring to the will is, as to 
this purpoſe to be taken as part thereof. Wms's Rep. 529, 530. 
Hill. 1718. Metham v. Duke of Devon. 


(B) Deviſe at the Common Law. 
What Eſtate might be deviſed at the Common Law, 


[ 1. AN eſtate in fee could not be deviſed by the common law, 

becauſe it was preſumed, that he did that in extremis 
that he would not do in his health, that it proceeded from the diſ- 
temper of his mind, by the anguiſh of his diſeaſe, or by ſiniſter 


Device, 46 


to which he is now more ſubje& than he was in his Wild's caſe. 


rſuaſi 
i Ith wy An is 
ealth.] there ſaid, 


that if any ſuch gift made in time of malady ſhall be good and firm in law, the confeut and cun- 
firmation of the next heir was requiſite to it. p 


[ 2. With this agrees the /aw of Scotland. Skeen regiam ma- 
jeſtatem. 44. 7, 8. | 

3. He that was poſſeſſed of an ate for years, might have de- 
viſed it at the common law. 50 All. 1. admitted, ] 

4. If a man infeoffs others to the uſe of him and his heirs, or ge- 
nerally without expreſſing any uſe he may make a will after, and al- 
ter the uſe. Br. Feoffment al' Uſes, pl. 36. cites 5 E. 4. 8. | 

5. But where a ſtranger has intereſt by the uſe, or if it be to the 


intent to retake an eſtate tail, there he cannot change the uſe after, 


Ibid, 
0 


(C) What Thing might have been Deviſed [at [ 47 ] 


Common Law.] Fol. 600 


{ I. AN eflate for years might have been deviſed at common * 
law. 50 Ail. 1. admitted [that it might be] by him 
that was poſſeſſed thereof. 

{ 2. A guardian by knight's ſervice might have deviſed the ward Fitzh. Gar- 
of the body and land. 26 E. 3. 65. admitted of a guardian in ſocage, _—_ 159e 
where it is held, that it is grantable over.] * 

3. The king cannot give any thing by his teſtament but that 
which he has in paſſeſſion; nor can he deviſe his land by his teſta- 
—_ per Forteſcue, clearly. Br. Prerogative, pl. 5. cites 35 

. 6. 25. 


Buy the common law, no teſtament or laſt will could be made Co. Litt. 


of land. 2 Inſt. 7. 11 f. b. S. p. 
and that by 


the common law no lands or tenements ought to be transferred from one to another but by ſolemn 
livery of ſeiſin, matter of record, or ſufficient writing; but (as Littleton, ſ. 167. ſays) by certain 
private cuſtoms in boroughs they were deviſable. a 


(D) Where it ſhall be void for the Uncertainty. 
L I. FF a man deviſes to 20 of the pooreſt of his kindred, this is A deviſe of 


, l : : the profits 
void for the uncertainty which the court ſhall adjudge Hen 


pooreſt, Webb's caſe adjudged cited, Mich. 5 Jac. B. R. per for years to 


Brock. ] 20 of the 
| - pooreſt of 


his Kindred, being his brothers and ſiſters children, was admitted good as a truſt and confidence 
for them, though by reaſon of other words in the will appointing overſeers of the will, the 20 poor 
kindred had no power to make a leaſe of the term, but that was veſted in the overſeers. Mo. 
753+ pl. 1040. Griffith v. Smith. | 


2. It was found by inqueſt of office before the mayor of Lon- 
don, that R. Jurdein was ſeiſed of certain land in London, and 
deviſed by his teſtament to A. for life, ſo that he become a chaplain to 

| E 3 


chaunt 


47 


S C. cited 
2 Sid. 151. 


* Pl. C. 
£24. 2. in 
principio. 
S. P. by 
Anderſon. 
Hill 20 
Elz. 
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This. ſays 


Morgan, 
which was 
entered 
Paſch. 3 
Car. C. B. 
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chaunt for his life in the church of S. in L. for the fouls, &c. ſo that 
after his deceaſe the tenements ſhall remain to two of the beſt of the 


fraternity of the white-tawers of London for ever, to find a chaplain 


to chaunt in the form aforeſaid, per Perſey the remainder is void to 
the two of the white-tawers; for it is uncertain ; which Candiſh 
agreed, Br. Deviſe, pl. 21. cites. 49 Aſſ. 8. | 

3. Termor of a houſe bequeaths his houſe to B. without expreſſing 
hoto long he ſhould have it. B. ſhall have the whole number of 
years. For B. cannot have eſtate in the houſe at will, nor for 
term of life, nor of any years, or one year. D. 307. b. pl. 69. 
Hill. 14 Eliz. Anon. | 

4. If a man deviſes his land fer ſe many years as his executors 
ſhall name, it ſeemeth this deviſe is not good; but, if it be for ſo 
many years as A. B. ſhall name, and he names a certain number of 
years in the teſtator's life-time this is a good deviſe. Swinb. 183. 
cites Pl. Com. 524. Anon. ud 

5. Anderſon ſaid, that if one deviſe land to J. S. in fee, and after 
by the ſame will deviſe that land to J. D. for life, both parts of the 
will ſhall ſtand and in conſtruction of law, the deviſe to J. D. ſhall 
be firſt. Cro. E. 9. pl. 2. Mich. 24 & 25 Eliz. C. B. Anon. 

6. Ss if a deviſe be te J. S. in fee, and afterwards in ſame 


will, the land be deviſed 26 J. D. in fee, they are joint-tenants. 


And Mead ſaid, that caſe had been often moved, and always 
ruled; that the deviſe is good to them both, and they fhall take as 
tenants in common, or at leaſt as joint-tenants. Ibid. 

7. And Anderſon ſaid, and it was agreed by the whole court, 
that if a termor deviſeth to J. S. ſo much of his term as fhall be 
arrear at the time of his death, this is a good deviſe for ſo much of 
the term as remaineth at his death. Cro. E. . pl. 2. Mich. 24 
& 25 Eliz. C. B. Anon. | 

8. A. deviſed lands to his wife for life, and afterwards to the 
uſe reforum heredum ſecundum antiguam evidentiam, without 
ſaying whoſe heirs, nothing paſſes by this will for the uncertainty. 
Per Coke Ch. J. 2 Bulſt. 180. cites it as adjudged 30, 31 Eliz. 
in caſe of Morris v. Maule. | 7 | 

9. A. deviſed Blackacre for erecting a ſchool, but names no de- 
viſee, ſo that the deviſe being too general is void; then he deviſed 
Gr, Acre to B. in fee, and all his other lands to C. in fee. C. ſhall 
take Blackacre, though it was not the meaning of A. Arg. Le. 
251. pl. 339. Trin. 32 Eſiz. B. R. cites it as held in the caſe of 
Bennet v. French. 

10. Sir R. F. deviſed his manor of E. to his executors in truſt, 
that they ſball be ſeiſed of 100 marks, part of this manor, to the ue 
of A. and of another part of the value of 20 marks to the uſe of B. 
and of another part of the value of 201. ta the uſe of C. and 
that a diviſion ball be made by his executors, and that all the manor 


Hall be valued at 1001. and no more. It was adjudged that this 


was Certain enough, and the ceſty que uſes ſhall be tenants in 
common immediately without diviſion. D. 280. b. Marg. pl. 17. 
cites Paſch. 36 Eliz. B. R. Gibbon v. Warner. | 


Rot. 1339. this caſe was put by Richardſon, and agrecd for law; but ſys it is to be _— 


Deviſe. 
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that the value of the miner <vas reprofſed in the will; and this, he ſaid, was the reaſon of the » 


zudgment. 


A man ſeiſed »f 100. acres of land deviſd fo much of it as 1s of the value of 204. a 


year, this is good. Arg. Litt. Rep. 217. 218, Mich. 4 Car. C. B. in cafe of Thomas v. Kenn, 


cites Hill. 37 [Eliz.] C. B. Morris v. Lucy. 


11. A deviſe was of two acres of land out of four acres which 
lay together; this is a good deviſe, and deviſee ſhall have election. 
D. 280. b. Marg. pl. 17. cites 40 Eliz. Marſhall's caſe. 

12. A. ſeiſed of lands deviſed them to his wife for life, and that 
2 her death, the ſane ſhall remain to my iſſue ; and at the ſame time 
he had two ſons, R. and G. and two daughters, E. and F. Adjudged 
this deviſe of the remainder to his iflue, was uncertain what itſue he 
intended, he having divers iflues, and it ſhall not extend to all his 
iſſues, for a will ſhall be conſtrued according to the intent of the deviſor; 


S. C. cited 
Vent. 229. 
by Hale 
Ch. J. who 
ſaid, that 
this was a 
little too 
rank; for 
iTue is no- 


where a certain intent may be collected, hut where it is uncertain . 

—S. 4 5 — » men collec- 
it is void. Cro. E. 742. Hill. 42 Eliz. B. R. Taylor. v. Sayer. un 
Raym. 83. S. C. cited by Bridgman Ch. J. Mich. 15 Car. B. R. and ſaid that it is not law —— 


Gilb. Equ. Rep. 27, 28. Paſch. 1 Geo. 2. B. R. the S. C. cited by Raym. Ch. J. in delivering the 
opinion of the court, who ſaid that this had been denied to be law, and adjudged ſo lately in 
C. B. 


13. A man having a brother and à daughter, deviſes his land to 
his right heirs of his name and poſterity. Adjudged a void deviſe, 
and it works by deſcent. Mo, 860, 861. pl. 1181. Hill. 11 Jac 
C. B. Cownden v. Clarke. 

14. Where the huſband deviſed lands to his wife for life, and 
_ her death to the heirs males of any of his ſons, or next of kin; 

oll Ch. J. faid, that the intention of the teſtator here is cœca & 

| ficca, and ſenſeleſs, and cannot be known, and we ought not to frame 
a ſenſe upon the words of a will, where we cannot find the teſtator's 
meaning. Jerman J. held the deviſe was not void, but that the 
words are to be interpreted as they ſtand with law, and as the 
words will bear. Nicholas J. prima facie that the deviſe is void, 
but yet it is queſtionable. Aſk. J. to the ſame intent. Roll Ch. 
J. faid, that there is too much way uſually given to ambiguous 
deviſes, Sed adjornatur to be argued again. Sty. 240. Mich, 
i650. Beal. v. Wyman. 

15. If a man deviſes all his lands to one of his couſin Nicholas 
Amburſt's daughters, that ſhall marry a Norton within fifteen years 
and dies, and Nicholas Amherſt having three daughters, one of 
them marries a Norton within the fifteen years; this is a good 
deviſe to her, notwithſtanding the uncertainty, and the law ſupplies 
the words who ſhall firſt marry, &c. Raym. 82. Adjudged. Mich. 
15 Car. 2. between Bate v. Amherſt. 

16. If a man deviſe 10 J. to his ſervant, if he has 8 ſervants 
none ſhall take for the uncertatnty; per Vaughan Ch. J. Vaugh. | 
185. Trin. 16. Mich. 20 Car. 2. in caſe of Bedell v. Conſtable. _ 

17. A deviſe made to no perſon, but the thing being only deviſed 
is void at law. 2 Ch. caſes 31. Trin. 32 Car. 2. in caſe of Perne 
v. Oldfield. | 

18. A. ſeiſed of the reverſion of two meſſuages in fee, after the 
death of B. had iſſue two ſons, C. the elder and D. the younger, 
and alſo four daughters, L. M. N. and O. deyiicd his two meſſu- 

| E 4 ages 


[ 49 ] 


a * SS a 
—— ns ds — 


Deviſe. 
ages to D. and he te have 3ol. a year for his maintenance for ten 
years after the death of his grandfather, and the reſidue f the profits 
to be applied for raiſing portions for his daughters; and if D. die, 
then he gives the effate which D. had to L. M. N. and O. ſhare and 
fare alite; and adds, if all my ſens and daughters die without iſſue, then 
he deviies it to his /ifter and her heirs, Sc. A. dies. The grand- 
father dies. D. enters and dies without iſſue. The four daughters 
enter and are ſciſed. O. tates huſband and has iſſue and dies, and 
the queſtion was, whether the huſband of O. ſhould be tenant by 


the curteſy, Herbert Ch. J. ſaid they would favour wills in their 


| that the intention may net be collefted they ought to fall for their un- 


*[ 50] 
MS. Rep. 
Trin. 10 
Ann. C. B. 
Ungly v. 
Peale —— 
1c Mod. 
103. Mich. 
11 Ann, 
B. R. the 
S. C. The 
Will was 
held good 
and certain 
enough by 
all the 
court. Four 
being in 
the caſe of 
brothers, 


the , 


late was a 
gd tot ce 
ehe 

of the word 
ſuccefhve, 
viz. thut 
the eldeſt 
mould after 
his mar- 
riage enjoy 
« nelt for 


expoſition, as far as they could, but tvhere wills are ſo uncertain 


certainty, And he ſaid, that here the teſtator might have ſeveral 
intents, for he might intend that the daughters {hould have but 
for life, and then, that the ſons ſhould have it, and upon their death 
without iſſue, that the daughters ſhould have it. Or he might 
intend, that the ſons might have an eſtate tail after an eſtate tail 
in the daughters. Or that after the death of the daughters it 
ſhould deſcend to the ſons in fee, and if they die without iflue, to 


the iſſue of the daughters; and if his ſons and daughters die 


without iſſue, that he might limit a tee after to his ſiſter, though 
there was a fee before, he might ſo intend. And therefore he ſaid 
it was quite uncertain what he intended, and therefore this claute 
is void for the uncertainty, and that there was no eſtate tail in the 
daughters, and conſcquently no tenancy by the curteſy. And fo 
it was adjudged, per tot. Cur. Skin. 266. pl. 3. Hill. 2 & 3 Jac. 
2. B. R. Price v. Warren. 

19. Ejectment and ſpecial verdict, A man poſſeſſed of a long 


term for years in lands, deviſes them by his will 79 Sir St. Andrew 


St. Fehr, and his two brothers fucceſſroely ; provided that neither of 


them ſhall take till after they are married. Rowland the third 
brother dies, Sir St. Andrew dies, the ſecond brother is leſſor of the 
lainti ff. | 

. The queſtion upon this ſpecial verdict was, whether this was 
a good deviſe to Sir St. Andrew St. John and his brothers, 

It was objected, that this was a void deviſe, for the uncertainty, 
whe ſhould take firſt by reaſon of the word ſucceſſtvely, and Hob. 313. 
was cited, the caſe of WiNDSMORE v. HoBARD, and this caſe was 
relied upon; that was a leaſe granted by my lord Sherton (by 
deed made between him and one Thomas Hobert) of tenements 
to the ſaid "Thomas Hobert, habend' to the ſaid Ihomas and to 
Nicholas Hobert, John Hobert, and Henry Hobert, ſons of the 
ſaid Thomas pro termino vitæ eorum, & alterius eorum ſucceſſive 
diutius * yiventium. Thomas and Henry died. The firſt queſtion 
tnere, was, whether they could take jointly, and the epinion of 
the court was, that they could not take jointly, becauſe Thomas 
Hobert was only party to the deed, and the reſt were not named, 
but by the habendum, fo that they could not take a joint intereſt. 
Then it was a queſtion, whether they could take by way of 
remainder and it was held they could not take in ſucceſhon for the 
uncertainty, who ſhould begin, and who ſhould follow; and by 
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way of remainder it cannot be joint, becauſe of the word ſucceſſive. 
But it was anſwered now by the court, that if the opinion of the 
judges had been grounded upon the word ſucceſſive, that though a 
joint intereſt were given by the former words, they could not take 
jointly by reaſon of the word ſucceſſive, they muſt have been all 
named in the premiſſes of the deed, yet it ſeemed to the court 
now, that notwithſtanding this word ſucceſſive they muſt have 
taken jointly. If a man leaſe to three for term of lite, or for years, 
habend” ſucceſſive, yet they ſhall hold in jointure, and the word 
ſucceſſive is void. Br. tit. Leaſes 54. Though my lord Hobart re- 
ports, that the ground of the reſolution of the court was upon the 
word ſucceſſive, which of them ſhould take firſt, yet in 3 Cro. 57, 
58, where the ſame caſe is reported, there 1s no notice at all taken of 
the uncertainty of the word ſucceſſive. It is there held, that they 
could not take jointly; for the ſons ſhould not take in poſſeſſion, 
becauſe they are Tot named in the premiſſes of the deed, nor 
ſhould they by way of remainder, for the intent was to give them 
the land in poſſeſſion. | | 

In the next place, the caſe of GREENWOOD v. I YLER was 
cited; now there was a writ of error brought upon that judgment, 
and on the debate on the writ of error there were endeavours to 
diſtinguiſh this caſe of Greenwood v. Tyler from that of Winps- 
MORE v. HoBARD, but that difference was but very flight, and 
therefore the judges adviſed that the defendant to compound with 
the plaintiff, and ſo there was no judgment; but it will be very 
hard to make a difference. A leaſe to three men, habend' ſuc- 
ceſſive is void, becauſe of the uncertainty, who ſhall take firſt, as 
1 Le. [117. pl.] 446. ScovkL AND CAVELL's caſe. And there 
are ſeveral other cafes upon ſuch limitations, where they are held 
to be void for the uncertainty who ſhall take firſt, 2 

But in this caſe it was reſolved per tot. Cur. That the plaintiff 
ſhould have his judgment, becauſe the deviſe is not void for the 
uncertainty. This caſe differs from the caſe of WIN DSM)oRE v. 
HoBarT, 1ſt. In this will the teſtator names Sir St. Andrew St. 
John firſt, and it appears that he was the eldeſt ſon. The deviſe is to 
him and his brothers ſucceſſively, Sir St. John was to take firſt, 
for he was particularly named, and the word (ſueceſſively) implies, 
that the eſtate was to go to the next brother after him. It is plain 
the teſtator had reſpect to the ſeniority of the brothers, and 
therefore named Sir St. John firſt. In the cale in Hobart, though 
the leaſe was to the father and his three ſons, yet it does not appear 
whether the eldeſt fon was named firſt, Secondly, if the intention 
of the teſtator can be found, that ought to prevail; now the intent 
here is plain, by naming the eldeſt {on firſt, that he had regard to 
ſeniority; it is no more than that the eldeſt ſon ſhould have it for 
life, and that his two brothers ſhould take after him; it is plain 
evidence of the intention, though in a deed or leaſe it muſt be in 
more legal words than in a will; yet the law in ſuch caſe will not 
make the will void. Thirdly, if the word (ſucceſſively) be ſo 
imperfect that it cannot be learned who ſhould take firſt; yet 
rather than that the will ſhould be void (ſucceſſively) ſhall be 
rejected, as being a word of an imperfect ſignification, — the 
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uncertain- brothers ſhall take jointly, had that come to be the queſtion, and 
2. we could have learned the intention of the teſtator; when there are 
the deviſe ſufficient words without that word to give them a joint intereſt, 
deen n g. that word ſhall be rejected, the intention being ſufficiently certain 
ter uy before, and nobody can here ſay, but that Sir St. John and his 
ſucceflive. brothers had a joint eſtate given them before this word came, and 
ly, it would fo the plaintiff has a good title this way, and nothing appears to 
eee e ſever the jointure. ; 
for the un. Here it is ſufficiently expreſſed by naming the elder brother firſt, 
cenainty. to ſhew that the eſtate was to go according to ſeniority, and fo 
= —_ the ſecond brother has a good title for life and the plaintiff muſt 
have his judgment; judgment for the plaintiff per tot. cur. MS. 
Rep. Trin. ro Ann. C. B. Ungly v. Peal. 
Such deviſe 20, It has been faid, that 15 an eſtate has been given to a man 
— and his iſſue, it is void for the uncertainty, becauſe not appearing 
uncertain. Whether male or female; but it has been held and determined 
ty. Cro. E. ſince not to be law, and that it is well enough in a deviſe; per 
74+ T2919 Curiam. Gilb. Equ. Rep. 28. Paſch. 1 Geo. B. R. in caſe of Shaw 
e. v. Weigh. 
Wm's Rep. 21. A deviſe to the heir male 4 E. L. lauuſully begotten; and for 
229. * want of ſuch heir to his own right heirs; there held good, although 
1773: „c not to the heirs of the body; thoſe words of — wanting; 
yet the deſcription ſupplied and made good by other words tanta- 
mount. 2 Vern. 735. Hill. 1716. cites it as adjudged in the caſe of 
Long v. Beaumont. 

22. Bill for a legacy, teſtator deviſes 550 (omitting pounds) to 
his daughter Mary (the now plaintift) and he alſo — 5504. to 
his daughter Barbary, &c. The defendant inſiſts that the deviſe of 
550 to the plaintiff 15 void for uncertainty, not ſaying 550 what. 

Cowper C. the ſubſequent deviſe to the other daughter makes 
this extremely clear that the teſtator meant 5501. and it is as cer- 
tain and good, as if the word (pounds) had been expreſſed. Mich. 
3 Geo. in Canc. Freeman v. Freeman. 

223. A. and ſeveral others of the town of S. ſubſcribed to a 
charity ſchool for boys and girls there during their pleaſure. A. 
being pleaſed with ſeing the charity-children, declared that he 
would leave them ſomething at his death. AH. gave 500 l. to the 
charity-ſchool in S. and there was alſo a free-ſchool in S. Lord Ch. 
Parker ſaid that though the free-ſchool be a chtrity-ſchool yet the 

_ Charity-ſchool for boys and girls went more commonly by that 
name, and as A. was fond of and declared that he would leave the 
latter a legacy, decreed it for that ſchool. Mich. 1720. Wm's 
Rep. 674. Att. General v. Hudſon. 

24. A. bequeathed to B. and C. her grandchildren ſome of her 
be/? linnen. The maſter of the rolls held this void for uncertainty, 
and that it it had been /e beſt of my linnen it had been uncertain, 
though leſs fo than the other; but he by his decretal order recom- 
mended it to the reſiduary legatee to give them ſome off the teſ- 
tatrix's beſt linnen, and faid that the court in like caſes had ſome- 
times made ſuch recommendation. At the Rolls 2 Wm's Rep. 
287. Mich, 1726, Peck v. Halley, | 
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(E.) Deviſe [5y] the Cuſtom. Of what Thing. Seetit. Cuſ- 
OP 
(M. 
'1.T F a rent be granted out of land deviſable by cuſtom, the Fizh. 
( I rent may be deviſed within the cuſtom, for this is of the —_ 
ſame nature with the land. 22 Aſſ. Fu 4 Perkins S. 26. cites 8. 
. 


135. Contra, D. 26 H. 8. 1. Quære, 4. Ma. 140. 38. C. and 8. 
r 


pe 
Thorpe.— Br. Cuſtoms, pl. 34. cites S. C. — Br. Rents, pl. 13. cites S. C. —Litt. S. 585. S. P. 
admitted Mod. 97. Arg. Cites Liit. S. 535, but ſays the autborities claſh in this point. 


2. Note, that in London, a man may devife by teſtament to a Br. deviſe, 
common perſon, though the teſtament be not inrolled. But if he de- 1 cg 
viſes in mortmain, hg ought to be a citizen and freeman reſiant, and yer Brian. 
the 2 ought to be inrolled at the next huſtings, and by 38 & S. F. 

45 E. 3. he ought to be born in London and taxable to ſcat and lot, 
but quære inde. Br. Deviſe, pl. 28 cites 30 H. 8. 

3. In ſome places the cuſtom is general, that he may deviſe any 
lands, &c. PP places he may deviſe lands only which the de- 
viſor purchaſed. In fome places he any deviſe any gate. In ſome 
places 1 life only, &c. Co. Litt. 112. b. 

4. By the ſpecial cuſtom an infant may deviſe gavelkind land at 
the age of fifteen years, as appears in 21 H. 7. fo. 17. and 5 Rep. 

84. Perryman's caſe touching ſuch particular cuſtoms. Butt. 
215. Mich. 14 Jac. in a nota, in the caſe of Roſewell v. Welch. 


(E. 2) Deviſable by Cuſtom. Pleadings. B. ugh (L 
to 201, ( 


. W HERE land is deviſable by cuſtom, the writ of 2x —— 
gravi querela is nit incident is it, unleſs the cuſtom be ſo; querela. 
for in ſome vills the cuſtom is, that the deviſee may enter; in 
ſome vills, that he ſhall be put in ſeifin by the baily; and in ſome 
vills, that he ſhall have ſuit, by ex gravi querela; per Thorp. But 
Knivet in a contrary opinion; therefore when a man pleads a recovery 
in ſuch vill, it ſeems that he ought to allege the cuſtem to be that a 
man may have ex gravi querela in this vill upon a deviſe there. 
Br, Deviſe, pl. 43. cites 39 Al. 6. 
2. In aſſſe the tenant Mleaded in bar, and the plauntiff made title, 
that all the lands of the part of the ſouth of the 2 vil, of which 
part thoſe tenements are, have been deviſable time out of mind, and 
that F. H. was ſeiſed in fee, and on his death-bed deviſed the ſame 
tenements to one E. and his feme in fee who was ſeiſad and deviſed 
to F. N. chaplain in fee, who "afoeffed the plaintiff, who was ſeiſed 
and He &c. Cand. demanded judgment, becauſe it is alleged 
that the tenements of the ſouth part are . and does not ſay 
that they were parcel of any fee or of a borough which has ſuch cuſtom, 
and the vill above is at comunon law, where, of common intent, parcel 


| 4 


| Devite, 
4 of a vill cannot be of other condition than the groſs is. Belk. ſaid, 
| 
: 


we have ſhewn that this is by cuſtom before time of memory, but 
Cand. ſaid, parcel! of a manor cannot by intendment be deviſable, 
where the whole is not deviſable and where a vill is guildable, 
[ 53 ] a man cannot preſcribe that one houſe, parcel of the vill, is de- 
viſable, ſo one houſe in B. cannot be gavelkind and departable, 
| Where the reſt of the vill is otherwiſe; quod Finch. conceſſit, and 
Thorp ſimiliter, by which Belk. faid, that this part of the vill was 
of the fee of H. C. and in ancient time was a vill merchant, which 
time out of mind has been deviſable, &c. per Thorp this is not 
of record, and the juſtices were in opinion to have given judgment 
againſt the plaintiff, by which be was nonſuited, quod nota, and 
per Cand. all the ancient boroughs of England appear in the Ex- 
chequer of record. Br. Cuſtoms, pl. 7. cites 40. Aſſ. 27. 
Br. Deviſe, 3. In aſſiſe, the tenant ſaid that W. was ſciſed and died ſeiſed, and 
y es be entered as heir, the plaintiff ſaid, that IV. was ſeiſed in fee, and 
that the vill of Ludlow where the land lies, is incloſed with walls, 
and time out of mind has been a borough, and all the lands purchaſed 
there have been deviſable time out of mind, and that M. purchaſed 
the ſame land, and on his death-bed deviſed it to the plaintiff, and died 
by which the plaintiff was ſeiſed and diſſeiſed, &c. per Belk, becauſe 
he does not allege a record to prove it a borough, nor that they have 1 
beld plea as a borough, by ex gravi querela, and ſaid, that they have 1 
been taxed to the fifteenths as a vill of upland, and ſo is a vill 7 — Þ 
upland not ruled as a borough, and therefore cannot be deviſe J 
and, ad idem, where lands are deviſed he ſhall plead that they are J 
impleaded in the ſame vill by ex gravi querela; and the writ ſhall 
ſay quod omnes 2 legare tenementa ſua tanquam catalla, and ſo it 1 
is not alleged here, nor has he alleged that the land is parcel of any ] 
grand fee which has ſuch uſage; and after the opinion of the juſtices 
was againſt the plaintiff, and therefore he was nonſuited. Br. 
Cuſtoms, pl. 38. cites 40 Aſſ. 41. 
4. A. ſeiſed 4 gavelkind land in fee, holden in ſocage, and of other 
land in capite, by will in writing deviſed his copy hold land to his baſe 
fon and the heirs of his body; whether the lands in gavelkind holden 
in ſocage were deviſable by cuſtom, was the point. A caſe was 
ſhewn where all the court of C. B. was agreed. Mich. 41 & 42 
Eliz. that they were deviſable by cuſtom, but then this cuſſom muſt be 
pleaded, that the lands fo deviſed were holden in focage; for although 
the court ſhall take conuſance of the cuſtom of gavelkind in Kent 
without pleading it, yet of this ſpecial cuſtom to deviſe, or that the 
lands are holden in ſocage, they ought not to take conuſance of 
them without ſpecial . of the cuſtom. And afterwards the 
Jury going from the bar to conſider of the matter in the principal 
caſe, ſedente curia, the plaintiff was nonſuited. Cro, C. 561, 562. 
pl. 6, Mich. 15 Car. 2. B. R. Launder v. Brooks. 
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(F) Deviſe by Cuſtom; What Eſtates. 


[Or what Eſtates are deviſable in reſpect of the Eſtate 
of deviſor.] 


the reverſion expectant in fee, cannot deviſe the land in CE” 
fee to another, though he dies without iſſue. 31. Atl. 3. adjudged. in aflize A. 
: : was ſeiſed, 
Quzre rationem. |] — 
to C. bis daughter in tail, the remainder to his right heirs, and died; C. tk baren, and dwiſed to her 
baron in fee, and died without iſſue; the baron took other feme, and deviſed to his feme for life, the re- 
mainder to two others, and dicd, the Hier of A. the firſt deviſur entered upon the ſecond feme, and ſhe 
brought aſſize; and it was awarded that ſhe take nothing by her writ ; becauſe the feme who de- 
viſed had no power to deviſe to the damage of him in remainder. Brook ſays quzre thereof; 
for the remainder in fee expectant upon the tail aut in the ſame ſeme when her ſiſter was dead; and the 
deviſe cannot take effect till after the death of the deviſor, as appears elſewhere.—Fitzh. De- 
viſe, pl. 15. cites S. C. 


#1. TE NANT in tail to him, and the heirs of his body with Br. Deviſe, 


[ 2. If an effate be given to baron and feme, and the heirs [ 54 ] 
of their tiuo bodies, the remainder to the right heir of the 5, _ 
baron, the baron may deviſe this remainder to the feme. 27 Al. 60. died without 
Curia, ] I us, and the 

beir of the 
baron entered, and was ouſted, and brought aſſiſe, and was barred; for the fee is veſted in the 
feme, and the frank-tenement merged; for ſhe was tenant in tail after poſſibility of iſſue extinct. 
Br. Deviſe, pl. 42. cites S. C. Br. Aſſiſe, pl. 275. cites S. C.———Fitzh. Aſſiſe, pl. 259. 
cites S. C. and ſays that the entry of the baron could not be adjudged otherwiſe than an abate» 
ment. 


3. A deviſe by ce/ty que truſt in tail in truſt is good without any 


further act to bar the intail in tail; per Ld. Keeper. Chan. Prec. 
228 Hill, 1703. in caſe of Woolnough v. Woolnough. 


(G) What Perſon may deviſe. In what 
cafes wills 

| made by 

we A Feme covert cannot deviſe to her huſhand. Con. 3 Aſſ. 3. feme co- 
admitted; but Brook, Deviſe 18. makes a quære thereof. ] 204d. 86s 


tit. Baron and feme (R. a). And ſee ibid. (Q. a). 

For it may be by coercion of the baron; but the baron may deviſe to his feme ; for the deviſe 
cannot take effect till after the death of the deviſor. Br. Deviſe, pl. 18. cites 31 Af. 3 
Fitzh. Deviſe, pl. 15. cites S. C. And it ſeems that Roll is miſprinted (3) iaſtead of (31). 


| a A feme' covert cannot deviſe any thing that belongs to her 
huſband without the aſſent of her huſband. ] 

3. With this agrees the /aw of Scotland, Skene Regiam 
Majeſtatem, 53. 7. ] | 

7 4. [But] if a feme covert makes a will, and deviſes goods to Pitzh. De- 
another, and the baron after her death delivers the goods accordingly vile, pl. 31. 
to the deviſee, this ſhall bind him. 26 Ed. 3. 71. admitted by iſſue. ] if G 


dy her will makes an executor, who proves the will, and after the probate the huſband delivers the 
goods 
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goods deviſed unto the executor, now he has made the will good, notwitliſtanding he was not 
privy to the making thereof; and yet a colourable argument may be made why it ſhould not be 
good, by this delivery of the goods niade by the huſband, &c. For in ſo much as the wife had not 
leave of her huſband to make 4 will, it is void, &c. But it cannot be ſaid void, for that it is proved. 
And alſo it ſhall be intended, that by the delivery of the goods by the huſband unto the executors 
of the wife according to the will, that he did at the firſt aſſent unto the making of the will, and 
ſuch leave or* aſſent is ſufficient by word, &c. Perk. S. g01,———-Per North. Mod. 211. Paſch. 
28 Car. 2. C. B. the property in ſuch caſe paſſes from the huſband to the legatee, and it is 


his gift. 


155 ] 


. 5. A feme covert deviſes lands and publiſhes the will, and then 
the huſband dies, and after ſhe dies; this is void. So it is of an 
infant though he dies after he comes of full age; but perhaps if 
they new publiſh the will it will make it good. Plow. Com. 
344. a. Trin. 10 Eliz, | - 

6. A woman ſeiſed of land marries' with her brother, and after 
makes a will of it, this is not good; the fame law of a woman 
profeſſed who takes huſband. Pyer's readiiſg on the ſtatute of 
wills, 2. cap. I. ſ. . | 

7. The huſband and wife are divorced by reaſon of a pre- 
contract, at the ſuit of the huſhand, the woman ſues an appeal, the 
which depending, ſhe makes à will of her land and dies; this is 

Dyer's reading on the ſtatute of wills, 2 cap. 1. ſ. 13. | 

8. A man ſpeechleſs, lying at the point of death, may make a 
may by figns. Dyer's reading on the ſtatute of wills, 3. cap. 
I. ſ. 15. 

9. A man who has a wife not divorced, takes another wife who is 
an inheretrix, ſhe cannot make a will. Dyer's reading on the 
ſtatute of wills. 3. cap. 1. ſ. 17. 

10. A mad or lunatick perſon cannot, during the time of the 
inſanity of his mind, make a teſtament of lands or goods, but if 
during his lucid intervals he make a teſtament and it will be good. 
Swinb. cap. 2. ſ. 3. Iſt part and 3d part. 

II. So an ideot, or one that cannot number 20, or tell what 
age he is of, or the like, cannot make a teſtament; and albeit he 
make a wiſe, rational, and ſenſible will, it is void. Swinb. 71. 


Part. 2. f. 4. (1) 72. (5) 74. (7) 


12. So an ed man, that by reaſon of his great age is become 
childiſh again, or ſo forgetful, that he doth forget his own name, 
eannot make a teftament. Swinb. 74. Part. 2.1.5. (1) ( 

13. So it is as it ſeems of a will made by a man that is fo ex- 
ceſſrve drunk, that he is deprived of the uſe of his reaſon and 


underſtanding ; 'otherwiſe if his underſtanding be obſcured and his 
memory rovdld, yet may he make a teſtament. Swinb. 75. Part. 
2.1. 6. (1 


14. A man that is deaf and dumb by nature, cannot make a 
teſtament, unleſs it appears by ſufficient arguments that he under- 
ftands what a teſtament means, and that he has a deſire to make 
a teſtament, for in ſuch caſe he may by ſigns and tokens declare 
his teſtament. Swinb. 86. Part 2. ſ. 10. (2) Y | 

15. But a man that is ſo by accident may by writing or ſigns 
make a teſtament; but if he be not able to write, then he fi 
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the ſame caſe with thoſe that are deaf and dumb by nature, viz. if 
he has underſtanding he may make it by figns, otherwiſe not at all. 
Swinb. 86, 87. Part 2. ſ. 10. (2) o 

16. So may a man, that is only deaf and not dumb; and ſuch as 
are dumb and not deaf, may write their own teſtaments if they can, 
or make them by good and ſufficient ſigns. Swinb. 87, Part 2. 
. 10. (3) ( 

17. An alien born may make a will and executors, and be an 
executor, and ſue as an executor, if he be an alien friend and nat 
an alien enemy. Swinb. 358. Part 5. S. 13. cites in Marg. 3 
Eliz. Paſcatius's caſe. 
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An alien 
purchaſes 
land in fee, 
and makes 
a will, and 
after the 


king makes him a denizen, after he dies, this is good. Dyer's reading on the ſtitute of wills. 3. 


cap. I. ſ. 14+ 


18. If there be a cu/tom, that all lands and tenements within ſuch 
& precinct, Sc. are #viſable by all manner of perſons, which are of the 
age of fifteen, or above ſuch age. A deviſe made of lands and te- 
nements by one of ſuch age is good. But if a man ſeiſed of ſuch 
lands and tenements in fee, and thereof does infeoff a ſtranger 
unto his uſe, and his heirs and dies, and his heir being of the 
age of fifteen years makes his will, and deviſes the fame land 
given in uſe to him, unto a ſtranger in fee and dies, this deviſe is 
not good, &c. Perk. S. 504. | | 

19. Debt on a bond conditioned, that the wife ſbauld make a 
will, &c. The defendant pleaded that his wife did not make a 
will; the jury found that ſhe made @ will, &c. and that ſhe was a 
feme covert at the time of making it; adjudged that it is not 
properly a will, ſhe being a feme covert, yet it is @ will within 
the intent of the condition, and good. Cro. C. 219. pl. 5. Trin. 
7. Car. B. R. Marriot v. Kingſman, 

20. Ejectione firmz for land in Eſſex, upon the demiſe of 
Elizabeth Peacock, being a trial at bar upon evidence. It was re- 
folved, + that if one under the age of twenty-one years makes a wil, and 
after comes to full age, and dies without making a new publication 
of it, the will is void ; but if he publiſhes it after he is of full age, 
then it is a good will, and in this cafe it ed that the 
* deviſor was born 16 Feb. 1608. and made his will 14 Feb. 1624. 
and publiſhed it 15 Feb. 1629. and it was agreed that the 
r of it the 15 Feb. made it a good will; for he being 

om 16 Feb. 1608. came of age 15 Feb. 1629. for the da 
before he was born makes up the year. And it was. agreed, if 
one makes a will the ſame day he comes of full age it is good; 
and there ſhall be no fractions of a day, and fo it paſſed for the 

laintiff that the will was good. MS. Rep. ſaid to be Ld. Ch. 
J. Keeling's. Mich. 15 Car. 2. B. R. Herbert Turbal. 


Cro. E. 27. 
pl. 9. Paſch. 
26 Eliz. C. 
B. Eſton v. 
Wood. S. P. 
adjudged. 


Sid. 162. pl. 
17. S. C. and 
S. P. agreed 
per cur. 

— Raym. 
84. S. C. 
but ſtates it 
that he Was 
within two 
days of 2x 
years of 
age at the 
making, 
and ſo the 
S. P. does 
not appear. 
* 6 Mod. 
260, 261. 
S. P. cited 


dy Holt 


Ch. J. to have been adjudged accordingly, and ſeems to intend 8. C. 


21. Outlawed perſons, though not outlawed but in an action 
perſonal, forfeit all their goods and chattles, and therefore cannet 
make any teſtament thereof. But the outlawed for felony, forfeiting 


their 
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their lands, as well as their goods and chattles, cannot make any 
teſtament of either. Though the outlawed only in an action per- 
ſonal may make his teſtament of lands, yet not ſo of his goods and 
chattles. Godolph. Orph. Leg. 37. 

22. A man outlawed in a perſonal action may make executors z 
for he may have debts upon contract, which are not forfeited to 
the king. Conſequently, for the fame reaſon adminiſtration of 


ſuch a man's goods may be granted. Godolph. Orph. Leg. 38, 


(H) Deviſe at Common Law, 
To what Perſon. 


A deviſe 1.1 F a man deviſes to the priefts of a chantry, or of a college 


— in the church of A. and dies, and at this time, there is net 
» 


| yu effect any chantry, or college, this deviſe is void, and ſhall not have any 


at the time effect; though a chantry or college be after made there. 9 H. 6. 
of the death 24. b. ] | 
of the de- | 
vifor; and therefore if a man ſeiſed of land deviſeable, deviſes the ſame lands unto the prieſts of 
2 college, or of a chauntry, and there is not any ſuch college or chauntry at the time of the death 
of the deviſor, and afterwards ſuch a college or chauntry is made, yet the deviſe is void, becauſe 
the deviſees are purchaſors, and when a man takes lands or tenements by purchaſe, he ought to 
be of ability to take the ſame when it falls unto him by the purchaſe, or otherwiſe he ſhall not 
have the ſame, c. Perk. S. 505. | 

A deviſe made in remainder to a corporation, where there is no ſuch, is void, though there he 
fuch a corporation made before the remainder fall. Otherwiſe, if the corporation be begun, but 


no head yet choſe. Hob. 33. cites 9 H. 6. 23. and 49 E. 3. 


D 2. A man might have deviſed fe an infant in ventre fa mere, 
»Fol.610. though the deviſor dies before the infant was born, for he was in 
Gy fc in ſome * reſpect, and the freehold ſhall be in the heir in the 


See the mean time, Duvitatur 11 H. 6. 13. ] 
head or di- 
viſion infra, as to what perſons may take, viz. infants en ventre ſa mere. 


Admitted 3. The huſband may deviſe ts his wife, though they are but 
—— one perſon in law, for this does not take effect till after his death. 
to his wife Brook title Deviſe, 18. ] 


Br. Deviſe, pl. 8. cites 44 E. 33+ 3 


[ 57 ] 4. If a man ſeiſed of land deviſable in fee, deviſes the fame unto 
J. S. for life, the remainder Eccleſiz Sancti Andreæ in Holborn, &c. 
and the deviſor dies, it ſeems the remainder is good by way of 
deviſe, but otherwiſe it would be by way of grant. Perk 8. 

cg. 
l 4 A deviſe may be made to all ſuch perſons to whim a grant may 
be made mutatis mutandis, unlels in ſpecial caſes, Perk. S. 505. 


((H. 2.) 
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(H . 2) By what Perſons at Common Law. 


I THE will of ce/ly que uſe was good that his executors ſhall 

fell the wood, or that ſuch ſhould have the land for 12 years, 
or that 2 ſhould take the profits of the land till 40s. are paid. 
Br. Teſtament, pl. 5. cites 14 H. 7. 15. 


(I) To whom 22 reſpect of the Eſtate. 


II. A Deviſe in tail to the heir, the remainder over to another, In a — in 

- vita, c 

is good. YH. 6. 46. ] ds ng i 
ledged that he is in by deſcent as heir to his father, and prayed his aid, and the demandant ſaid 
that the land is deviſable, and the father deviſed it to the tenant to have to him and to the heirs 
of his body, the remainder over in fee, &c. to the plaintiff. It ſeems where the father deviſed to 
his ſon and heir in fee, the heir may waive the deviſe, and take to the deſcent ; contra where the 
remainder is over ut ſupra; for there he can't waive it to the prejudice of him in remainder. 
And ſee Perkins that where a man deviſes for life the remainder over in fee and dies, and the 
firſt deviſee refuſes, he in remainder may enter immediately; but where a man leaſes for term of 
life, the remainder over, and the tenant for life refuſes to take livery, all is void; note a diverſity. 
Br, Deviſe, pl. 4. cites S. C, 


2, Note, it was holden by Chomley Serjeant, Plowden, and 
many others, in the caſe of the Preſident of Corpus Chriſti College 
in Oxford, that if the ſaid Maſter or Preſident of any ſuch college, b 
his will deviſes any land to his college and dies, ſuch deviſe is — 
for at the time when the deviſe ſhould take effeft, the college is 
without a head, and ſo not capable of ſuch deviſe ; for it was then an 
imperfect body; and fo it was holden by the juſtices upon 
advice thereof. 4 Le. 223. pl. 357. tempore Reg. Eliz. B. R. 
The Preſident of Corpus Chriſti College's caſe, 

3. If a man be ſeiſed of land deviſeable in fee, he may deviſe the 
ſame land unto his executors for years, for life, in tail, or in fee, &c. 
Perk. S. 508. 


(I. 2.) Statutes enabling to Deviſes. For expoſi- 


tions on 


theſe ſta- 
1. 20 H. 3. cap. 2, WIDOWS may bequeath the crop of the tute tee 
ground, as well of their dowers as of other — apa 
lands and tenements, ſaving to the lords of the fee their ſervices. ſions. 
2. 28 H. cap. 11. , 6. In caſe any incumbent happens to 
die, and before his death hath cauſed any of his glebe lands to be 
manured and ſown at his proper coſts and charges, he may make 
and declare his tejtament of all the profits of the corn growing upon [ 5 8 ] 
the ſaid glebe lands ſo manured and jown. 
3. 32 H. B. cap. 1. . 1. Every perſon having any manors, 
lands, tenements, or hereditaments, holden in ſocage, or of the n ture 
VoL. VIII. of 


| 
| 
i 
; 
| 
j 
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of ſecage- tenure {and not having any lands, &c. holden of the king 
by knight's-ſervice, by ſocage tenure in chief, or of the nature of 
focage-terure in chief, nor of any other perſon by knight's- ſervice) 
Hall have petver to give, diſpoſe, will, and deviſe, as well by his laſt 
quill and teſtament in writing or otherꝛuiſe, by any act or acts lawfully 
executed in his life, all his ſaid manors, lands, tenements, and heredi- 
taments at bis pleaſure. 

4. All lands hoden in ſocage in chief, if none by knight's-ſer- 
vice. 

5. And every perſon having any manors, lands, tenements, and here- 
ditaments of eftate of inheritance, holden of the king in chief by knight” 5- 
ſervice or of the nature of knight'5-ſervice in chief, ſhall have power 
by his laſt will, or otherwiſe by any act lawfully executed in his 
life, to give, diſpoſe, will, or aſſign two parts of the fame manors 
lands, &c. in three parts to be divided, or as nie of the ſaid ma- 
nors, lands, Sc. as ſball amount to the yearly value of two parts of the 
fame, to and for the advancement of his wife, preferment of his 
——_ and payment of his debts, or otherwiſe at his will and 

pleaſure. | 

b. As alſo of lands holden of the king by knight's-ſervice in chief, 
and by _ S-ſervice of the king and others. 

7. And where lands are holden by knight's-ſervice of any other than 

the king, and other lands in ſocage. | 

8. Tivo thirds of lands holden only of the king by knight's-ſerurze 
192 not in chief, and in chief of the king, and of others may be de- 
viſed. | | 

9. 34& 35 H. 8. cap. 5. The words of eſtate of inheritance in 
32 H. 8. Hall be expounded of eſtates in fee ſimple only. 

10. And every _ having a ſole eſtate, or intereſt in fee ſimple, 
er ſeiſed in fee ſimple in coparcenary or in common in fee ſimple 
of any manors, lands, tenements, rents, or other hereditaments, in 
poſſeſſion, reverſion, or remainder, or of rents and ſervices inci- 
dent to any rever/i5n or remainder, and having no manors, lands, or 
tenements holden of the king, or any other by knight's-ſervice, ſhall 
have power to give, diſpoſt, will or deviſe to any perſon or perſons, ex- 
cept bodies pelitick and corporate, by his laſt will and teſtament in writ- 
ing, or by an ad lewſully executed in his life, by _ ſolely, or 
by himſelf and others jointly, ſeverally, or particularly, or by all thoſe 
ways, as much as in him of right is or ſhall be all his ſaid manors, 
tands, trnements, rents, er hereditaments, or any rents common, or 
ther profits aut of the ſame at his own will and pleaſure. 

11. Aud all perſons having a ſole eſtate or intereſt in fee ſim- 
ple, or ſeiſed in fee ſimple in coparcenary or in common in fee ſim- 
ple, of any manors, lands, &c, held of the king by knight's-ſervice 
in chief, ſhall have power to diſpoſe or will to any de except bodies 
pulitick or corporate, two parts of the ſaid manors, lands, Ic. as afore- 
Jaid, at his will and pleaſure, and the faid will ſo declared fhall be gaod 
— =; parts of the ſaid lands, c. although the will be made of the 
whole, | 

12. Or holden of the king and others by kni hi' s- ſervice. | 

£ 13 nd 


Devile. 153 
13. And ſpall be good for two parts, though made bf the whole, 
14. 12 Car. 2. cap. 24. All tenures by knight's-ſervice, and See tit. Te. 
by ſocage in capite of the king, are by this act taken away and diſ- nures (O. a) 
— and all tenures turned into free and common ſocage, ſo that 
now no perſon lies under any reſtraint in the diſpoſal of his lands, but 
he may deviſe all or any part of his lands by his laſt will and teſta- 
ment at his pleaſure. | 
15. 29 Car. 2. cap. 3. Any eſtates held pur auter vie or the 
life of another, ſhall be deviſable by will, 


(I. 3) What might or may be deviſed, r. 


t. 1 F a man holds three ſeveral manirs, of three ſeveral lords in chi- 

valry, and each of equal value, he cannot make his will of two 
of the other manors, leaving the third manor to the heir, but of two 
parts of every manor; for otherwiſe he ſhall prejudice the other 
two lords. Br. Teſtament, pl. 19. cites-35 H. 8. 

2, Note, for law, and by the chancellor of England and juſtices, 
that if the tenant who holds of the king in capite, in chivalry give 
all his land to a ſtranger by an att executed in his life, and dies, yet 
the king ſhall have the third part in ward, and ſhall have the heir in 
ward if he be within age, and if of full age he ſhall have the primer 
ferſm of the third part, virtute itius * in the flatute 32 H. 8. 

1. Saving to the king, wards, primer ſeiſins livery, &c. by which it 

appears, that the intent of the act is, that the king ſhall Rave fo 
much as if the tenant had made a will, and had died ſeiſed; but by 
all, after the king is ſerved of his duty of it, the gift is good to 
the donee — the heir; quod nota, Br. Teſtament, pl. 24: 
Cites 2 E. 6. 

3. A thing ſuſpended may be deviſed, as when huſband and wife 8. C. cited 
were joint-tenants of lands in fee, and the queen had a rent out of Mo. 493. 
it in fee, which ſhe gives to the huſband and his heirs; the huſband pry 
deviſes the rent and dies, it is a good deviſe notwithſtanding the may be de- 
ſuſpenſion. Arg. 3. Le. 154. cites D. 319. [b. pl. 16; Mich.] 15 vited; as if 
Eliz. | ate es 


the ſtatute of 27 H. 8. be diſſciſed, by which diſſeiſin the uſe is ſuſpended, and afterwards during 
the diſſeiſin ceſtuy que uſe by his will deviſes, that his ſebffees ſhall re-enter, and then make an 
eſtate th J. S. in fee, the ſame is a good deviſe, for by that diſſeiſin NN and confidence re- 
poſed by ceſtuy que uſe in the feoffees is not ſuipended ; per Wray Ch. J. Le. 257. pl. 345. 28 
Eliz. BE. R. in caſe of Manning v. Andrews. 


4. Tenant ly curteſey grants over his eſtate, and the grantee de- 
viſes it and dies, This was held a void deviſe, and out of the ſta- 
— of Wills. Cro. E. 58. in a note cites 17. Eliz. Delapet's 
caſe. 

5. What one has as executor he cannot deviſe to another; for 

immediately on his death the thing is to the uſe of the firſt teſ- 

tator, and his executors have it as executors of the firſt teſtator 

— to his uſe, Pl. Com. 525. b. 19 Eliz. B. R. Branſby v. Gran- 
am. 


F 2 6. If 


39 


Godb. 17. 


I. 24. 
Paſch. 28. 
Eliz. C. B. 
in caſe of 
NMountjoy 
v. Huntin 7- 
ton. S. P. 
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Poph. $9, 
90. S. C. ac- 
cordingly. 


P-acock. 
S. C. held 
according- 
ly, 


Abr. Equ. 
e 172. pl. 
©, cites 31 
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6. If the gueen grants to one and his heirs bona & catalla felanum 
& fugitivorum, or utlagatorum, fines, anierciaments, &c. within ſuch a 
vill or manor, the grantee cannot deviſe theſe to another, nor leave 
them to deſcend for a third part, becauſe they are not of any annual 
value, and therefore the ſtatutes do not extend to them. But if a 
man be ſeiſed of a manor to which a leet, or waif and ſtray, or any 
other hereditament which is not of any annual value is appendant or 
appurtenant, there by the deviſe of the manor with the appurte- 
nances thofe ſhall paſs as incidents to the manor ; tor ſince the ſta- 
tute inables him by expreſs words to deviſe the manor, it inables 
him conſequently to deviſe it with all its incidents and appendants. 
3 Rep. 32 b. cites it as ſo reſolved by Anderſon Ch. J. and Peryam 
J. of C. B. on conferences with divers other juſtices, Paſch. 25 
Eliz. in Baker's caſe. 

7. It hath been doubted, whether tithes are deviſable by will; 
ſaid per Cur. Le. 23. pl. 29. Trin. 26 Eliz. B. R. in caſe of Withy 
v. Saunders. 

8. Rent extinguiſhed cannot be deviſed. 2 And. 194, 195. Trin 
29 Eliz. in pl. 11. | 

9. The words of a will were, viz. If A. pays his money due on 
mortgage at Michaelmas next (that being the time of payment) then 
I deviſe that B. ſhall have it. This deviſe of a poſſubility is not 
good; per Cur. 3 Le. 195. in pl. 244. Hill. 29 Eliz. C. B. and de- 
nied the caſe cited by Fenner of 12 E. 2. Fitzh. Condition. 9. where 
ſuch deviſe held good, N 

10. Lands in H. were jointured on the wife, The huſband in 
conſederation ſhe would wave her jcinture in H. deviſed to her the ma- 


. nor of T. for her life. She agreed to the deviſe. Reſolved by the 


greater part of the juſtices in Cam. Scacc. that the leaving the 
jointure made an immediate deſcent by relation to the heir, and the 
__ was not ſuch a perſon having lands as could diſpoſe of it ac- 
cording to the flatute, Mo. 254, 255. pl. 401. Mich. 29 & 30 Eliz. 
Butler v. Baker. | 

11. A deviſe of an adv;wſon in groſs is void, becauſe it is of an- 
nual value, whereof the king ſhall have the third part; per Ander- 
ſon Ch. J. but the other three J. held e contra, and fo it was ad- 
judged. Ow. 24 Mich. 33 & 34 Eliz. in Cleer's caſe. 

12. If a man hath an hundred, together with felon's goods, fines, 
amercioments, &c, and ſuch caſual hereditaments, they may be de- 
viſed by the acts of wills of 32 & 34 H. 8. 3 Rep. 33. a. Mich, 
33 & 34 Eliz. B. R. by the reporter in the caſe of Butler v. Baker. 

13. Tenant in capite of three meſſuages, of two in ee and of one iu 
tail, all being held in capite, and deviſed all his meſſuages to a flran- 
ger ; it was holden that the deviſe was good within 32 H. 8. for the 
two manors which he held in fee, and void for the third. For he 
beirg tenant in tail of the third manor, and that deſcending to his 
Hue is a ſufficient performance of the ſtatute of 32 H. 8. and the 
intent of it ſatisfied. Cro. E. 286. pl. 3. Trin. 34 Eliz. B. R. 
Jernengham v. Cornwallis, | 

14. Liber: ics appendant to land are deviſable as thoſe which are 


ariling out of the land. A* reverſion on an entail, whereto no 
| rent 
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rent is annexed, is deviſable, yet it is not of any annual value, AT. 3 ad- 
Cro. E. 360 Mich. 36 & 37 Eliz. C. in caſe of Cleer v. Peacock JRun _— 


tail to him and the heirs of his body with the reverſion expectant in fee, cannot deviſe the land 
in fee to another, though he dies without iſſue. And ibid. marg. gives the reaſon, becauſe at con- 
mon lato it was only a poſſibility, and not grantable or deviſeable, but whether tuch a reverſion could 
be deviſed by parol within the cuſtom, ſee Styl. 409, 410. dubitatur ; and there ſaid that the ſta- 
tute of Welt. 2. helped not the cuſtom. | 

15. Where a man hath a rent out of lands to him and to his heirs _ pL 
during the life of another, he cannot deviſe this rent, either at com- iat he * 
mon law, or by the ſtatutes 32 & 34 H. 8. of Wills, becauſe he is geviſe it by 
not ſeiſed of an abſolute eſtate in fee, but ow during the life of the tat. per 
another; and the ſtatutes require that the teſtator ſhould be ſeiſed 8 
of an abſolute eſtate in fee. Court divided and fo no judgment. pypham 


Cro. E. 804. pl. 5. Hill. 43 Eliz. B. R. Gawen v. Ramts. laid that 


this caſe 


had been put to the juſtic® at Serjeant's Inn in Fleet-Street, and many of them were of opiuion, 
it was not deviſeable. Et acjornatur, Cro. E. 805. S. C. 


16. The ancient jewels of the crown are heit-looms and ſhall de- 
ſcend to the next ſucceſſor and are not deviſable by teſtament. 
Co Litt. 18, b. | 

17. If a man be ſeiſed of a houſe and poſſeſſed of divers Heir- 
looms, that by cuſtom have gone with the houſe from heir to heir, 
and by his will deviſeth away theſe heir-looms, this deviſe is void; 
for the will takes effect after his death, and by his death the heir- 
looms by ancient cuſtom are veſted in the heir, and the law prefers 
the cuſtom before the dewije ; and ſo it is if the lord ought to have [ 61 ] 
a herriot againſt his tenant, and the tenant devifes away all his goods, 
yet the lord ſhall have his herriot for the reafon aforeſaid. Co. 

Litt. 185. b. 

18. An incumbent ſciſed in fre of an advotuſon deviſed the next 1 
preſentation, viz. that his executors, two, three, or any one of them 8 . oy 
ſhould preſent J. S. when the church ſhould become void; though Pynchon v. 
the church becomes not void but by the death of the deviſor, this Harris S. C. 
is a good deviſe for though the will has no effect but by the death 
of the deviſor, yet it has an inceptian in his life time, and this Hall 
make it good, 3 Bulſt. 42, 43. Trin. 13 Jac. by Doderidge J. in 
caſe of Harris v. Auſtin, 

19. A naked paſſibility cannot be deviſed, but an intere/t though 
it be in contingency, may; agreed; per Cur. 2 Roll. Rep. 129. Mich, 

17 Jac. B. R. in the caſe of Child v. Baily. 

20. Copybolds are not deviſeable by will within the 32 H. 8. of 
wills; agreed; 2 Roll. Rep. 383. Mich. 21 Jac. B. R. in the caſe 
of Royden v. Malſter. 

21. In ſome caſes a man may deviſe a right of entry, as Termor So where 
deviſed his term is ouſted and died, the executors enter now the be has d 


. * 0 1 5 7 ; * 
deviſe 1 good. Arg. 2 Roll. Rep. 426, Hill. 21 Jac, B, R. In the ue 
ſerjeant's caſe, the t me of bit 

d ng ity 


and before regreſs dies, if executor enters or recovers the term, the deviſe is good. Ibid. 


22. If A. deviſes a term to B. and dies, ard B. deviſes it to C. and A. had a 
dies, and the executor of A. agrees to the firſt deviſe, the deviſe is derm for a 


0 - 1000 years 
3 good, 


| 
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| 
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and _ good, and the executor of A. is compellable by C. to aſſent. Ar 
ww Bf” 2 Roll. R. 426. Hill. 21 Jac. B. R. in the Serjeant's caſe. | 


lite, remain- 
dr to C. d made D. executor ; C. deviſed his intereſt to J. S. the queſtion was thereupon, 

hether this term, if nt a ed to by the executyr, and which patied only as an executory deviſe, 
could pats by the will of C. the deviſee ? and held that it was only a p-ſibi/i'y, and that nothing 
paſted, per Hui ©. J. who cited Mar. 137. Southward v. Mill ward. — And Holt ſaid that 


the executor mutt aſſent to a legacy, elſe nothing paſſes in the caſe of a term. 11 Mod. 127. Trin. 


6 Ann B. R. in cate of Brunker v. Cook. 


— a 23. A choſe en action may be deviſed; as if A. is in debt by bond 
. to B. in 160 l. and B. deviſes the 100 J. to C. when the executors 
not be tranſ. Have recovered againſt A. they ſhall pay it to C. and C. ſhall have 
ferred over no other 1001. buc this; ſo if mortgagee deviſes that C. ſhall have 


nor deviſed . - 
yet a cont! ad? the money that mortgagor owes him, and afterwards the mortgagor 


which ariſes pays the money to the executors, they ſhall be compelled to pay it 
from min- to C. Arg. 2 Roll. R. 426. Hill. 21 Jac. B. R. in the Serjeant's 
* 


tere in 

Land, or Caſe, 

which is an intereſt may be well transferred over; per Popham. Cro. E. 638. in cafe of 
Ards v. Watkins.———Teſtator cannot effectually deviſe d-5ts oxving to him, for, if he does, the 


ſuit for them muſt be in the executor's name, and ſo ruſt the releaſe or acquittance for them, 
and not in the legatee's name. But when they are received (if there are no debts to pay) the ex- 
ecutor ought to deliver them to the party to whom the bequeſt is, and is compellable to do it in 
court of conſcience, or in the ſpiritual! court, and in ſuch ſenſe a bequeſt of momrey payable on mort- 
ge is good, but not otherwiſe. Wentw. Of, of Executors 18. | 


24. Where a man has a joint-interęſt in chattels deviſable, &c. at 
the time of his death, a deviſe made thereof is nothing worth, cauſa 
tet. And where ſuch chattels are annexed unto the freehold or 
inheritance, ſo as they cannot be ſevered from the ſame by him, who 
has property in them ; then a deviſe made by him, who has pro- 
perty in them is not good. Perk. ſ. 526. | | 
Co. Litt. 25. Term m right of the w_ is not deviſcable by the huſband by 
— 5% his will, though he may diſpoſe of it in his life-time. Cro. C. 344, 
and ſoifone 345. Hill. 9 Car. B, R. cites the caſe of Branſby v. Grantham, 
de eftated Pl. C. 523. ö 
for years | f 
extent, &c. in right of his wife, or has the next avoidance of a church in her right, he cannot 
by will bequeath any of theſe. Went w. Off. Executors, 18, 19. 


[ 62 ] 26. Eſftate by eſtopple, as to the deyiſor and deviſee, ſhall be held as 
an eſtate, and ſhall paſs between them as an eſtate by the deviſe with- 
in the ſtatute 32 H. 8. per Jones J. Jo, 457. Trin. 16 Car. B. R. 
And to this purpoſe he cited 4 Rep. 53. 4. | 
27. He that has a poſſibility of a term after the death of another 
may deviſe it; decreed. Pollex. 44. 16 May, 16 Car. 1. Veizy v. 
Pinwell. 8 | a 
oh _ 28. A deviſe of a leaſe for years to A. S. during his life, remain- 
6 e der to J. H. who makes his will and deviſes the ſame, and dies; 
B. K. Holt this is void, for it being but a poſſibility it cannot be deviſed, and 
Sele after the death of A. B. it ſhall go to the executors of J. H. Mar. 
held. that 137. pl. 209. Mich. 17 Car. Southward v. Millward. 


it was only a poflibility, and that nothing patied by the will: and ſaid hat it is hard to imagine 
ſuch 2 prepoſterous thing, that he could diſpoſe of a term, which was not his but another mat 
but ſaid he ſhould give no poſitive opinion therein, it not being the preſent caſe. | 


29. Te jcintenants, and to the heir of one of them he that has the 
| | reverſion 


6 
| 
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reverſion cannot deviſe it; per Windham. Twiſden J. ſaid, that 
there had been opinions both ways, and that it had often been a 
queſtion. Raym. 40. Mich. 13 Car. 2. B. R. 3 
o. A portion was ſettled by deed of A. on B. and C. his children, as 
ſhould be unmarried or not provided for at the time of the ſaid A's de- 
ceaſe, at their reſpective ages of twenty-one. B. was married to 
M. and had ſome allowance for maintenance made him by A. viz. 
30 l. a year paid to B. during the ſaid B's life, and afterwards to M. 
ſo long as A. lived. B. deviſed his portion to M. his wife, whom 
B. — his executrix. Decreed the portion to M. Ch. Rep. 254. 
17 Car. 2. Corbet v. Morris. 
31. An eſtate deſcendable and determinable upon the death of te- 
nant in tail, is not deviſable within 32 H. 8. & 34 H. 8. But 
eſtates of inheritance within that ſtatute are eſtates of fee- ſimple only. 


Saund. 261. Paſch 21 Car. 2. in caſe of Took v. Glaſcock. 
Salk. 619. pl. 2. Paſch. 12 W. 3. Holt. Ch. J. in cafe of Machil v. Clark, cited SevMovk's CASE, 


Lands in 
tail are not 
deviſable by 
will. Co. 
Litt. 111. 
2 * 


that where a tenant in tail bargained and fo'd, the hargainee has a deſcendable fee and held this 
caſe for law, but denied the caſe of Took and Glaſcack; Saund. 260. and likewiſe Litt. S. 612. 


it be taken literally. 


32. The money of an orphan of London not recovered by the Hu- 
band before his death, is not deviſable by the huſband ; decreed. 
per Bridgman K. & al'. 2 Vent. 341. Mich. 22 Car. 2. in Canc. 
Pheaſant v. Pheaſant. | 

33 An Intereſt in a truft is in equity aſſignable or deviſeable. 
1 Chan. Caſes 211. Trin. 23 Car. 2. per Wild J. and agreed by 
Rainsford and the maſter of the rolls in the cafe of Cornbury v. 
Middleton. 

34. Breach of an agreement is a choſe en action and not deviſable 
Arg. Chan. Caſes 208. And by Windham J. and Ld. Keeper ac- 


. cordingly. Ibid. 209. Trin. 23 Car. 2. Cornbury v. Middleton. 


35. The court ſaid, that the ſtatute of Wills 32 H. 8. cap. 1, 


had begotten more debates, ſuits, and troubles than it remedied, and was 
of greater miſchief than the common-law. 3 Keb. 450. pl. 14. 


Paſch. 27 Car. 2. B. R. in caſe of Gunton v. Andrews. 


36. If the e/tate of the deuiſor be turged te a right at the time of 


his death, the will cannot operate upon it; per Ellis J. Mod. 217. 


. 


Trin. 28 Car. 2. C. B. 
37. Ld. Chancellor ſaid he cannot tell, but before the ſtatute, if a 


mortgagee before the condition broken had made a deviſe, &c. it is 
void; for a condition is not deviſeable, but after forfeiture the equi- 
ty 7 redemption is deviſeable. 2 Chan, Caſes. 8 Mich. 31 Car. 
2. Anon. 

38. A deviſeof a chattle real in groß is good, if the circumſtances 
about nuncupative wills ſet down in 29 Car. 2. cap. 3. be obſerved. 
Sed e contra where a leaſe, &c, is ardered to attend the inheritance. 
: _ Caſes. 49. 55. Hill, and Trin. 33 Car. 2. Tiffin v. 

iffin. 

39. Lands are ſettled on marriage, and a term raiſed for daughe 
ters fortunes ; the only child is a daughter, on whom the fee deſcends ; 
e dies an infant and n deviſed away the portion charged 

4 on 


* 


Chan. Caſes 
1888. C. 
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as being alſo heir at law. Maſter of the Rolls decreed the portion 


to go according to the will of the daughter, and fo relieved againſt 


the merger. 2 Vern. R. 90. pl. 86. Mich. 1688. Powell v. 
Morgan. 

40. Land Han by a voluntary ſettlement cannot afterwards be 
deviſed by will of the fame perſon, though for payment of his debts. 
Vern. 464. pl. 444. Trin. 1687. Bale v. Newton. 

41. A. having remainder in tail with reverſion in fee deviſed to 
one ſon in tail, remainder to the other in fee; it is good, becauſe it alters 
the tenure. 1 Salk. 233. pl. 11. Trin. 9 W. 3. B. R. Badger v. 

loyd. | 

42. J.S. who was to have had a conſiderable advantage by a 
will, was drawn in by fraud and falſe ſuggeſtions, to make a com- 
poſition for his intereſt, and 0 give a releaſe; Afterwards J. S. 
being ſenſible of the fraud makes his will, and thereby (after other 
legacies) he deviſes all the reſt of his goods and chattles whatſo- 
ever, to his wife, upon condition, that ſhe paid all his debts, and 
made her ſole exccutrix; and it was held, that his r:ght to ſet aſide 
the rel-aſe was deviſable, and the words proper for that purpoſe. 
Decreed. Trin. 1701. Abr. Equ. Caſes 175, 176. Trin. 1701. 

rew v. Merry. ä 

43. Diſſeiſee deviſed, and after re- enters, the deviſe is good. 
becauſe by the entry he was ſeized ab initio, ſo as he might bring 
treſpaſs; Arg. quod fuit conceſſum. 1 Salk. 237. Mich. 6 Ann. 
B. R. in caſe of Bunter v. Cooke. 

11 Mod. 44. A. deviſes his manor and before his deceaſe a tenancy eſcheats 


_ - P. and after the teſtator dies. The queſtion is, whether the eſcheated 


hy Halt, tenancy ſhall paſs, becauſe the manor is deviſed and that is part 


Ch.] — of it, for this tenancy is not deviſed as a diſtinct thing, but as a 
ee. 8 part of the whole which he could deviſe; Per Holt Ch. J. Gibb. 
o 231. Mich. 6 Ann. B. R. in caſe of Bunter v. Cook. 


paſs. 1. Salk. 238. in caſe of Bunter v. Coke. 


1: Mod. 45. A man ſeiſed of a reverſun expectant on an eſtate for life 


129 S. P. Fa: . . . . 
Mo Bi eviſes it, and afterwards tenant for life dies, and then the te/?ator 


Cu. J. in S. dies, yet it paſſes; Per Holt. Ch. J. Holt's Rep. 248. pl. 13. Mich. 
C. and — 6 Ann. in caſe of Broncker v. Coke. 

0 1d 18 0 . 

Linds in reverſion expectant on an eſtate tail, and before his death, the tenant in tail dies 
without iſſue, theſe lands will paſs though a reverſion only at the time of making the will; 
becauſe he is ſeiſed at the time as much as he can be; and it is a certain preſent intereſt, 
though to commence in futuro, and all the eſtate he could give he intended him. Gibb. 
271. S. C. and S. P. by Holt Ch. —— 1 Salk. 237. pl. 16. S. C. & S. P. agreed per 


Cur. 


ch bree. 46. An equitable intereſt is as well deviſable by will, as a legal 
26.8. C. eſtate, 2 Vern. R. 680. Hill. 1711. Greenhill v. Greenhill. 
47. A future intereſt is deviſable. Per Cur. 2 Vern. 679. Hill. 
1711. Greenhill v. Greenhill. | 
48. Though a condition be not in ſtrickneſs of law deviſable, yet 


ſince the flatute of Uſes, the deviſee may take benefit of it by 
an 


on the eſtate; her heirs infiſted the term was merged in the daughter, 


n va - 
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an equitable conſtruction of that ſtatute; per Maſter of the Rolls 
and Ld. Chancellor. Mich. 1718. Ch. Prec. 487. Paſch. 1718. 


Markes v. Markes. A 3 
49. Though the father may by will diſpoſe of the guardianſbip 
of a child till twenty-one; yet though a child be a /unatic# he 


Cannot diſpoſe of the guardianſhip of ſuch child, if above the age 


of twenty-one. Per Lord C. King. 2 Wm's Rep. (638) Mich. 
1731. Ex parte Ludlow. | 


(I. 4) New acquired lands. Paſs in what Caſes. 


I. I F a man deviſe certain lands, as the manor of D. or Mhiteacre, Holt. Ch. 


and has nothin in it at the time of making his will but he J. in the 


purchaſes them afterwards, they ſhall paſs to the deviſee, becauſe it 3 4 


ſhall be taken his intent was to purchaſe them, and if they ſhall Brunker v. 
not paſs, the will is void to all intents. Arg. Pl. C. 344. a. Trin. Coke, 


I - - held ſtrong- 
Io Eliz. per Lovelace ſerjeant, in the caſe of Brett v. Rigden. ly 1 


nion with this of ſerjeant Lovelane, but when he came to deliver the opinion of the court he 
held it not to be law, and held that 39 H. 6. 18. b. Br. Deviſe, 15. does not warrant that opi- 
nion, (to which Powell J. who likewiſe held otherwiſe before, now agreed) Holt's Rep. 247- 
Bronker v. Cook.—-7 Mod. 127, 128, S. C. cited and remarked upon by Holt Ch. J. accour- 


dingly. 


2. Deviſe of lands, in which deviſor has nothing, and after he 
urchaſes the land, this is no deviſe within the ſtatute of wills. Mo. 
255. pl. 401. Mich. 29 & 30 Eliz. in caſe of Butler v. Baker. 

3. In an ejectione firmæ for lands in Weſtminſter it was faid by 
all the juſtices to the jury, that if a man hath a leaſe, and diſpoſeth 
of it by his will, and after HOT? it and takes a new leaſe, and 
after dies, that the deviſee ſhall not have this laſt leaſe, becauſe this 
was a plain countermand of his will, Goldſ. 93. pl. 6. Trin. 30 
Eliz. Aſbby v. Laver. 

4. B. ſeiſed of the manors of H. and T. and Prior's land, hath 
iſſue M. T. IL. and R. M. marries E. afterwards the father makes a 
feoffment 4 H. to the uſe of the ſon and the wife in tail for the jointure 
of the wife and dies; the reuerſian of H. with the other lands deſcend 
to the eldeſt ſon, coho deviſes the manor of T. to his wife 2 her 
Jointure in recompence of dower and jointure in the other lands, with 
divers remainde:* over to his brothers and dies, having iſſue G. 
Theſe lands were held in capite. The wife refuſes her jointure en 
pais, and enters into T. held here that her refuſal ſhall have relation 
only as to H. and not to the manor of T. and the will here thall 
take effect at the time of his death, ſo it ſhall remain as to the 
heir, and the refuſal of the wife ſhall not make good the will for a 
third part, which was void when the deviſe took effect (viz.) at 
the time of the death of the deviſor. But upon the ſtatutes of 
wills jt was held, that after the 27 H. 8. and before 32 & 34 H. 8. 
the manor of T. was not deviſable, and W. B. having not purſued 
the power given him by the ſtatutes of 32 & 34 H. 8. it was re- 
ſolved that the will was void for part ot the manor of T. (1) 


Every 


Holt's Rep. 
247. in caſe 
ot Kronker 
v. Coke. 


Mo. 254. 
pl. 401. 

S. C. agreed 
— . 
348. pl. 
322. S. C. 
agreed by 
the greater 
part of the 
judges and 
ſays that of 
the ſame 
opinion 
were Wray 
Ch. J. and 
Manwood 
in their 
lives 
Poph. 87. 
S. C. reſol- 
ved bv the 
greater 
pail os 
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Bunter 
v. Coke 
Reſolved 
according 
to this opi 
nion. Hill. 
Ann. 
aſch. 6 
Ann. and 
Mich. 6 
Ann. in 
which term 
judgment 
Was given 
in B. R. and 
C. B. ut ſu- 
pra, upon 
ſpecial ver- 
dicts in tuo 
ejectments, 
and aſtir- 
med aſter- 
Wards in 
Dom. Proc. 
upon a 
writ of 
error. 
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Every perſon who had a power of deviſing, muſt be a perſon having, 
which imports two things, ownerſhip, and the time of ownerſhip, 
for he ought to have the land at the time of making his will, and 
then the ſtatute gives him a power to diſpoſe of the two parts which 
he had; but in this caſe the deviſor has not the manor of H. for he 


and his wife were joint tenants thereof during the coverture; fo 


that he himſelf had it not; and to every will there are two things 
requiſite, the writing, and the death of the deviſor ; but in this caſe 
neither * the commencement or the end of it was full and perfect; 
for at the time of the writing and the death, he had no power in reſpect 
of the joint-eftate of H. to diſpoſe of the manor of T'. and by the 
death a. ſurvives to the wife, and part of T. preſently deſcends to 
the heir. (2dly,) The teſtator ought to have a ſole eſtate, as well 
in the land which he leaves to deſcend to his heir, as in the land 
which he deviſes, but here at the time of making his will, and at 
the time of his death he had a joint-eſtate with his wife, to which 
ſhe could not agree during the coverture, wherefore the teſtator had 
a power to diſpoſe of but two third parts of that whereof he was 
ſole ſeiſed, either at the time of making his will, or at leaſt at the 
time of his death. (3dly,) The ſtatutes give a liberty to diſpoſe of 
two third parts of, &c. but what he cannot diſpoſe by ſome act 
executed in his life-time, this ſhall not be taken for any of, &c. 
whereof he may diſpoſe two parts by authority of this act; but in 
this caſe he could not make any diſpoſition of the manor of H. but 
only during the coverture. (4thly,) The ſtatute intended the lord 
ſhould have an equal if not a greater benefit for his third part, as 
the deviſee ſhould have for his two parts, but in this caſe the deviſee 
would have two parts abſolutely, and the king but a poſſibility for 
his third part, if "4 be that the wife ſhould diſagree thereto, which 
would _—_ the king in a worſe condition than the deviſee; for 
the wife may or may not refuſe, and no time is fixed for her refuſal. 
(5thly;) The third part ought to deſcend immediately, without a 
mean time, but here it ſurvives to the wife, and part of T. deſcends 
to the heir, which ought not to be deveſted out of the heir by any 
ſubſequent agreement. If a man be ſeiſed of three acres by knight- 
ſervice in capite and makes a leaſe of one of the acres for life, 
and then deviſes the two acres and dies; this deviſe is void for a 
third part of the two acres. 3 Rep, 25. a. to 37. a. Mich. 33 & 
34 Eliz. B. R. Butler v. Baker. | 

5. A man deviſed all his lands in A, and afterwards purchaſed 
lands in the ſame town, and afterwards one comes to him to take a 
leaſe of this land newly purchaſed, which the teſtator refuſed to let, 
and ſaid that theſe lands newly purchaſed ſhould go as his other 
lands; and upon his death-bed adds a codicil to his will, but ſays 
nothing of his purchaſed lands, and adjudged that the purchaſed lands 
ſhall! pair. 2 Brownl. 74, 75. cited as adjudged Trin. 37 Eliz. 


Bedford v. Vernam. 


6. Termor aewvijes his term to B. and then mortgages it, and 
rexveems it and dies; B. ſhall have the reſiduc. D. 143. b. pl. 55. 
Marg. citcs 40 & 41 Lliz. B. R. Howe's Cate, 

| | 7. A. 
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7. A. deviſes land, and then aliens and repurchaſes it and. dies. 
Per Walſh J. The deviſee ſhall have it. D. 143. b. Marg. pl. 
55. cites 40 & 41 Eliz. B. R. Hewit's caſe, 
Lands were contracted to be purchaſed, but before the convey- Theſe 
ance was made the purchaſor died, having deviſed the land, &c. % 
er Cur. The deviſe is good, becauſe the vendor after the contract and the * 
ood truſtee for the vendee. Chan. Caſes. 39. Trin. 15 Car. 2. purchaſor 


Davie v. Beardſham, and cites it ſo ruled about 1657. in lady —_ 


Fohaine's caſe. wn ro 
admittance, and deviſed them by his will. N. Ch. R. 76. Mich. 13 Car. 2. Davie v. Beverſham. 
8. C.; Chan. Rep. 4. 5. S. C. and cites 16;1. lady Foham's caſe. N. Chan. Rep. 
97. cites 1651. I. ady Foliamb's caſe, ruled accordingly. | 


9. If a man deviſes all his lands for payment of his debts, and 8. C cited 


purchaſes lands afterwards, Lord Keeper ſaid he would decree a ſale 3 


though there were yp precedent articles. 2 Chan. Caſes. 144. Trin. jo Geo. 2. 


35 Car. 2. Prideaux v. Gibben. in Cane. 


10. If a man deviſes a term for years which he had not at the * 


time of the deviſe, but purchaſed ſome time before his death, Holt, p. greatly 
Ch. J. in * delivering the opinion of the court in caſe of Brunker doubted by 
(alias Bunter) v. Cook, ſaid he doubted very much whether it Holt. Ch. J. 
would be good. Suppoſe for the purpoſe, one takes a college leaſe, —_ 
and another makes his will, and ſhould deviſe that leaſe away to Wm's Rep. 
another, and afterwards the teſtator ſhould purchaſe that college 169. in a 
land, ſubſequent to the making of his will, the queſtion is whether 3% aug; 
this would be a good deviſe? and faid he was inclined to think this ſays, that 


would not be a good deviſe, 11 Mod. 126. Trin. 6 Ann. not with- 
1 ra ſtanding 


he doubt the court of B. R. ſeems to have been in in that caſe, whether a leaſe for years would paſs 
Va will made before the purchaſing thereof, it has been clearly held to paſs by ſuch will. 


* [66] 


11. A man deviſes all his land in tail, and afterwards purchaſes 
other lands, and dies without republication, thoſe purchaſed lands 
will not paſs; but if he republiſhes the will in ſuch manner, and 
with ſuch circumſtances, as are neceſſary to compleat execution of 
an original will, then the pui chaſed lands will paſs as by an original 
will; Per Holt Ch. J. in delivering the opinion of the court. 11 
Mod. 127. Trin. 6 Ann. B. R. in caſe of Brunker v. Cook. 

12. Holt Ch. J. doubted much if a chattel real purchaſed aſter 1 Salk. 238. 


the will made will paſs by the will. Gibb. 228. 6 Ann, B.R. in _—_ A 


caſe of Brunker v. Coke. the S. C. & 
8. P. qoubted per cur, Ld. Ch. Parker ſaid, that leaſes which the teſtator had at his death, 
though not at the time of making his will, ſhall paſs by the will. Wm's Rep. 575. Mich. 1719. 
in caſe of Wind v. Jekyl and Albone. 

13. Holt Ch. J. in delivering the opinion of the court ſaid, Powel J. 
that 16 Car. 2. Bridgman being chief juſtice, took notice, that — 
Coke in the caſe of Butler and Baker, lays a great ſtreſs upon the cafe came 
word (having ) but Bridgman ſaid, he did not take it, that it does firit to be 
depend ſo much on the word (having) as on the nature of the thing, — 4 
and there all the judges of the Exchequer Chamber agreed with will might 
him, and Holt ſaid, that here judgment ought to be for the de- be good, bug 


fendant. 1ſt, Becauſe a will is a will from the making, unleſs it be gude bad 


1 evoked. 


66 Deviſe. 


ſearchedthe revoked. 2dly, Teſtator muft be ſeiſed before he can diſpoſe. Zdly 
books, and Upon the difference between a real and perſonal 42 Athly, 


ſaid he can · 7 
not find one Becauſe the will is repugnant to the purchaſe. Judgment to the 


caſe to con- defendant. Holt's Rep. 248. pl. 13. Mich. 6 Ann. Broncker v. 
firm that Coke. 


OPINION 3 
for they all agree that a man muſt be owner of the land at the time of making his will. Holt's 
Rep. 253. Bokenham v. Cook. S. C. 


Cro. E. 14. A codicil, which concerns only perſonal legacies will not amount 


251 8 to a republication of the will ſo as to paſs land purchaſed after 
Parnecot. the making of the will. 2 Vern. 625. Mich. 1708. Litton Strode 


S.P. But y, Falkland, 


dubitatur | 
per omnes, præter Fenner, who thought it would. —S, P. but no judgment. 3 Mod. 220. Pock- 


lington v. Hatton. 


3 Cb. Rep. 15. Equity of redemption of mortgaged lands recleſcd or releaſed 
189. Trin. after the — the will do not paſs by a deviſe of all his lands. 


c. Mich. 1708. 2. Vern R. 625. Litton Strode v. Ruſſell & al”. 


S. C. cited 16. A. articles to purchaſe in truſt for B. Before any conveyance 
——— B. directed by will all his freehold land to be ſettled on C. and his 
maſter of firſt, &c. ſons, the lands articled for paſs by the will. 2 Vern. R. 


The rolls, 670. Hill. 1711. Greenhill v. Greenhill. 
but took | 
a difference where the purchaſe was b-fire the will mad, and where ofter, for in the laſt caſe 


teſtator had no equitable intereſt in the land, and ſo having no title could deviſe nothing. 2 
Wm's Rep. (63!.) Trin. 1731. Langford v. Pitt. 


[ 67 4-37 A. contrafted for the purchaſe of land in truſt for B. the 
ee money to be paid, poſſeſſion to be delivered, and conveyances to 
679. pl. c. be executed four months after. In the mean time B. made 
S. C. de- his will and deviſed. all his perſonal eſtate to be ſold, and the 
— — money to be laid out in land and ſettled together with his freehold 
on are. Cltate on J. S. and deviſes to him and his heirs all His lands 4 
hearing.— inberitance, having no lands but thoſe contracted for, part of whic 


Sub. Eau. were cuſtomary. The conveyances were afterwards executed, 


- .. and then B. died, but without republication of his will. Decreed 
dem vervis firſt per Ld. Cowper, and now per Ld. Harcourt, that the lands 
8 Chan paſs, and that no ſurrender of the cuſtomary lands was neceſſary, 
/ B. having only an equitable intereſt in them. Ch, Prec. 320. Hill. 
1711. Greenhill v. Greenhill. | 
18. There is a diverſity betwixt the deviſe of a real eftate and the 
deviſe of 4 perſonal eſtate ; as if I deviſe all my real and perſonal 
eſtate, and afterwards purchaſe more of each kind, only the per- 
ſonal eſtate that is purchaſed afterwards ſhall paſs. The reaſon of 
this difference ſeems to be, that with regard to the real eſtate 
bought after the making the will, ſuppoſing that not to paſs, ſtill 
there is one in law capable of taking it, (viz.) the heir; but as ta 
the perſonal eſtate, if the executor, though made before the ac- 
uiring thereof, does not take it, it is uncertain who ſhall. Per 
Ld. Chancellor. Wms's Rep. 575. Mich, 1719. in cafe of 
Wind v. Jekyl & al' | | | 


(5) 


Deviſe. 


(I. 5) What Perſons may deviſe Emblements, 


1. J F a man be /ciſed of land in fee, or in fee tail, and ſows the 
land, and deviſes the corn growing upon the land at the time 


of his death unto a ſtranger, it is a good deviſe, notwithſtanding 


that the land is not deviſable nor in uſe, &c. Perk. S. 512. 

2. But if the deviſor had deviſed the trees growing upon the 
land at the time of his death, the deviſe as unto the trees is void, 
becauſe that the heir of the deviſor ſhall have them, and not the 
executors, &c. Perk. S. 512. 

3. If a man ſeiſed of land in fee, as in right of his wife, leaſes the 
ſame land for years unto a ſtranger, and the /efſee ſows the land, and 
afterwards the wife Mies, the corn not being ripe; in this caſe the 
leflee may deviſe the corn growing upon the land, and yet his 
eſtate was certain and is determined; but a thing uncertain was the 
cauſe of the determination of his eſtate, &c. Perk. S. 513. 

4. If tenant by the curteſey of lands or tenements for life, leaſes 
the ſame unto a flranger for years, and the leffor dies within the term 
of years, in this caſe, if the corn were growing upon the lands, and 
not ripe at the time of the death of the leſſor, the leſſee may well 
deviſe the ſame, &c. Perk. S. 514. 

5. But if after the ſowing the leſſee for years enfeoffs a ſtranger, 
and before the, &c. and the leſſor enters for a forfeiture, he ſhall 
have the corn, &, Perk. S. 515. 

6. So of a leaſe for years upon condition, mutatis mutandis, &c. 
Ibid, 

7. And if the land be recovered againſt 7 — or years in a writ 
of waſte, he cannot deviſe the corn, notwithſtanding it be growing 
upon the land at the time of his death, &c. Ibid. 

8. And / if land be recovered againſt his leſſor by a more ancient 
title, &c. But otherwiſe it is if a common recovery be had againſt his 
leſſor, in a writ of entre en le poſt, or in any other writ by a falſe 
and feigned title, &c. Perk. S. 515. 

9. If a man ſeiſed of land in fee thereof nferoffs a ftranger in 
mortgage upon payment, and not payment on the part of the leſſor, 
at a certain day, and the feoffee ſows the land, and the feoffor pays 
the money at th, day appointed, and enters, now the feoffee cannot 
deviſe the corn growing upon the land, as it is faid, Tamen guere. 
_ Perk. S. 516. | 

10. If a manor be put in execution upon a ſtatute merchant, and he 
who has the manor in execution, has a ward after the execution, by 
reaſon of the manor, which ward is as much worth as the debt does 
amount unto, he whoſe lands are put in execution, ſhall have a ſcire 
facias againſt the conuſee, &c. and ſhall have his manor back again; 
but F the conuſee had ſowed the land, he may well deviſe the corn 
growing upon the land. Perk. S. 517. 

11. And if a man be ſei/ed of land in right of his wife, &c. and 
ſfowes the ary land, and deviſes the corn growing upon the land, — 
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and dies before the corn be ſevered, the deviſee ſhall have the corn 
and not the wife, but otherwiſe it is of graſs not ſevered at the 
time of the deviſor's death, &c. Perk. S. 518. 

12. If a diſſeiſar be of land, and he ſowes the land; now, if the 

aiffeiſee enters or recovers by a writ of aſſiſe before the corn be ſevered, 
he may deviſe the corn, and fo may not the diſſeiſor; but otherwiſe 
it ſhould be zf the corn be ſevered before his entry, or before his 
recovery, notwithſtanding that it remains upon the land, for then the 
diffeiſor may deviſe the fame, &c. But the law is otherwiſe in the 
ſame caſe of trees ſevered, which were growing upon the land, &c. 
Perk. S. 519. 
13. And it is ſaid, if tenant in tail of land leaſed the fame land 
For life, and the liſſee ſowwes the ſame land, and the tenant in tail dies, 
and the z/ſue in tail recovers in a formedon en le deſcender, before the 
corn is ſevered, the iſſue in tail may well deve the corn, tamen 
quære. Perk. S. 520. 

14. If a man /e, of land in fee, has iſſue a daughter and dies, 
Bis feme being big with child of a ſon, and the daughter enters and 
fewes the land, and after the ſowing and before the ſeverance, the 
ſon is born, and one of his next friends enters for him; yet the 
daughter may deviſe the corn growing upon the land. Caufa patet. 
Perk. S. 521. | 

15. But if after the ſowing, and before the ſon is born, the mather 
has recovered her dower againſt the daughter, and the land jowed be 
aſſigned unta her by the ſheriff for her dower in the allowance of 
other lands, now the mother may deviſe the corn 2 upon the 

a land, and the daughter cannot. Tamen quære. Perk. S. 521. 

— wy 16. The flatute of Merton cap. 2. which gives, quod omnes viduæ 
cites Fleta, de cœtero poſſint legare blada, &c. as unto this point, it but in affirm- 
lib. 2. cap. ance of the common-law ; for if tenant in dower, &c. ſowes the land 
£ _ be- which ſhe holds in dower, and makes her executors and dies, 
ſtatute of the corn not ſevered, the executors ſhall have the corn, notwith- 
Merton the ſtanding they are not ſevered, by the common-law. And to be 
22 ſhort, tenant in dower may deviſe the corn growing upon the land, 
Aſpoſe de Which ſhe holds in dower at the time of her death, by the common 
rebus& law. And ſo was the law taken in 4 H. 3. Deviſe 6. which was 
lere n dete 16 years before the making of the ſtatute of Merton, &c. Perk, 
uis in dote 8 

ſua exiſten- & · 522. : 

tibus five ſeparati fint a ſolo ſive non, but that before they might have done it ; and ſays, that they, 
who held this opinion, relied much upon the words (de cztero) which imply, as they ſay, a new 
law; but others held the contrary, and that for advancement of tillage, and encouragement there- 
unto, which is ſo profitable for the common wealth, and by reaſon of the uncertainty of her 
eſtate for life, they held opinion, that the executors or adminiſtrators of the wife ſhould have, or 
ſhe herſelf ® by her will may diſpoſe of them, as well as any other tenant for life might do, and 
they vouch authority before this ſtatute in 4 H. 3. where it is ſaid, note that tenant in dower may 
deviſe ker corn growing upon the land at the time of her death. Now, to clear this doubt, was 
this ſtatute made, and / de cetero) may as well be applied to the clearing of a doubt beneeforth, as for 
making a new law, and ſo of neceſſity it muſt be taken in this chapter for ſuch lands and tenements, 
as the widow has of jnheritance, &c. quam de aliis terris et tenementis fuis. 2 Inſt. 81- 


* 
[ 69 ] 17. If two tenants in common be of lands in ſee, and one of them 
takes a wife and dies, and his wife is endeted, &c. and ſhe and the 


other tenant in common ſotu the land, &c. and afterwards ſhe m_ 
| er 
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het executors and dies the corn not being ſevered, her executors 
ſhall have the corn in common with him who held in common with 
the tenant in dower. Perk. S. 523. 
18. If a parſon ſows his glebe, and dies before ſeverance ; he See (I. 2.) 
may deviſe the ſame, becauſe the corn ſhould have gone to the pl. 2. 
executor. Wentw. Off. Executor. 19. 


(I. 6) Good. And what will amount to a Deviſe. 


1. ONE who had feoffees ſeiſed to his uſe, deviſed by his 
will, that his executors ſhould ſell the woods, &c. Per Keble 
it is a void will, for it is prejudicial to the heir, contrary to Brian 
and Vaviſor, for the &Satute directs, that all feoffments, gifts, &c. 
by ceſty que uſe ſhall be good, and the ſame law of a will, and 
he may deviſe for years by his will, and heqmay deviſe the profits or 
part of them, till ſuch a debt be paid, and therefore the will is 
pou of the woods, which Wood and Davers agreed, Quod nota. 
r. Feoffments al Uſes. pl. 11. cites 14 H. 7. 14. 
2. If I releaſe all my lands to A. and his heirs, this is a good 2 And. 13. 


deviſe to A. and his heirs of thoſe lands; by all the juſtices, d. — > : 
33. pl. 83. Mich. 37 H. 8. Anon. 30. pl. 30. 


S. P. Arg. cited Cart. 184. 


3. Where a Man had feoffees to his uſe before the ſtatute of uſes 
made anno 27 H. 8. and after the ſame ſtatute, and alſo after the 
ſtatute of 32 H. 8. of wills he willed that his feaffees make eſtate to 
M. NM and his heirs of his body and died, this is a good will and de- 
viſe, by reaſon of the intention, &c. Br. Deviſe, pl. 48. cites P. 
38 H. 8. per Baldwin Shelley and Mountague J. determined for 
aw, | 

4. L. infeoffed B. and C. in truſt to perform his will, and after. S0 if he 
wards by his will declares, that his truſtees ſhould fland ſeiſed to the i, 5m. 
\ uſe of J. S. his daughter, who was his baſtard, this is a good deviſe cap. 10. that 
of the land by the intention of deviſor. D. 323. pl. 20. Paſch. 25 bis feoffees 
Eliz. Lingen's caſe, Lg 
J. S. ibid. 


Though in the firſt caſe the feoffees cannot ſtand ſeiſed to the ſaid uſe. Ibid, 


5. A will made after this manner, I have made a leaſe for twenty Dal. 34. pl. 
ene to F. S. paying but 105. rent, this is 2 good leaſe by the 33 
will; for this word (I have) ſhall be taken in the preſent tenſe as verbis. 
in a deed of feoftment this word (Dedi) ſhall. Mo. 31. pl. 101. = cale 


Trin. 30 Eliz. Anon. 7 J. ag. laß 
1. 2 Vent. 57. Wright v. Wy well.] Lev. 259, 260. S. C. Trin. 1 W. & M. in C. B. 
Powell J. held according to the caſe in Mo. 31. pl. 101. but the other three Juſtices e contra. 


6. A. deviſed land to his wife whom he made executrix to uſe [70] 
at her pleaſure, and reque/ted her to pay his debts; per Anderſon and 
Walmlley J. againſt Periam, the money in her hands, for which ſhe 
fold the lands, are aſſets; but adjornatur, Le 224. pl. 306. Mich. 


7. A 


32 & 33 Elz. C. B. Alexander v. Lady Greſham. 


— 


7. A rent was deviſed to J. S. cum clauſula diſtrictionis; though 
clauſula diſtrictionis is not ſufficient in a grant by deed to create 
a rent, yet it was adjudged good here, becauſe it was by deviſe, 
Mo. 592. pl. 798. Trin. 40 Eliz. Kingſwell v. Cawdrey. 

8. Bo dor ord by his will deviſed certain lands to his wife in 
theſe words, (Non per viam fidei commiſh) for which his ſon 
might ſue her, but hoping if his ſon grew thrifty, that at her death 
ſhe would leave the remnant of theſe leaſes ta him; ſhe married Grey- 
fil ; but before marriage Greyſil wrote unto her, that ſhe ſhould 
have the diſpoſing of thoſe leaſes at her death; after the marriage 
Greyſil ſells the leaſes; Ford brings his ſuit in chancery, and had 
no help by the opinion of the court. Cary's Rep. 31, 32. cites 
31 May. 1 Jac. 1603. | 

9. One may deviſe his eſtate by his laſt will in ſuch a manner as 
he cannot make any grant ar conveyance ab Bp: his life ; reſolved. 
8 Rep. 95. a. Trin. 7 Jac. the firſt refolutFh in Matthew Man- 
ning's Caſe. | 

10. 45 if a man ſeiſed of ſocage lands in fee deviſes, that if A. 
pays 100 J. to his executors, that he fhall have the land to him and 
his heirs, or in tail, or for life, &c. and dies; and afterwards A. pays 
the 100 J. A. ſhall have the land by this executory deviſe, and yet 
he could not have by any grant or conveyance executory at 
common law; but this ſtands well with the nature of a deviſe ; Per 
Cur. 8 Rep. 95. a. Trin. 7 Jac. in Manning's caſe. 

11. A, deviſed his freehold and leaſehold lands to B. his fon and 
heir (whom he made executor) excepting 20 l. per annum for ſeven 
years, to be employed thus, viz. Iool. to D. his daughter to be paid 
within five years, and 3001. to his daughter E. within ſeven years; 
this is a meer perſonal legacy, and B. being dead after the ſeven 
years, and*not having paid, and no action lying on account againſt 
B's executors at law, or otherwiſe, D. and E. have their remedy in 
ſpiritual court. Cro. J. 279. pl. 9. Paſch. g Jac. B. R. Love v. 
Napleſden. | 

2 Bulſt-207- 12 A. deviſed legacies, and afterwards ſaid to his executor / 

cordingly. would have you increaſe them ne a ſum. This by the civil law 
is termed commiſſum fidei, and held a good legacy. Cro. J. 345. 
pl. 14. Paſch. 12 Jac. B. R. Penſon v. Cartwright. 

Mo. $46. 13. Deviſe to A. but if ſuch and ſuch things happen (mentioning 

2 14% them) then the ſame Hall be reſerved and put out to the uſe of B. 

judged — When the contingents happen, B. ſhall take. Cro. J. 394. pl. 7. 

3 Bulſt. Fill. 13 Jac. B. R. Blandford v. Blandford, 


38. Blam- 
ford v. Blamford. S. C. adjudged. 


Sid. 45. Pl. 14. Deviſe was of 100l. to B. and that his executors ſhould double 


— it. This was ſaid to be a deviſe of 200l. and the other ſide did not 


without any Oppoſe it. Raym. 23. Mich. 13 Car. 2. B. R. in caſe of Nichol- 
diſpute, ſon v. Sherman. 

that ſuch 4 | 
legacies ſo deviſed to be doubled are executory legacies of the firſt teſtator, and not the legacies 
of the executor, who died before the action brought, which was afterwards brought againſt the 
Executor's executor, —Keb. 116. pl. 20. S. C. ſays, this point was waived as a ſufficient 
deviſe of a legacy, and that it was not at their diſcretion. 
15. Teſtator 


Deviſe. | 71 


15. Teſtator in his will deſires his executor te give to A. 2091, Decreedae- 
but leſt it wholly to the executor's own free will how, when, and in d. K. 
what manner, to diſpoſe of it to him; per Cur. *tis a good legacy, 146. Paſch. 


and decreed the payment. Chan. Rep. 246. 16 Car. 2. Breſt y. 1713. {ones 


| v. Nabbe. 
on S. P. only 
in this caſe the deſire was verbal, but the def-ndant owned it by her anſwen The w-rds 


were, you my if you ple. give 100 J. t A. but I leave it ine ta you; Parker C. held it a truſt, 


and decreed the monev to A. but if any partic lar i ſtance of mſ behaviouw had been aſſigned in A. 


it might have forfeited the truſt. 10 Mod. 404.—. Edu. R. 146. ſays, that this decree was 
againſt the opinion of ſeveral at the bar. | 


16. A paper writing left with a will, and written after, though it 
will not amount to a codicil, yet it is a good declaration of the in- 
tent of the teſtator, whom he intended to take as younger chil- 
dren by the faid will. Ch. R. 265. 18 and 19 Car. 2. Hawtree v. 

Trollop. 

17. A. poſſeſſed ofm leaſe for years, deviſed it to his wife, in hopes 
ſhe would leave it to his fon. This is no truſt ; and the after huſ- 
band of the wife having fold the term a bill was brought by the ſon 
to be relieved, it was diſmiſſed ; cited per Finch C. as a caſe 
in the time of Lord Ch. Egerton. Ch. Caſes 310. Hill. 30 and 

1 Car. 2. | 
: 18. A. bequeathed his perſonal eftate to his wife for life, and what 
ſhe has left at her death, it is my will and I de deſire her, that it ma 
be equally diſtributed between my own kindred and hers. A. tied, 
and the widow marrying, a bill was brought by the relations to 
have an inventory and ſecurity given, becauſe ſhe had only the uſe 
of it during life; and the words (what foe has left) ſhall refer to 
bona peritura, or ſuch as may be quite worn out with uſing, But 
it being anſwered that the ettate being fo ſmall that ſhe could not 
live upon it without ſpending the ſtock, the Maiter of the Rolls faid, 
that if that be ſo, it might alter the caſe, and directed the value to 
be ſtated by a maſter, and then he would give further directions. 

Ch. Prec. 71. pl. 64. Paſch. 1697. Cooper v. Williams. 

19. Directions in a will that the heir ſhall renounce all his right 
in ſuch lands to à younger ſon, amounts to a deviſe, Ld. Raym. Rep. 
187, Paſch. q W. 3. cited by Treby Ch. J. as a point lately referred 
to Holt Ch. J. and himſelf by the Ld. Chancellor in the caſe of 
Hodgkinſon v. Star. 

20. A recital in a codicil cannot amount to a deviſe; as menti- 8. c. & 8. p. 
oning in the codicil that he had given an eſtate tail to B. whereas held 2c- 
the eſtate he gave to B. by the expreſs words was but an eſtate for — Wh 
life to B. and the tail to his ſon; this will not enlarge B's eſtate 54, 36. Hill. 
for life to an eſtate tail. 2 Vern. 449. 451. Mich. 1703. Arg. in 1700-08 
caſe of Bampheld v. Popham. _ _ 

: vor Maſter of the Rolls and Powel ]. 


21. Words of recommendation or defire in a will are always ex- It was ad- 
— as a deviſe; per Maſter of the Rolls. Ch. Prec. 202. mitted, that 


G | the words 7 
rin. 1702. in caſe of Eales v. England. | | 255 or 1 
bi amount to an expreſs deviſe ; and that if a deviſe be 4% A. for life, direfing him at bi: diceaſe 
70 give it to J. S. that amounts only to an uſe of it to the deviſee for life, remainder over to J. 5. 
2 Vern. 467. pl. 427. Mich. 1704 in caſe of Eacles'v. England. S. C. 
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22. A. by will gives 300 l. to B. and declares his will and de- 
fire that B. give the 300l. to M. his daughter, at his death, or ſooner, 
if there be occaſion for her advancement. It was admitted that (J 
deſire) or ( Twill) amounts to an expreſs deviſe ; and that if a de- 
viſe be to B. for life, directing him at his deceaſe to give it to J. S. 


that amounts only to a deviſe of the uſe of it to B. remainder over to 


72 J. J. S. and decreed the 300. to M's adminiſtrator, ſhe being dead. 
2 Vern. 467. pl. 427. Mich. 1704. Eacles v. England. 
23. Giving an executzy pmver ts ſell is no diſpoſition; for the ex- 
ecutor in this caſe takes no eſtate, but only has an authority, which 
when executed, and the executor in purſuance thereof makes a 
ſale of the rent, then, and not before, are they diſpoſed of, and ex- 
cepted out of the general clauſe of the will ; but it the executors 
don't fell, or if there be no occaſion for them to (ell, in which caſe 
they can't ſell, then there is no diſpoſition. 6 Mod. 111. Hill. 
2 Ann. B. R. per Holt Ch. J. in delivering ti opinion of the court 
in caſe oſ the counteſs of Bridgwater v. Duke of Bolton. 
S. C. cited 24. A. being angry with B. his ſon, and doubting if B. really was 
ee his ſon or not, deviſed almoſt all his eſtate to C. and on delivering 
= Jones v, this will to C. A. ſaid to C. that if B. behaved well, he might give 
Nabbe.— him 20/1. per quarter, and if he uſed that well, he might give him 
* 401. a quarter. Decreed B. the 40l. per quarter. 2 Vern. 559. 
3 pl. 507. Trin. 1706. Kingſman v. Kingſman. 
of Nab v. Nab .S. C. cited Abr. Equ. Caſes. 405. pl. 3. in caſe of Jones v. Nabbe. 


25. A baron gives all his eftate to his ws and ſays I deſire and 
requeſt my ſ.'id wife to give all her eſtate which ſhe ſhall have at the 
time of her death to her and my neareſt relations equally among them. 
Harcourt Chancellor. The words of the will being ſo very gene- 
ral, both in reſpect of the money, and the perſons to take it, it 
does not amount to a deviſe, but it is 9ly a recommendation to the 


wife to make ſuch a diſpoſition ; but if he had deſired ſhe would 


have given it to a particular perſon, it is a good deviſe and a 

truſt, A deviſe to the neareſt relations is good; and ſuch ſhall be 

8 accounted as are next by the ſtatute of diſtributions. 1712. in 
anc. 

26. So a requeſt or deſire to pay debts, is as a poſitive deviſe, 
for a requeſt to pay debts can mean nothing but to charge the land; 
for the perſonal in all events is liable. Hill. 1715. Trot v. Ver- 
non.— In Sir Oliver Aſhcomb's caſe the deviſee is executor, and de- 
— to ſee the will performed, and real and perſonal both liable to 

ts. 

27. Teſtator bequeaths his perſonal eſtate to his wife, and adds, 
J do not doubt but my wife will be kind to my children; the court 
thought theſe words gave a right to no child in particular, or a right 
to any particular part of the eſtate, but that the clauſe was void for 
wicertainty, ꝙ Mod. 122, Hill. 11 Geo. Buggins v. Yeats, 


= (7) 
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(I. 7) Good. In Regard of the Perſon to whom. 
Perſons capable or not. 


i. DERSONS eutlatbed in a perſonal action, or convict or at- 
tainted of felony or treaſon are capable of a deviſe, though it 
is liable to forfeiture, as the caſe is. Noy's Comp. L. 100. 

2. A deviſe to the heir of Nichzlas, tobo is an alien, is void. 1ſt, 
becauſe Nicholas was alive, Et nemo eſt heres viventis. 2dly, 
Nich. being an alien could not have an heir, 1 Lev. 59. Hill. 13 
& 14 Car. 2. B. R. Collingwood v. Pace, 

3. A papiſt cannot take a freehold or leaſehold eſtate by will, be- 
cauſe taking by will $ taking by purchaſe ; and by the expreſs 
words of the ſtatute 11 & 12 W. 3. cap. 4. A papiſt is diſabled to 
take * by purchaſe; alſo terms for years are expreſsly mentioned in 
the ſtatute. 3 Wms's Rep. 46. Trin. 1730. Davers & al v. 
Dewes & al. | 
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For this 
reaſon it 
has heen de- 
termined, 
that where 
a ju''gment 
was given 
to a papiſt 


he could not extend the land, for that would give him an intereſt in the land; and it is the fame 


thing where the judgment is given in truſt for a papiſt. Per Ld. Parker. Hill. 1719. 


Fletcher. Ibid. in the note, 


4. Upon a trial at bar in ejectment, the caſe was this, one Ed- 
mund Smith being ſeiſed in fee of the premiſſes in queſtion, deviſed 
the fame to Amy his widnu and ber heirs, Amy was a papiſt, and at 
the time of the death of the tetakor was above the age of eighteen 
years, and being of full age conveyed the premiſes for a valuable conſi- 
deration to one Stanton a proteſtant and bis heirs, the leſſor of the 
plaintiff claimed as heir at law of the teftator, and the defendant 
claimed under Stanton, 

Upon this caſe two queſtions were made, Iſt, Whether the teſta- 
tor was compos mentis or not, at the time of making the will, 
And 2d, Whether the conveyance made by Amy the widow, being 
for a valuable conſideration was good within the ſtatute of 3 
George 1, 

The firſt of theſe queſtions depending upon a matter of fact to 
be left to the jury, the counſel for the leſſor of the plaintiff inſiſted 
that if it was againſt him, yet that this ſtatute of 3 Geo, 1. does 
not avoid the diſability created by the ſtatute of 11 & 12 of W. 3, 
cap. 4. which diſables papiſts to take the purchaſe, in regard, that 
in the ſtatute of king George there is an exprels proviſo, that this 
part of the ſtatute of King William, ſhall, notwithſtanding that ſta- 
tute of King George, be, and remain in full force, and the court 
declared their opinion to be ſo, but in regard, if the other queſtions 
ſhould be with the plaintiff it would be ſufficient to determine the 
right, it was left to the jury, who found that the teſtator was non 
compos, and therefore gave a verdict for the plaintitf. 

Note, it was alſo made a queſtion to be determined by 22 
whether the conveyance to Stanton was upon a valuable conſidera- 
tion, or not, and to three queſtions were made, two of which pre- 

(3 2 vious 
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is void alſo. 
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vious to the queſtion upon the point in law on the conſtruction of 
the ſtatutes, and the queſtion on this was, whether by the ſtat. 3 
Geo. 1. cap. 18. ſ. 4. & 5. this fale was valid, and the court held 
not, that by the ſtatute 11 & 12 W. 3. cap. 4. f. 4. there are dif- 
ferent provitions for perſons ot different ages, yiz. for thoſe under 
eighteen by veſting eſtates limited to them for the benefit of their 
8 and theſe were intended to be able to convey to proteſ- 
tants; but as to others above eighteen they are abſolutely diſabled 
from taking any eſtate by purchaſe, and the ſtatute of K. George 
never intended to enable them to convey what they had not, but 
only to facilitate the conveyances to the others in whom an eſtate 
was veſted by the proviſo in the ſtatute 3 Geo. 1. cap. 18. ſ. 5. 
on which this opinion was given, MS. Rep. Pafch. 15 Geo. 2. 
B. R. Fairclaim on the demiſe of Borlace v. Newland & al”, 

5. One Mary Bone by her will deviſed fegeral eſtates in Hamp- 
ſhire to truſtees and their heirs, as to part for payment of her debts, 
and after ts raiſe a ſum of $0001. ond te pay the ſame to one William 


Meer a defendant in the cauſe, :r in default of raiſing ſuch fum, then 


to convey to Mor, or as he ſhould direct, and as to the other lands in 
truſt, to pay the rents and profits to Mary Lacy the teſtatrix's 
mother during her life, and after to the defendant Moor during his 
life, and to raiſe and pay a further ſum of 40091. to the defendant 
Moor, and then to convey the remainder of the lands to the ilue 
female of Moor in tail with other remainders over. 

Soon after the death of the teſtatrix, the plaintiff purchafed of 
the defendant Moor, all his eſtate and intereit under the will of 
Mrs. Bone, and which was conveyed to the plaintiff by the de- 
fendant Moor, in conſideration of 14001. by indenture of bargain 
and ſale inrolled, dated the 29th of January, 1733, 

Upon the 28th June 1734 the plaintiff brought his bill agaiuſt 
the truſtees and againſt the defendant Moor, and the heirs at law 
of the teſtatrix, to eſtabliſh the will and to have the truſts of the 
will performed. | 

The defendant Moor in his anſwer admitted his conveyance to 
the plaintift, and that in reſpect of great incumbrances upon the 
eſtates he believed the 14001. was the full value, and as much as 
his intereſt therein was worth at the time of the aftignment therc- 
of by him to the plaintiff. 

4 4 truſtees ſubmitted to aſſign the eſtates as the court ſhould 
rect. 


The heirs at law were all infants and put in their anſwer by 


pom and inſiſted if it ſhould appear that Mary Bone did make 
uch will, as fet out in the bill, which they did not admit, yet that 
the deviſes and beque/ts therein ts the defendant Mer ure void, inaſ- 


much as he was after the 29th September 1700, and at the time of 


making the ſaid will, and of the deceaſe of the teſlatrix, a perſon edu- 
cated in the popiſh religion, and then and noto profeſſing the ſame, and 
that = A _ and by an aft of parliament made in the 11 
& 12 W. 3. he is diſabled ts inherit, or take by purchaſe, any land; 
Ir bercditaments, or any intereſt therein within this Kingdom of Eng” 

lan y 


Deviſ?e, 


land, and inſiſted that the plaintiff's purchaſe is not a bona fide pur- 
chaſe or for a lull and valuable confideration. 

After the putting in this aniwer, the plant; upon the 29th Nov, 
1742, filed a jv; lemental Vitl, charging that the deſendant Moor did 
upon the 31)? of Mey, 1742, in the King's Bench at Weſtminſter, 
purſuant to the fiat. 11 George 2. cop. 17. (which was in the year 
1738) eniituled an act for ſecuring the etates of pats/ts conforming to 
the preteſtant religion, Sc. conform to the protefiant religion © by 
there taking tive «uths and ſulſcribing the declaration mentioned in the 

ſlatute, and the plaintiff t that thereby his title to the premiſſes, 
if it was before defective on occount of the defendant Adoor's being a 
papiſi, is now made gd by virtue of this flatute. 

The inſunts, by their guardian, in anſwer to this ſupplemental 
bill, inſiſted, that if the detendant Moor did conform at, the time 
and in the manner chgrged, yet that it has not made the plaintiff's 
title to the premitles in queition good, for that they the defendants 
did lang before the time of the ſaid Mosr's pretended conformity enter 
their claim to the ſaid premiſſes at the quarter ſeſſions of the peace held 

for the county of Southompton. 

Upon thele bills and anſwers the parties went to iſſue, and ſeve- 
ral witnefles were examined to prove the will, and alſo as to the 


fact of the defendant Moor's contormity, and to the queſtion, whe- 


ther the indenture of 29 Jan. 1733, was a bona fide purchaſe, and 
tor a full and valuable conſideration. 

Upon the evidence, the will appeared to be well proved fo that 
the queſtions reſted upon the conſtruction of the ſtatutes and the 
queſtions, whether there appeared ſufficient evidence of the de- 
fendant's Moor's conformity ; and that the deed of 29 Jan. 1733 
was a bona hde purchaſe and for a full and valuable conſideration. 
The ftatutes upon which the whole depends, are 11 & 12 W, 3. 
cap. 4. 3 Geo. I. cap. 18. ſ. 4. And the ſtat. 11 Geo. 2. cap. 
17. which ſtatutes are as follows. The fat. of 11 & 12 IF. 3. 
cap. 4. is intituled, An Act for the further preventing the Growth of 
Popery ; and ſo much of it. as relates to the preſent queſtion, is in 
ſection 4. which contains two proviſions 3 N 

1/t. That papi/ts not taking the oaths within fix months after their 
atturning the age of eighteen years ſhall be incapable to inherit any 
lands or hereditaments ; 

24. That papiſts ſhall be diſabled and incapable to purchaſe either 
in their un nam, or in the name of any other, or to their uſe or in 
tru/t for them, any lands or hereditaments, and that all eſtates, terms, 
& other intereſt, or profits out of lands mediately, or immediately, to the 
14% of, or in truſt for, any papiſt ſhall be utterly void, and of none f 
feet, ta all intents, conſtructions, and purpoſes whatſoever. 

By the ſtatute of 3 Ges. 1. cap. 18. which is faid in the title of 
the act, to be an act made for the ſecuring of purchaſes made by pro- 
teſtants ; and in the 4th ſect. after reciting that ſome doubts had 
ariſen upon the act 11 & 12 W. 3. and upon another act made in 
the 1 Jac. 1. and other acts made againſt papiſts and popith re- 
cuſants, touching the ſale of the eſtates of perſons profeſſiug the 
popiſh religion, or incurring the diſabilities and incapacities in = 
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ſaid acts mentioned, it is provided, That no ſale for a full and va» 
luable confederation of any lands or hereditaments, or any intereſt 
therein, by any perſon being the reputed owner, or in the poſſeſſion or 
receipt of the rents and profits heretofore made, or hereafter to be made, 
to and for any furchaſor, and meeriy and on!y for the benefit of pro- 


teſtants, ſball be avoided or impeached for or by reaſmn or upon pre- 


tence of any of the diſabilities or incapacities iu the ſaid acts or any 
of them contained, unleſs before ſuch ſale the perſon entitled to take 
edvaentage of ſuch diſability or incapacity ſhall have recevered ſuch 
lands, Sc. or given nctice of his claim and title thereto to ſuch pur- 
chaſor, or before the contract for ſuch ſale ſhall have claimed the lands, 
Sc. by reaſon of ſuch aiſability or incapacity, and have entered ſuch 
claim in open court at the general ſeſſiun of the peace fn the county 
wherein the lands lic, and bona fide, and with due diligence purſued 
his remedy in a proper court of Juſtice for thy. recovery thereof, the 
faid ſeveral acis above mentioned and referred to, or any thing therein 
contained, to the contrary notwith/landing. 

Provided nevertheleſs, That whereas it was among ft other things 
enacted by the ſaid ſlatute of 11 & 12 V. 3. That every papiſt ſhould 
be diſabled and incapable to purchaſe, either in their own names, or in 
the name of any other, or to their uſe or in truſt for them, any lands or 
hereditaments, and that all eſtates, terms, or «ther intereſts or profits 
out of lands mediately or inunediately to the uſe of or in truſt for any 
papi/?, ſhall be utterly void and of no effect to all intents, conſtructions 
end purpoſes whatſoever ; it is hereby declared and enafted, that the 
ſaid recited part of the ſuid att of parliament ſhall not be hereby al- 
tered or repealed, but the ſame ſhall be and remain in full farce as if 
Vis ac had never been made. | | 

Then comes the ſtatute 11 Gee. 2. cap. 17. which is intituled, 
An Act for ſecuring the Eftates of Papi/ts conforming to the Proteſtant 
Religion againſt the Diſabilities created by ſeveral Acts of Parliament re- 
lating to Papiſis. And after reciting, that perſons profeſſing or edu- 
cated in the popiſh religion, are, by divers acts of parliament, ſub- 
zccted to ſeveral diſabilities and incapacities, which may affect per- 
tons conforming from the popiſh to the proteſtant religion, and 
that many perſons have already conformed and are willing to ſub- 
mit to his majeſty's government, and that others are likely ſo to do, 
It is enadea, that all perſons, being reputed owners, or in poſſeſſion or 
receipt of the rents and profits of any lands or hereditaments, or any 
intereſt therein, who have been or are reputed to be papiſis, or edu- 
cated in the popiſb religion, and have conformed to, or hereafter fhall 
conform to, aud profeſs the proteſtant religion, and have taken or fhall 
take the oaths of allegiance, ſupremacy, and abjuration, and ſubſcribe 
the declaration in the flatute of 30 Car. 2. cap. in the court of 
Chancery, B. R. &c. and that all perſons, being proteſtants, claiming 
under frch perfons, ſhall hold, paſſeſs, and enjoy all ſuch lands, & ae, 
and diſcharged from the diſabilities and incapacities in the ſaid atls, 
or any of them, for fuch eftate or intereſt as ſuch perſons would have 
had if no fuch diſability or incapacity had incurred, unleſs the perſons 
entilled to take advantage thereof have atinally and bona fide recover- 
ed, or ſhall hereafter recover ſuch lands, Sc. by judement or decree in 


fore 
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ſome action or ſuit, already commenced, or — to he commenced, 
fix calender months at leaſt before the making the records of ſuch pa- 
piſts or reputed papiſts, taking the caths, &c. and to be * with 
due diligence ;, and then follaws a proviſo, that the acts fhall not pre- 
judice the right of any perſon who ſhall have been in poſſeſſicn two ca- 
lendar months precedent to ſuch record. 

Note, the very words of the ſtatutes are not here inſerted, but 
only what appears to be the ſubſtance of them. 

Now it was argued by Sir Dudley Rider Attorney General, 
Mr. Murray Sollicitor General, Mr. Brown, and Mr. Wilbraham 
for the plaintiff, ; 

That the two ſtatutes ſubſequent to the ſtatute of King Wil- 
liam, were made for the benefit of proteſtant purchaſors, and 
therefore to be favourably conſtrued, and rather to be ſtretched 
than otherwiſe; @ | 

That theſe ſtatutes ought to be conſidered as acts of ſtate found- 
ed on the principles of civil policy. 

That the rights claimed from the ſtatute of King William are 
unfavourable rights, for the ſtatute was not calculated for the be- 
nefit of the heir or next of kin claiming under that ſtatute; they 
have no natural right, the a ee thought it too much to take 
away the eſtates of papiſts and give them to the publick, and there- 
fore gave them to the next of kin, or left them to deſcend, by de- 
claring the incapacity to take by purchaſe; it remained therefore 


reaſonable for the legiſlature to model, change, or deſtroy this in- 


capacity as they thought fit, and in conſtruction of what is done for 
ſuch purpoſe, the right ariſing from the incapacity ought not to be 
favoured in reſpect of the imbecility of ſuch right; | 

The great end of the ſtatute of King George the Firſt, was to 
induce papiſts to ſell, and to draw eſtates out of their hands, and 
has an expreſs retroſpect, the words being of purchaſes heretofore 
made or hereafter to be made; and to entitle the plaintiff to the 
benefit of this ſtatute, to avoid te effect of the ſtatute of Kin 
William, nothing more need be ſhewn, than that the — 
made by him was a bona fide purchaſe, and for a valuable conſide- 
ration, and that no claim was made according to the ſaving, 

They conſidered then the value of the eſtate, by conſidering how 
many years purchaſe it is worth to be ſold, and by making de- 
ductions for the charges and incumbrances upon it, and for the 
ſubſiſting life upon part of it; by which means it was ſaid to ap- 
pear not to be worth ſo much as the 14001, that was paid, and if 
the conſideration was full, there is no ground to ſay it was not a 
bona fide purchaſe, and it was not pretended that any claim was 
made by the defendants, the heirs at law, till ſome years after the 
— and no infancy or privilege in that reſpect, for latches 
make no difference for ſuch heirs or next of kin not deſigned to 
be favoured; beſides, infants are bound by general ſtatutes unleſs 
there is an expreſs ſaving for their benefit, as in the ſtatute of fines, 
the ſtatute of limitations, and other ſtatutes. 

That theſe purchaſes from papiſts are often made in a hurry to 
avoid claims, and the value ought not to be nicely ſcanned or 
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weighed in golden ſcales, and ought in general to be eſteemed as 
valu ble, if it appears to be a fair and reaſonable purchaſe ; that 
this is certainly ſuch a purchaſe for a valuable conſideration as 
would be good within the ſtatute of Eliz. againit fraudulent pur- 
chaſes. | | 

Admitting then that the defendant Moor was a papiſt at the 
time of the deviſe and death of the teſtatrix, yet the claim of the 
heirs at law is defeated, and the plaintiff's purchaſe eſtabliſned under 
this ſtatute of 3 Geo. 1. . | 

But till the ſtatute of 11 Geo, 2. throws out of the caſe the 
queſtion on the purchaſe and the value of the eſtate ; for under 
that ſtatute the heirs at Jaw are defeated by the conformity of the 
defendant Moor, and we þave proved the record of his taking the 
oaths 2nd ſubſcribing the declaration, and 1t is not pretended that 
the defendants have taken advantage of thegfaving, that they have 
recovered or been in puiletiion, or lo much as bruught any action 
or ſuit for what they now claim. 

T he intent of this ſtatute was, to put all conforming papiſts on 
the ſame foot with proteſtants, and is in many reſpects in the ſame 
words as the ſtatute af Geo. 1. unleſs that here no conſideration 
is neceſſary to the conveyance of a contormiſt. 

Lord Chancellor. I take the ferce of your argument to be 
this; That if this conveyance is taken to be for a valuable con- 
ſideration, then it is to be eſtabliſhed by the ſtatute of K. Geo. 1, 
and if not, yet would be good, though a voluntary conveyance, 
under the other ſtatute ; but then if this ſhould appear but a co- 
lourable conveyance upon a deluſive ſham conſideration, this we uld 
not deprive the defendant Moor of the right, and would ſhew the 
plaintiff to have no intereſt either at law or in equity. People 
that come for equity muſt draw their equity from pure fountains, 
and Mr, Moor can have no decree, for he is a defendant. 

In anſwer to this it was obſerved, that the defendant Moor had 
by his anſwer admitted the pufchaſe, and prayed that it might be 
Confirmed, 

Mr. Chute and Mr. Cox for the defendants, the heirs at law. 

Mr. Chute argued ſtrongly that this purchaſe ought to be taken 
to be deluſory and colourable only; that it appears from the face 
of the will, and from the pleadings in the cauſe, that here were 
many debts and charges upon the eſtate, and no account appears 
to have been ever taken of theſe incumbrances, which it can hardly 
be ſuppoſed but there muſt have been, if this had been a fair pur- 
chaſc ; and the manner of defendant Moor's anſwering, and his 
anſwer not being put in till ſix years after filing the bill, are ſtrong 
evidences on which to lay a preſumption of a colluſive purchaſe; 
and if this conveyance is in itſelf not for a valuable conſideration, 
then it is plainly not helped by the ſtatute of Geo. 1. and then as 
to the ſubſequent ſtatute of K. Geo. 2. it relates only to the time 
to come, and has no retroſpect ; the ſubjects of the ſtatute are pa- 
piſts who ſhall conform, and proteſtant purchaſors from ſuch pa- 
piſts ; but the right in this caſe was previous to this ſtatute veſted 
in the heirs at Jaw by the ſtatute of King William, and inſiſts 

therefore 


therefore upon the whole, that this caſe is not affected by either of 
the ſaid two ſtatutes ſubſequent to the ſtatute of King William, 
and that by the ſtatute of King William the eſtates in queſtion are 
well veſted in the defendants, the proteſtant heirs. | 

Mr. Cox on the ſame fide argued, that the title of the defen- 
dants, the proteſtant heirs, is clear and indiſputable under the ſta- 
tute of King William, if not impeached or prejudiced by the two 
ſubſequent ſtatutes. | | 

The ſtatute of King William has two clauſes, Iſt, Every papiſt, 
or perſon profeſſing the popiſh religion, is diſabled and made in- 
capable to purchaſe any manors, lands, tenements, rents or heredi- 
taments in his own name, or in the name of others to his uſe, or 
in truſt for him; and 2dly, all eſtates, terms, and any other in- 
tereſts or profits whatſoever out of lands, tenements or heredi- 
taments made to or gp truſt for the benefit of the papiſt, are made 
void, 

Inſiſts then 1ſt, That a deviſe to a papiſt is a purchaſe within 
this ſtatute, 

2d, That a truſt is fo likewiſe ; and 

za, That money to be raiſed out of lands is alſo to be conſi- 
dered as an ee in lands, within the intent and meaning of the 
ſtatute, | | 

That theſe points were ſo ſettled and folemnly determined in the 
caſe of * RoPER and RADCLIFF, which was in the houſe of lords 
— 1713, and lince in the caſe of Carrick v. Errington. 2 Wms's 

ep, 301. 

Argues therefore, that all the eſtates and intereſts deviſed and 
given by the will in queſtion to the defendant Moor, are void; and 
therefore that the detendants, who are the proteſtant heirs, are en- 
titled from this ſtatute to take the benefit of theſe deviſes and be- 

ueſts. 
; The title of the defendants being therefore plain under this ſta- 
tute, the queſtion will be, Whether that title is at all hurt or de- 
feated by either of the ſubſequent ſtatutes. 
I he ſtatute of 3 Geo. 1. cap. 18. recites that doubts had ariſen 

upon this ſtatute of King William, and upon an act made in the 
firſt year of K. James 1. and other acts made againſt papiſt and 
— recuſants; then comes the enacting clauſe upon which the 
preſent queſtion ariſes; and immediately after follows a proviſo 
introduced by the words provided always, nevertheleſs, that where- 
as, and then after reciting the whole clauſe in the ſtatute of King 
William, it is enacted and declared, that this ſtatute of King 
William ſhould not be thereby (that is by that ſtatute of K. Ged. 
I.) altered or repealed, but that the ſame ſhould be and remain in 
full force, as if that act of King George the iſt had never been 
made, | 

Argues therefore, that this proviſo in the ſtatute of King George 
I. wholly and plainly avoids any effect which that ſtatute can have 
upon the ſtatute of King William; and that to make this ſtatute 
of King George 1. conſiſtent with itſelf, it ought to be taken not 
to extend to abridge or alter the ſtatute of King William, but only 


to the other recited ſtatutes, 
| Argues 
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Argues further, that though very much is of neceſſity left in 

doubtiul caſes ad arbitrium j udicis in the conſtruction of ſtatutes, 

et that where the words are plain, all courts of juſtice ought to 
bold themſelves bound by the words, though the reaſon for them 
may not appear plain; that a contrary doctrine might be of moſt 
dangerous conſequence, by ſuppoſing a kind of legiſlative autho- 
rity in a judge whole office is only jus dicere non condere, and 
that this argument is the ftronger in regard that the ſtatutes now 
in queſtion are (as hath been rightly obſerved) to be confidercd 
as acts of ſtate and civil policy, and ought therefore to be more 
ſtrictly adhered to, and to receive a conſtruction according to the 
ſtrict words, it being rather the duty of the courts of juſtice to 
take ſuch laws as they find them, than to ſcrutinize, preſume or 
guels at what was the foundation or reaſon of the legiſlature in 
making ſuch laws. > 

Taking therefore this ſtatute of K. Geo. 1. upon the words of 
it, it is plain 1t can have no operation or effect upon the ſtatute of 
King William to alter or repeal that ſtatute z and though it may 
be faid that the enacting part and proviſo are repugnant, yet what 
is the conſequence of this, ſuppoſing it to be ſo, the proviſo con- 
tains the laſt words of the legiſlature, and therefore ought to be 
followed ; but taking the whole of the ſtatute together, the enact- 
ing part may be faid to have reference to the ſtatute of King James, 
and the other recited ſtatute, but not to the ſtatute of King Wil- 
lam, and then the whole is made contiftent. But where a ſtatute 
is inconſiſtent or impoſſible to be obſerved nihil operatur and it is 
void, as was expreſly held upon the ſtatute De aſportatis religioſo- 
rum, 35 E. 1. 2 Inſt. 588. | 

And in the cafe of the Attorney General and the Company of 
Chelſca Water-Works, Hill. 4 Geo. 2. Scacc. Fitz-Gib. 195. 
per Reynolds Ch. B. Comyns and Thomſon Barons, the queſtion 
being upon the conſtruction of the late land-tax act, it was held, 
that where the proviſo of an act of parliament is directly repugnant 
to the purview, the proviſo ſhall ſtand and be a repeal of the pur- 
view, as it ſpeaks the laſt intention of the makers. And in Ld. 
Chanc. Hatton's Treatiſe concerning Statutes and the Expoſition 
thereof, pag. 19. it is ſaid, Ubi manifeſte pugnant legis voluntas 
& verba, neutrum ſequendum eſt, verba, quia non congruunt menti, 
mens, quia non congruit verbis. 

Theſe words ſeem, from the ſtile of them, to be drawn from the 
rules of conſtruction in the Roman civil law, and as they appear to 
have becn adopted, and by ſo great a man as Lord Chancellor 
Hatton in the rules of conſtruction of the ftatutes of this kingdom, 
they ought to receive, at leaſt, ſome weight. | 

Mr. Coxe then mentioned a-caſe which he faid he was juſt then 
informed of at the bar, which was in the court of B. R. and in 
which it was ſolemnly determined on a trial at bar, about two terms 
ago, that this ſtatute of 3 Geo. 1. ought not to be conſidered as 
having any operation or effect upon the ſtatute of King William to 
validate or avoid that ſtatute ; but Mr, Coxe not being able ta 
{tate the calc, Ld. Chancellor ſaid, hc could not take it at all i 
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his conſideration ; and the Sollicitor General ſaid, that caſe was 
not upon ſuch a conſtruction of the ſtatute, but depended upon ſe- 
veral particular circumſtances. 

Mr. Coxe then went on and obſerved, that ſuppoſing the enact- 
ing part of the ſtatute of K. Geo. 1. Iſhould be taken to extend to 
the ſtatute of K. Wm. yet it remained {till to be conſidered as a 
queſtion, Whether the purchaſe made in this caſe by the plaintiff 
can be taken to be a purchaſe for a full and valuable conſideration 
within the ſtatute of K. Geo. 1 ? for if it ſhould not, it would be 
equally as ſtrong as any of his other arguments to ſhew that the 
preſent caſe is not to be affected by that ſtatute ; but going on to 
ſpeak to this point, Ld. Chancellor ſaid, he might eaſe himſelf of 


that, for that if the caſe ſhould appear to depend upon that queſtion, , 


he ſhould direct it to be tried at law. 


Mr. Coxe faid, thgt ſuppoſing this ftatute could upon any of his 


other arguments be laid out of the caſe, the queſtion would then 
turn upon the other ſtatute of the 11 Geo. 2. cap. 17. which was 
made in the year 1738, and therefore long after the death of the 
teſtatrix, who died in 1732, and upon whoſe death theſe eftates 
under the ſtatute of K. Wm. veſted in her proteſtant heir; and he 
obſerved, that this ſuit was inſtituted long before the making the 
ſtatute, it appearing that the bill was filed ſo long ago as the 28th 
of June 1734. 
Propoſes therefore to conſider 1ſt, Whether this ſtatute can be 
taken to have a retroſpect to deveſt the eſtates in queſtion veſted 
in the defendants, the proteſtant heirs, under the ſtatute of K. Wil- 
liam ? and 2dly, ſuppoſing it may be taken to have ſuch retroſpect, 
yet whether this can be ſaid to be itſelf a caſe within the ſtatute ? 
As to the firſt of theſe queſtions he obſerved, that the words 
of the ſtatute are all of the preſent or future time; that any per- 
ſon being in poſſeſſion of any eſtates who ſhall conform, ſhall hold, 
&c. Purchates therefore to be confirmed by this ſtatute muſt be 
purchaſes after the conformity, and the word being, plainly implies 
the preſent time; there is an eſſential difference, both in grammar 
and common ſenſe, between the words being and having been 
the ſtatute therefore cannot be taken conſiſtent with grammar and 
common ſenſe, to have a retroſpect to the time paſt ; and the de- 
fendant Moor cannot be taken as a perſon being in poſſeſſion at 
the time of the ſtatute, becauſe it appears of the plaintiff's own 
ſhewing, that all the right he ever had was long betore the ſtatute 
bargained and ſold to the plaintiff, the purchaſe deed being men- 
tioned to bear date as it does 29 January 1733. And the proviſo 
which follows in the ſtatute cannot be ſaid to be any anſwer to 
this; for though it is thereby provided that the ſtatute ſhall not 
prejudice the right of any perſon who ſhall have been in poſſeſſion, 
= that is reſtrained to perſons having been in poſſeſſion two ka- 
ndar months preceding the record of the conformiſt's taking the 
oaths, &c. and therefore brings and reſtrains the whole to the 
grand ſubject of the ſtatute any perſon being in poſſeſſion. 
To fay then that the ſtatute might be extended to times paſt, 
would be to deny the known ſenſe of the words, and to alter the 
| grand 
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grand relative upon which the whole ſtatute depends; if ſuch 
conſtruction might be made, a ſtatute might be made to mean any 
thing. | | 

Betides, courts of juſtice will not, nor ought, to conſtrue a ſta- 
tute to have a retroſpect, without expreſs words to warrant ſuch 
conſtruction ; and there are many autho1ities to maintain this; by 
the ſtatute of Glouceiter it is provided, that the alienation of a 
tenant by the curteſy ſhall not bind his ton; and in Lord Coke's 
comment upon this ſtatute, 2 Inſt. 292. it is ſaid, this extends to 
alienations made after the ſtatute, and not before, for it is a rule 
and law of parliament, that regularly Nova conſtitutio futuris for- 
mam imponere debet non præteritis. 

By the ſtatute of Weſtm. 2. cap. 46. after reciting that by the 
ſtatute of Merton liberty was given to lords of manors to improve 
their waſte, fo as they left ſufficient paſture for their tenants; and 
after reciting that the neighbours of ſuch lords who are alſo called 
Forinſeci tenentes, had oppoled this, it is provided that the ſtatute 
of Merton ſhall extend to them, ſufficient paſture being left. Now 
Lord Coke's Comment on this ſtatute, after mentioning theſe 
words of the ſtatute, Statutum eſt de cætero (i. e. the neighbours 
and forinſeci tenentes) quod ſtatutum apud Merton proviſum inter 
dominos & tenentes ſuos locum habeat de cætero inter dominos & 
vicinos is thus, 2 Inſt. 474. This branch is from the making of 
this act an expoſition ot the ſtatute of Merton, fo as now the ſta- 
tute of Merton does extend intcr vicinum & vicinum. But though 
it be an act of expotition of a former act, yet this expoſition ſhall 
take effect but de cætero, that is, from the making of this act of 
expoſition. 

He then argued, that though theſe ſtatutes are old ſtatutes, yet 
that the rules here laid down are univerlally true and applicable to 
all :tatutes ; and that the 2d Inſt. is a book of the greateſt autho- 
rity for the expoſition of ſtatutes, not only for its own intrinſick 
worth, and the great regard that hath been always paid to it, but 
likewiſe in reſpect of its being publithed, as it appears it was, by 
yote and order of parliament. | 

But there are other caſes upon more modern acts of parliament 
to ſhew, that the judges will aot by conſtruction, and without ex- 
prels words, extend an act of parliament to a retroſpect, 

In HELMER and SHUTER 2 Show. 16. and reported alſo in 2 
Mod. 310. Sir J. Jones. 108. 2 Lev. 227. and 1 Vent. 330. in 
aſlumpiit on a parol of promiſe to pay a ſum of money in conſide- 
ration of a marriage, it was found by ſpecial verdict that the pro- 
miſe was made betore the ſtatute of trauds, and that that ſtatute was 
made before the action brought, by which it is provided, that no 
action ſhould be brought on ſuch promiſe unleſs in writing; and it 
was held, that the ſtatute ſhould not be taken by a retroſpect to ex- 
tinguiſh the right of action, though ſtrongly argued againſt by Ser- 
jeant Maynard for the defendant ; and this was much ftronger than 
the preſent caſe, for there there might have been grounds upon the 
words of the ſtatute to ſupport a retroſpect. | 


In MITCHELL and BRoucaToN's caſe Ld. Raym. 673. on 2 
| contract 
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contract to transfer ſtock made but not executed before the 
ſtatute of 8 & 9 W. 3. cap. 32. againſt ſtock -jobbing, it was 
held, that the ſtatute ought not to be taken with a retroſpect to 
deſtroy the contract. 

In CARVILL and CARviLL's caſe 2 Chan. Rep. 302. and in 
SERJEANT and PUXTIs's caſe Chan. Prec. 77. a will of lands 
was made before the ſtatute of frauds, then came the ſtatute, and 
after the teſtator died, and the will was held good though not ex- 
ecuted according to the ſtatute, for the ſtatute is not to be taken 
to have retroſpect. So in the late caſe of ASEBURNHAM and 
KIRKHALIL upon the ſtatute of mortmain, it was decreed upon 
the opinion of all the judges, certified the 4th of Decemb. 1739, 
that the ſtatute ſhould not avoid a deviſe in mortmain, where the 
will was made before the ſtatute, though the teſtator died after. 

Inſiſts therefore upon all theſe caſes, that a ſtatute is not without 
expreſs words, or merely by conſtruction to be taken to have a re- 
troſpect, and therefore, that neither the ſtatute of King Geo. 1. 
nor the ſtatute of the 11 Geo. 2. ſhould be taken to affect the 
preſent caſe, or to deveſt the right of the defendants, the proteſtant 
heirs of the teſtatrix; but in regard he cannot preſume to ſay what 
weight theſe reaſonings may have with the court, he muſt of ne- 
cellity, in order to take in the whole of the caſe, ſuppoſe for a mo- 
ment, that this ſtatute ſhould be taken to have a retroſpect, and 
then other queſtions ariſe upon it, 

iit, Whether upon the evidence the defendant Moor can be 
taken to have ever been the reputed owner, or in poſſeſſion, or 
in the receipt of the rents and profits of the eſtate in queſtion ? 
and, 2dly, Whether it appears upon the evidence that the defen- 
dant Moor has in fact contormed to, and profeſſed the proteſtant 
religion ? 

As to the firſt of theſe queſtions, inſiſts that the evidence does 
not at all prove the fact, and therefore that this caſe is not a caſe 
within the ſtatute. And as to the 2d, obſerves, that the ſtatute re- 
quires two things, the taking the oaths, and conformity to the pro- 
teſtant religion. T he taking the oaths 1s proved, but the evidence 
of conformity is no more than that the defendant was five or fix 
times ſeen at church in a long ſpace of time, and that too at 
different churches ; evidence not tufficient to excuſe a man from 
the penalties in the ſtatutes of Q. Eliz. and Car. 2. for not going 
to church. But in a caſe of this kind, where the conformity was 
directly in iſſue, the not proving of it is the ſtrongeſt preſumption 
that there is not in fact any true and fincere conformity at all, 
The grand teſt, by which a man is to thew himſelf a true con- 
formiſt to the religion of this country, is receiving the ſacrament 
according to the rubrick of the common prayer. 

But ſuppoſing all theſe matters againſt him, yet he has ſtill ano- 
ther hope left tor his client, and taough perhaps it may appear a 
little paradoxical at firſt view, yet hopes it will not be condemned 
without hearing the reaſons upon which it ſtauds, and that is upon 
the ſeveral ſavings in the two acts of parliament with regard to 
which in reſpect that the defendants, the proteſtant heir, at the 
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time of the deceaſe of the teſtatrix, were and ſtill are infants, inſiſts 


that their not purſuing in time what is required by the ſavings 


in bringing actions, &c. and in regard here was actually a lis 
pendens before the making the laſt ſtatute (no laches being im- 
putable to infants) ſhall not deprive the defendants of that right to 
the eſtates in queſtion which they have under the ſtatute of King 
William, and that they ought {till to have the benefit of performing 
theſe favings when they come of age. 

But yet would not be thought to affert that infants are not bound 
by a2 general act of parliament which to be ſure they are, and it 
is highly fit they ſhould be, but takes this diſtinction, that though 
an infant is bound by the general purview of an act of parliament, 
yet that he is not by collateral matters relating to ſuch purviews, 
and to maintain this diſtinction cites 1 Hale's Pleas of the Crown, 
21. 

The reaſon of infant's privileges is to protect his property, with 
regard to which the law reſtrains him from prejudicing himſelf. 
Beſides, in conſtruing of acts of parliament the legiſlature muſt be 
taken to be conuſant of the rules of law, and therefore to knows 
that an infant cannot bring actions, and it muſt therefore in con- 
ſtruction be taken that the privileges of infants were not intended 
to be affected by the ſavings in theſe ſtatutes. 

Lord Hardwicke Chancellor. This caſe is brought before the 
court in a very extraordinary ſhape ; firſt, as not wanting the aid 
of the ſtatute of King Geo. 2. and then as ſtrengthened by that 
ſtatute under a ſupplemental bill; but the queſtion will depend on 
the three acts of parliament that have been mentioned; the ſtatute 
of King William, the ſtatute of the 3d of King Geo. 1. and the 
ſtatute of 11 Geo. 2. | 

As to the firſt of theſe ſtatutes, it is mentioned as a ground of 
diſability in the defendant Moor the deviſce, under whom the plain- 
tiff claims, and to ſhew a right in the detendants, who claim as the 
proteſtant heirs of the teſtatrix, and this ſtatute was, to be ſure, 
made to prevent papiſts from acquiring new eſtates, | 

Then came the ſtatute of K. Geo. 1. and this ſtatute, and the 
proviſo in it have a ſeeming repugnancy, and I would take notice, 
that the ſtatute in this reſpect hath always been doubtful ; ſome 
people have thought that the proviſo reſtrains the ſtatute, and it is 
certainly a very odd proviſo. But I think the meaning of the pro- 
viſo was only ex abundanti cautela againſt papiſts, and was not de- 
ſigned to ect purchaſors, for if it were otherwiſe, the ſecurity to 
proteſtant purchaſors under the ſtatute would be a moſt doubtful 
ſecurity. | 

I think therefore the queſtion between the plaintiff and the pro- 
teſtant heirs upon this ſtatute, is only whether the purchaſe made 
by the — apjonrs to be a good and valid purchaſe or not ? 

Now, upon this I may ſay, I am extremely doubtful, and if the 
_ 1 5 d turn upon that, I ſhould certainly direct an iſſue to try 

e fact. 

As to the conſideration paid for this purchaſe, it is rightly ſaid, 


that the court ſhould not weigh it with golden ſcales, and that the 


intention 
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intention of this act only, was, that a fair bona fide ſale ſhould be 
made, but then it brings it to the queſtion, Whether this was ſo or 
not? the price is not what I lay much weight on, but there is a | 
» purchaſe of a truſt eſtate charged with the payment of debts and 
legacies, and no account appears to have been taken of the debts 
or the intereſt thereof, or of the legacies, and the purchaſe appears p 
to have been made without any privity at all of the truſtees, and it 
can hardly be imagined that ſuch a purchaſe would have been made bo 
between a fair buyer and ſeller, without the privity of the truſ- 19 
tees, and without any account being taken of the charges upon | 
the eſtate. * g | 
But think the queſtion upon theſe matters is avoided by the [ 3 31 
ſubſequent ſtatute of 11 Geo. 2. the conſideration of which is in- 
troduced upon the ſupplement bill. | | 

Now, by this ſtatute it is provided, that all perſons being reputed in 
owners, Or in poſſeffün of any lands, or any intereſt therein, who 4 
have been or are reputed to be papiſts, and who have conformed 4 
to, or hereafter ſhall conform to the proteſtant religion, and take 
apa ſhall hold and enjoy ſuch lands, freed and diſcharged from 
the diſabilities and incapacites created by the ſtatute of King Wil- 
liam. | 

It appears then, that the defendant Moor hath taken the oaths, 
and ſuppoſing the evidence of the conformity to be ſufficient to 
prove it, I am of opinion that theſe eſtates would thereby appear 
to be well veſted by the will in the defendant Moor under this 
ſtatute, ſuppoſing the other out of the caſe, and though it may be 
faid, that ſuppoſing the eftate under this ſtatute to be in the de- 
tendant Moor, yet, that it would not help the plaintiff, for he muſt 
recover upon his own ſtrength, But as to this I muſt take the 
whole caſe together, and then what are the admiſſions in defendant's 
anſwer that this was a good grant, and for a valuable confidera- 
tion, and ſuch as the defendant pray's by his anſwer may be car- 
ried into execution and be eſtabliſhed, the grant therefore being as 
coupled with the anſwer, binding to the defendant, and as the 
grant, though voluntary, would be good under this ſublequent ſta- 
tute, I am bound if there were no other objections againſt it, to 
decree the truſtees to convey to the plaintiff. | 

But there are other queſtions that ariſe upon this ſtatute of K. 
Geo, 2. Firſt, as part of the eſtate deviſed to the defendant Moor 
was a reverſion, whether a reverſion as ſuch be within the ſtatute 
or not; and I am of opinion that a reverſion is within this ſtatute, 
and that the words of the ſtatute warrant ſuch conſtruction, for what 

is the reputed ownerſhip of lands, or any intereſt therein? can it 
be ſaid that a reverſion is not? it plainly is, and there are equal 
conveniencies in reſpect of a reverſion, as there are of eſtates in 
poſſeſſion. 

But then another and more difficult queſtion ariſes, whether 
this ſtatute hath any retroſpect. 

The word (claiming) in the ſtatute muſt refer to the preſent, 
and all future times, but then it is to have a relation, and comes 
back to the firſt words, that all perſons being reputed owners, gr 
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who kave been, or are reputed to be papiſts, if theſe words ſhould 
be taken to reſtrain the ſtatute from having a retroſpect, to what 
time ſhould the ſtatute be taken to refer? "Take it in the common 
ſenſe, it muſt commence immediately as a law, or ſhall it be refer- 
red to the time of the conformity, or the time of taking tae oaths ? 

Acts of parliament are to be conſtrued according to the vulgar 
fenſe of words; great correctneſs of ſtile is not to be expected from 
them; and there are ſeveral acts of parliament wherein theſe ſort of 
particles are to have various meanings and interpretatfons. | 

The ſtatute was as a, general law to take away rights which the 
legiſlature conſidered to be particularly in their power; beſides, as 
it is to reſtore old rights, and to avoid forfeitures and diſabilities, 
the taking the ſtatutes to have ſuch retroſpect falls within the 
general reaſon of the thing, and the juſtice of the caſe, and I think 
the defendants, notwithſtanding their infancy, are bound by this 
act of parliament, the legiſlature, if they bal. intended to ſave the 
right of infants, Would have inſerted ſome clauſe for that purpoſe; 
and though there are ſome ſtatutes, in criminal cafes, which are 
held not to bind infants, yet the general rule certainly is, 0 
infant is bound by an act of parliament, unleſs there is a partic 
proviſion to fave his privilege, 

Two queſtions then ariſe upon the ſtatute, whether the defen- 
dant Moor was the reputed owner of theſe eſtates? and it ſeems 
clear that at the time ot the plaintift's purchaſe he was fo, and then 
by the expreſs words of the ſtatute the titles of proteſtants claiming 
under ſuch perſons are expreſely conſirmed. And the queſtion 
whether ſuppoſe a papiſt has conveyed for a conſideration not 
valuable, and then contorms, ſhall this make the purchaſe good, is 
a queſtion not to be conſidered in the preſent caſe; for a voluntary 
conveyance would certainly be good under this ſtatute as a proviſion 
for a child, &c. and with regard to this ſtatute the imputations upon 
this conveyance are immaterial, for if it was colourable and colluſive 
only, yet this act don't affect it; and though the defendant Moor 
might under this head inſiſt, that the plaintift hath no right, either at 
law or in equity, to the eſtates in queſtion; yet as the defendant 
by his anſwer confirms the plaintiff's purchaſe, and prays it may 
be eſtabliſhed and fully executed, it mult be taken as binding to 
him, and then in this light I am of opinion, that the plaintitf is 
intitled to a decree. 

And therefore if the other queſtion, which ariſes upon the ſtatute 
whether he is ſuſicient evidence of the conformity of the defendant 
Moor be laid out of the caſe, or ſhould be taken to be ſufficient, I 
| ſhould then be obliged to decree for the plaintiff. But I muſt ſay 
I am not ſatisfied in this; he might eaſily have obtained diſpenſations 
for going to church, though not for receiving the ſacrament, and 
here is no evidence of his ever receiving the ſacrament; and as the 
proof of conformity is directly thrown upon him, he ought to have 
cleared it; and though there is no publick conformity that the law 
takes notice of further than the going to churc2 and receiving the 
ſacrament, yet it is well known that he might ſolemnly and publick- 
ly have renounced the errors of the church of Rome, and as no- 
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thing of this kind appears, if it is inſiſted on for the defendants, the 
proteſtant heirs, I ſhall direct an iſſue to be tried, whether the de- 
fendant Moor has conformed to the proteſtant religion, or not. 


But ſuch iſlue being waived by the counſel for the defendants, 


the heirs, Ld. Chancellor declared the will of Mary- Bone, the 
teſtatrix, to be well proved, and decreed the truſtees named in the 
will and defendants in the cauſe, to convey the freehold, and to 
ſurrender the copyhold cfates in queſtion to the plaintiff and his 
heirs; but decreed that the plaintiff thould pay to all the defendants 
their coſts of ſuit, MS, Rep. 17 Geo. 2. Canc. Wildigos v. 
Keeble, 


(I. 8) Good. As to Perſons &c. not in Eſſe, or 


not named. 


I..A Deviſe made in remainder to a corporation where there is no 
ſuch is vic though there be ſuch a corporation made before 

the remainder fall; qtherwile, if the corporation be begun, but no 

head yet choſe; per 1 

23 and 49 E. 3 

2. So if I deviſe lands in remainder to the heirs of F. S. it is void, 
if there be no ſuch J. S. though there be one, and heirs of him 
before the remainder fall; per Hobart Ch. J. Hob. 33. cites 2 H. 
7. 13. by Keble. | 

3. In all deviſes there ought to be a deviſee in effe, who has 
power and capacity to take the thing deviſed at the time when 
it ought to veſt, Plow. 345. a. per Loveleſs ſerjeant, and the 
OI præter Walſhe Trin. 10 Eliz. ſaid it as a principle 
in law. 

4. A. deviſed to the heirs of the body of his wiſe, if they attain 
the age of 14 years; A. dies, leaving no iſſue; but the wife had iſſue 
by a ſecond huſband; per Windham and Moreton J. it is not good, 
becauſe to a perſon not in eſſe, and on a double contingency; but 


obart Ch. J. Hob. 33. cites Aid 33. 9 H. 6. 


[ 35 ] 


Ravm. 162. 
C. the 

court di- 

vided. 


per I wifden and Keeling J. contra, notwithſtanding the double con- 


tingency, it being all one with a deviſe to an infant in ventre fa mere 
When he ſhall be born, and the contingency is to take effect within. 
the compaſs of a life; and this cannot be by way of remainder, 
though the wife has an.eſtate for life; becauſe it is a new deviſe 
to take effect on her death, and is not as a remainder joined to his 
eltate, Lev. 135. Trin. 16 Car. 2. B. R. Snow v. Cutler, 

5. Deviſe of land to the firſt ſon of A. A. having none at that 
time, is void. 1 Salk. 229. Trin. 9 W. 3. C. B. Scatterwood 


v. Edge. 


8o à deviſe 
ts the fo /? 
male of PA 


' A. having 


no iſſue at the time of the deviſe is void. 12 Mod. 278. Scattergood v. Edge S. C. 


Vol. VIII. | H (J. 9) 
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(I. 9) Good or not. 
Where it is made to Infant en Ventre ſa mere, &c. 


I. II 2 man deviſe to an infant en ventre ſa mere, and dies, this 

is a good deviſe, and yet the infant is not in rerum natura at 
| the time of the deviſe, nor at the time of the death of the deviſor; 
ll - 3 z contra per Paſton J. Br. Deviſe, pl. 32. cites 11 
. .O. 12. 


2 Bulft. 2. A man deviſed tue parts of his lands to his four youngeſt ſans 
27 To Arg. . . * . . 
cites S. C. in tail, and if the infant in ventre ſa mere be a ſon, that he ſhall 


and 11 H. Have the fifth part as ceheir with the four youngeſt brothers, and if 
6. 75 to all five happen to die without iſſue male &. their bodies, that the 
— two parts thall revert t the next heirs of the deviſor for ever. 
tnat ſuch an The father died, the ſon is born, and after he and three other of 
intent s the ſaid ſons died without iſſue. Sanders, Dyer, Bendloe and 
not capable Mead held, that the after-born ſon ſhall take nothing, becauſe he 


of an eltute 
was not capable as purchaſor when the deviſe took effect; but 


netry ihe 


ſands Whiddon contra. Dy. 303. b. 304. a. pl. 49, 50. Mich. 14 Eliz. 


that | 
charters Anon. | 


may be det ined for him.: Mod. 9. Hill. 26 & 27 Car. 2. in Canc. ia the caſe of Nurſe 
v. Yearwerth, Ld. K. Finch, who ſaid, that at common law, without ail queſtion, a deviſe 
to an infant in ventre fa mere of lands deviſable by cuſtom was good, ſo that the doubt ariſes 
upon the ſtatute of H. 8. which enacts, that it ſhalt be lawful for a man by his will in writing, 
to deviſe his lands to any perſon or perſons ; for in this caſe the deviſee nut being in rerum 
3 natura, iu ſtriftaels of ſpeech is no perſon, and therefore it has been taken, that ſuch a deviſe 
#4 is void. Mo. and it is left a quzre in the Lord Dyer 430. But in two caſes in C. B. one in 
"3 the time when Ld. Ch. J. Hate was judge there; the other in the Lord Ch. J. Bridgman's | 
time, it has been refolved, that if there were ſufficient and apt words to deſcribe the infant, 
though in ventre ſe mere, the deviſe might he good. But in B. R. the judges ſince have been 
divided upon this point, that as the law ftands now adindzed, this deviſe in our cafe ſeems not 
to be good; but ſhould the caſe come now in queſtion, he ſaid, he was not ſure that the lau 
would be ſo adjudged; for it is hard to difinherit an heir for want of apt words to deſcribe 
him; and it is all the reaſon in the world, that a man's intent, lying in extremis, when moſt 
commonly he is de{titute of counſel, ſhould be favoured. 


It is good 3. If a man deviſes land to infant en ventre fa mere, if he be 
if conttrued not born in the Hife 1 the deviſe is void; per Coke and 
AS AN erte ” . 
ery diſs, Dodderidge. Roll. Rep. 110. Mich. 12 Jac. B. R. 
| but not if as an immediate deviſe. Per Bridgman Ch. J. Cart. 5. Mich. 16 Car. 2. C. B. in caſs 
4 of Davis v. Kernp,— Windham J. ſaid, that D. 303. b. 304. which faith that deviſe to infant 
| 
| 
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in ventre o ſa mere is void has been denied to be law, and that upon ſearch, the roll does not 
warrant the judgment reported by him. Sid. 153. in caſe of Stow v. Tacker.———Lev. 135 · 
S. C. Snow v. Cutler. S. P. and ſays, that Hale Ch. J. and Hide Ch. J. were of the ſame 
opinion. Deviſe to int in veatre ſa mere is good. But deviſe to ſon in ventre ſa mere is 
void. Cart. 87. 98. In the caſe of Snow v. Cutler. Lev. 135. Windham and Morton J. 
5 held adeviſe to infant in ventre ſa mere generally without ſaying when be ſhull be born, to be 
| a void deviſe; but Twiſten and Keeling J. contra. But all agreed, that by. adding the words, 6 
| when he ſhall be born makes it a good deviſe.—8. P. Per Holt Ch. J. Skin. 559. 560. and 
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| | : Cites Snow V Cutler.—Raym. 162. S. C. accordingly. | 
| | 2. 86 ] 4. A. makes a leaſe of lands in L. and G. for 99 Years to B. to , | 
is 2 Nod. 9, commence after his death, in truſt to the uſe of his laſt will. 

* ty Afterwards A. by will directed that Blackacre part of his lands in L. \ 


5. C. in ſhould be ſcld for 20 years for payment of debts and legacies, and 
- after 


eee 


future inter 


Deviſe. 


tor's body, on the body of his wife to be begotten, and for default 
thereof to B. and his heirs; And all other his lands in L. to the uſe 
of the heirs of his body on the body of his ſaid wife, &c. and for 


default to W. R. for 20 years, and after to B. and his heirs. And 


if A. have n9 iſſue living at the time of his death, then he deviſed. 
Il hiteacre part of his lands in G. to B. and his heirs, immediately 
after the death of A's wife (who was jointured therein.) A. died, 
leaving no iſſue born, but ſoon after a ſon was born, who lived till 
after age, ſuffered a recovery, and deviſed the lands to J. S. and 
died without iſſue. Though the ſon was not born till after his 
father's death, yet he had an eftate tail. And the reſidue of the 
term of 99 years, notwithſtanding the recovery and will by the 
ſon, was decreed to be aſſigned to J. S. it being a term in trug. 
Fin R. 155. Mich. a Car. 2. Nourſe v. Yarworth. 

5. The law is clear now, that a deviſe to an infant en ventre ſa 
mere is good enough, though he be born after the death of the teſta- 
tor, and he hall take by way of executory deviſe when he is born; 
per North Ch. J. Freem. Rep. 293. pl. (344. b.) Trin. 1677. C. 
B. Anon. | 

6. Whether the deviſę to infant in ventre fa mere is good, has 
never yet been ſettled ; but there have been varieties opinions in 
it. The firſt I find is 11 H. 6. 15. and there Babington thought 
it good; and Paſton contra. It is in Brook tit. Deviſe 609. with 
2 quære. 7 Co. q. without any decifive opinion. 1 Roll. Ab. 609, 
610. with a dubit' Dy. 303, 304. Deviſe to infant in ventre ſa mere 
if it be a ſon, void; but I hold that not to be law, becaule it is 
executory and not contingent; but a fortiori it would be void by way 
of preſent intereſt. It is again mentioned in Dyer 342. but no 
opinion. Mo. 127. and no opinion 177. adjudged good; but 664. 
held void. Cro. E. 435. if there be a new publication of a will — 
e ſon born, good, ſecus not. 2 Bulſt. 272. not good. 1 Roll. Rep. 


110 void. Litt. Rep. 255. void. And thus it remained till K. Ch. 


2d 's time, In Snow and Cutler's caſe, caſe in Sid. 153. and Keb. 
court was divided; but in 2 Mod. 9. Chancellor Finch held it 
good, and my Lord Bridgman held the ſame with à great reſpect to 
tormer opinions; and I hold it to be good, beSule the rule is, 
that when by the words of deviſor it apparently is defigned for a 

11 or deviſe, it is good; and when deviſe is to the ſon 
in ventre ſa mere, without more ſaying, it is plain he means @ future 
deviſe, becauſe by the very words he takes notice of his not being in 
elle; and that is tantamount, as if he had deviſed to anet hen for a 
time, or let it deſcend to the heir for à time, but in a deviſe to the firff 


for 4 T. S. who has no ſon at that time, none can tell by the words 
le 


viſor whether he meant it ſhould take preſently, or futurely, 

and therefore it is no more than a preſent deviſe to à perſon not in 

cle; per Powell J. 12 Mod. 282. Paſch. 11W, 3. C. B. in caſe of 
vcattergood v. Edge. 7 

7. Per Powell J. a vſe limitted to a ſon in ventre fa mere is 

Yeid, becauſe no perſon _— to the latute of is; but jlatate 

| 2 ; . of 


86 
efter the expiration of the ſaid 20 years to the heirs of his, the teſta- creedaocor- 


dingly.— 

S. C. cited 
by Powell 
J. 12 Mod. 
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The court 
dcr d, that 
allowances 
ſhall be 
given to a 
daughter 
that was en 
ventre ſa 
mere at the 
time of the 
deviſe, al- 
though vcid 
in law. 
Toth. 134. 
cites Mich. 
3 Jac. 

Pope v. 
Cuurteneys 
I 57. ſeems 
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8. P. cites 
3 Car. or 
Jac. Pope 
v. More. 
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of tcills makes no mention of perſon, and that makes the difference. 
12 Mod. 283. Paſch. 11 W. 3. C. B. in caſe of Scattergoow v. 
Edge. | 
§. A. deviſed 5007. te the eldeſt fon of B. to be Legotten to place 
him out apprentice, a ſon born after A's death ſhall take. Per 

Wright K. 2 Vern. 431. pl. 393. Hill. 1701. Nevill v. Nevill. 
IEICE 2 9. A deviſe to truſtees and their heirs in truſt for A. for life, and 
diſpoſition . REST a * . 
of a erf n to his firſt and other ſons in tail; but if A. dies without an heir 
fre comes male, remainder over this being of a truſt may ſupport the re- 
in queſtion, mainder to a poſthumous ſon. See 2 Vern. 450. Mich. 170g. 


equity will - | 5 
never ex. in Caſe of Bamfield v. Popham. 

pound the will ro make aA d:/h- rijon for 2 1? af apt wor os tn d. the the child en ventre ſa mere, 
unleſs there were plain words to exclude him. Fin. R. 159. Mich. 26 Car. 2. Nurſe v. Lar- 
worth. | 


10. A. by his will deviſed land, in caſe c ſbould leave no fon of 
the time of his death, to J. S. and his heirs. A. died, leaving his 
wife privement enſeint ef a jen. The queſtion was, whether J. S. 
the deviſee was intitled to the land. Ld. C. Parker reterred it to 
the judges of B. R. who certified, that it was not an abſolute 
deviſe, but ſubject to the contingency of A's leaving no ton at the 
time of his death, which they thought had not happened, and there- 
fore that J. S. cannot take; and the teſtator having expreſſed no 
intention in the will of diſinheriting his only ſon, J. S. is not intitled, 
and his lordſhip agreeing therewith, decrecd J. 8. to deliver up 
poſſeſſion and account for the profits received. Wm's Rep. 486. 
Mich. 1718. Burdet v. Hopegood. | 

11. An executory devile of an eſtate of inheritance to a perfon 
unborn when he ſhall attaia the age of 21 years is good, and there 
is no danger of a perpetuity.” Cates in Equ. in Ld. Talbot's time. 
228. Mich. 1736. Stephens v. Stephens, 

In Canc. 12. This was a bill brought by Baſſet an infant againſt his uncle, 

ke to have an account of the real and perſonal eſtate of his father, upon 

Lincoins Which ſeveral queſtions aroſe; the firſt related to the real eſtate, and 

inn Dec. was this. J. Pendarves Baſſet, father of the infant, jettled the bulk 

ma of his offate in marriage to himlf for life, remainder to truflees to 

Bait. preſerve contingent remainders during the life of the father, re- 
mainder to wife N. life, remainder to fir/t and every ether ſon for life, 
remainder to hrs brether for life, who was the now defendant, but 
there was ub limitation to truſties to preſerve remainders iſ his wife 
ſpould be privement enſeint. Ballet the father died, his wiſe prive- 
ment enſeint, Baſſet the uncle entered; eight months after the ſen was 
born, and entered upon his uncle, and now the que/tion 10as, who fhall 
have the intermediate profits upon the death e the father ta the birth 
of the for. 

Ld. Chancellor held, that as to this point, it muſt depend upon 
the conſtruction of the 10 and 11 W. 3. c. 16. and as to that, it 
muſt be conſidered what was the miſchief intended to be re edied, 
and what remedy the legiſlature have applied. Now the defen- 
dants ſay, nothing was intended to be remedied but the veſting of 

FE the remainder, which they ſay was the only evil complained of in 
4 the caſe of REtve v. Loxc, in the houſe of lords, which was 
5 the foundation and occaſion of that act; but I am of opinion this 

was 


Deviſe. 


was not the ſingle miſchief that was intended to be prevented, but 
the whole cvil, and they meant not only to give poſthumous children 
power to enter, but to rake the profits al ſo according to the inten- 
tion of perſons making ſettlements 2:14 wills too of this kind, and 
this appcas both irom the titic, proumvic, and proviſion of the 
ſtatute, and the words are ſo plain, that to put any other conftruc- 
tion upon them would be to repeal the act which ſays, ſuch poſt- 
humous child ſhall take in ſuch manner as if born in the life of his father. 
But it was ſaid by the defendant's counſel, that the words take, &c. 
meant only that he ſhould take remainder in ſuch manner as heirs 
at law by deſcent take, who have not intermediate profits, and that 
this being a new law, ought to. be conſidered according to the rules 


of common law in {imilar cafes; and it is true, it is a uſual manner 


of conſtruing new acts according to the old rules, but to do ſo in 
this caſe would be rggugnant to the words of-the act, for heirs by 
deſcent do not take as if born in the life of their father; but the ad- 
dition of the words in the act, a/tho172 19 truſtees to preſerve contin- 
gent remainders, clears this of all objections, and as before that act 
all accurate conveyancers inſerted ſuch limitations, ſo fince they 
have leit them out, which plainly ſhews their ſenſe of the ſtatute. 
But the objections on the part of the defendant are theſe, that there 
muſt be ſome tenant to the freehold, there muſt be ſome-body to 
answer to the precipe of a ſtranger to bring actions of treſpaſs, &c. 
and this can be nobody but the uncle. As to this, I do not know 
whether it is material for me to conſider it becauſe I can get at it 
in another way, but judges in ſuch caſes muſt mould and frame ſuch 
eſtates as are agreeable to the plain intention of the legiſlature. It 
= veſt in the uncle and deveſt upon the birth of ſon by relation, 
and this is agreeable to the conſtruction of law in other inſtances, 
as in the caſe of inrollment of deeds ; here though a perſon has no 
title till inrollment, yet from the inrollment he is in from the time 
of execution of the deed. As to the objection that there is no le- 
gal remedy for the profits againſt the uncle, I think if my con- 
ſtruction of the act is right, the ſon might bring an ejectment and 
lay his demiſe to the time of the death of his father, and every body 
would be eſtopped to ſay he was not born in the life of his father, 
tor how could the defendant take the objection? not till he had en- 
tered into the common rule; and though it is at the plaintiffs 
peri] if he lays bis demiſe before his title accrued, yet if my con- 
ſtruction is right his title did accrue, and it would be immaterial 
whether he could or could not in fact make ſuch demiſe, becauſe 
ſuch demiſes are only looked upon as matter of form, and not real, 
for infants make ſuch demiſes every day. But ſuppoſe this point 
of law was otherwiſe, I am of opinion this court would make the 
uncle a truſtee for the intant, and that ſeems to me to be the mean- 
ing of the act of parliam«nt, and though it is natural to purſue le- 
gal remedies where ſuch are to be had, yet that is no reafon if they 


are not to be had why remedies {ould not be inforced here. I am 


therefore of opinion the intermediate profits of the ſettled eſtate 
muſt go to the infant. 


H 3 (L 10) 


[88] 


Devite, 


'F (I. 10) Void in reſpect of the Time of making 
ö it, made good or not by ſome after Act or Ac- 
|} cident &c. 


I. deviſe of one jorntenant of land deviſeable which he held in 

fee, at his death jointly with a fragger, is not good; the 
ſame law is of a uſe in jointure, &c. But if ſuch deviſor doth ſur- 
vive all his companions, then ſuch deviſe is good. Perk. S. 500. 
2. The conjent of the heir will make a vid deviſe god. Chanc, 
Caſes 209. Trin. 23 Car: 2. Lord Cornburygy, Middleton. 

3. A. makes a . to a feme covert, and afterwards A. deviſed 
the ſame land to another, the huſband d:jagrees, this ſhall have a rela- 
tion between the parties, ſo as the huſband ſhall not be charged in 
damages, but it ſhall not make the yoid deviſe good, Arg. 2 Mod. 
149. Hill. 28 and 29 Car. 2. B. R. in cafe of Abram v. Cunning- 
ham cites 3 Rep. 28. b. Butler v. Baker. | 

4. A. ſeiſed of Black-acre in tail, and of White-acre in fee, by 
miſtake "_— the intailed acre, and left the fee to deſcend. The de- 
viſee brought a bill in chancery, and had a decree to enjoy, cited 
2 2 Vern. 233. Trin. 1691. in the caſe of Thomas v. 

es. 

5 If a man be nan compos, and not in his right ſenſes at the time 
of making his will, though he afterwards, never ſo long before his 

eath, becomes a man of r . and ſound judgment and me- 
mory, yet the will is a void will, and will by no means be made 
good; becauſe he wanted the diſpoſing power at the time of diſpo- 
ſition, which was the time of making his will; per Ld. Ch. J. 
Trevor, in delivering the -opinion of the whole court, 11 Mod. 
157. Hill. 6. Ann. C. B. in caſe of Archer v. Bokenham. 

6. So the law is the ſame of a feme covert; if a married woman 
makes a will, though ſhe becomes a widow and unmarried before her 
death, yet ſuch is a void deviſe without republication, for the law 
here regards the time of making only. II Mod. 157. per Trevor 
Ch. J. in delivering the opinion of tne court. Hill. 6 Ann. C. B. 
in caſe of Archer v. Bokenham. 

7. So it is in the caſe of an infant; if he makes a will, though 
he be of age, nay though never - 4h old when he dies, yet it is a void 
deviſe becauſe he had not diſcretion nor a diſpoſing mind, at the 
time cf making; for it is that which the law regards in theſe caſes, 
and not tie time of the death of the teſtator ; per Trevor Ch. J. 
11 Med. 157. in caſc of Archer v. Bokenham. 5 


(K) What 


Devitſe, 


(K) What ſhall be a good deviſe againſt Law and 
' Reaſon. 


'S* A Deviſe againſt law and reaſon is void. 11 H. 6. 13. b.] When the 
intent of 


the teſtator in his will does not agree with the rules of law, there this intent is void; as if J. S. 
deviſes land to A. in fes, and it he dies without heir that B. ſhall have the land, this deviſe is void 
0 B. becauſe one fee ſimple cannot depend upon another; per Croke J. BRulſt, 63. Mich. 


8 Jac. ” 


[ 2. If a man deviſes fo one for life, the remainder to another and * In Roll 
the heirs male of his body, and ij he dies without i ſue male, that when 1 ik 
any of his heirs inp fhall have iſſue * male, he ſhall have the land; in ine year 
if he in remainder dies without iſtue male, upon which the iſſue fe- book it is 
male enters, though ſhe hath iſſue male after, yet he ſhall not have (male) 

It by the limitation, becauſe his intent is againſt reaſon. 11 Hf. 6. 
I4. ] 

3. So if a deviſe be t ene and his heirs, and in caſe he hath iſſue a * This is 
daughter, that ſb» ſhall have the land, if the deviſee hath iſſue a ſon * 
and daughter, and dies, the fon ſhall have the land, though the daugh- be (14. 
ter took huſband after, and had iſſue a ſon, he ſhall not ouſt the 
other, for his intent was againſt reaſon. 11 H. b. * 13. b.] 

4. If a man deviſes a chattel perſonal to one for 45 the remainder But ſee the 


to another, this is a void reinainder. Mich. 5 Jac. B. per Curiam. ] y ares: ht 


caſes a deviſe of perſonal chattles with remainder is good or not. 


[ 5. If a man poſſeſſed of a leaſe for years of land deviſes it ts one [ 90 
for * the remainder to another, though the firſt deviſee hath the Cro:j. 198. 
whole eſtate of the term in him and ſo no remainder can depend 5. 26. S. C. 
upon it at the common law, yet it is a good deviſe to the ſecond 3 
deviſee by way of executory deviſe. Mich. 5 Jac. b. between Mallet adjornajur. 
and Sir Henry Sackford. 


— . P. 

| adjudged 

accordingly. 8 Rep. 95. a. b. Trin. 5 Jac. Matthew Manning's caſe.—8. C. cited and S. P. adjud- 
ged. 10 Rep. 46. b. Mich. 10 Jac. ia Lampet's caſe. ——Cro. J. 461. Hill. 15 Jac. gites the caſes of 
Manning and of Lampet, and Pl. C. 520. 540. D. 74. 277. and that all the juuges of C. B. and all 
the barons, præter Tanfie!d, agreed, and that the firſt grant or deviſe of a term made to one for 
life, remainder to another has been much controverted, whether good or not, and whether all 
might nut be deſtroyed by the alienation of ths firſt party, and it it were now firſt diſputed it 


would be hard to maintain; but that being often adjudged they would not now diſpute it. 


[ 6. Hill. 16. Jac. in Scaccario, in Sir Rich. Lewknor's caſe, a- 
greed per Curiam. ] | 


Roll. Rep. 
356. pl. 8. 
Paſch. 14. 


Jac. B. R. Bennet v. Lewknor. S. C. adjornatur. 


[ 7. But if a man poſſeſſed of a term deviſes it ta one and the 
heirs males of his body, and for default of ſuch aſſiſe, to another, and 
the heirs males of his body, this is a void deviſe to him in remainder, 
becauſe, by the rules of law, a remainder cannot depend upon the 
limitation of a fee, ſcilicet, upon the death of another without 
heirs male of his body. Hill. 15 Jac, in Scaccario, between 

H 4 Johnſon 


Roll. Rep. 
25h. pl 8. 
S. C. by the 
name of 
Bennet v. 
Lewknor 
adjorna- 
tur 
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90 Devile. 0 


Palm. ge. Johnſon and Sir Rich. Lewknor, adjudged upon a ſpecial verdict by 
cites Lewt- Tanheld and Bromly againlt Denham, for if this ſhould be ſuffered, 
nor I Cale. 2 * ! E 2 . 

a man miglit make peppers of a term, and there ſhould be no 


S. C. as ar- K : 
gued two means to deſtroy it; vide the ſame caſe, my reports, Paſch. 14 Fac. 


terms 1nthe Contra H. 10. Jac. B. R. between Rhctoricx and Chappel ad- 


exchequer, „4 
and reſolv- Judged, J 
ed ti t the remaiader was merely void.“ In Ro. Rep no mention is made of the word (body) 


till n a fourth hmitation to a fourth ton. But in Palm. the word (body) is mentioned in the fictt 
limitation to the fi: it ſon. 2 Bulſt. 28. S. C. the t:ft:tor deviied, that his wife, ſhould have 
the occupation, manurance, and profits of the huafe and land to him Icaſcd, if ſhe ſhould live fo 
Jang unmarried and dwell in the ſuid houſe, and if ſhe married or died within the term, that then 
R. his eldeſt ſon ſhould have the occupation for ſo long as he thauld hve and have ius of his body, 
and during the fame time reparing the tame ; and if he died without iſſue, &c. the remaiugger over 
&Cc. adjudged a good remainder. 


Roll. _ [ 8. If a man deviſes @ term to his wife, if ſhe lives fo lang unmar- 
= 3 * ried, and if ſhe marrics, then a rent to her __ the land, and makes 
natur the wife executrix, and dies, and the wife Trees to the legacies, 
_ 363. and after takes huſband, the rent ſhall riſe to her well enough, 
P! 22-5. C. though ſhe once had the whole term in her as exccutrix, for this fu- 
— But, O 1 i a 

121. Gouzh ture rent ſhall not be extinct thereby. Mich. 13 Jac. B. R. be- 
v. Howard, cween (Jote and Haywood. And Patch. 14 Jac. Same caſe 


ad; udged. 

very mach ä | 

upon other points pruicipaily, and no judgment given. —Bridm. 82. Gouge v. Hayward 
S. C. & S. P. admitted by ail the juttices.— ——Godop!). 244. tits S. C. 


[ 9. If a man deviſes lands 22 B. his younger ſor, and his heirs, 
Fol. 611. and tnat if he di., w.thout i Ne, living A. his eldeſt ſon, that the land 
Ky ſhall go to A. in fte; this is à good future poffibility to A. in nature 
Bridgm 1. of a remainder, though it be dependant upon an eſtate in fee in B. 
_— « for a future peſſilieity by deviſe may weil depend upon ſuch eſtate in fee 
C.the whole #97 a collatera! contingent, Mich. 18 Jac. B. R. between Browne 
courtagreed and Pells, adjudged per curiam, upon argument upon a ſpecial 


That B. nad „ - 
not an eſtate verdict, ] | 
tail, hut a limited fee, ſo that by bis dying without iſſue, living A his eftate was quite determined; 
and all, except Doderidge, * agreed, that a recovery ſaffered hy B. could not hurt the future de iſe; 
but Doderidge was much againſt tins opinion, by reatun of the great miſchief that might enſue by 
making perpetuities in deviſes, aud cited Arther's caſe and Capcl's cafe, but notwithſtanding 
judgment was affirmed as aforefaid.———Qro. J. 550. pl. 13. Fells v. Brown. S. C. ſays thut the li- 
mitation by the deviſe was to B. and his heirs in perpetuum, and therefore it was reſolved by all 
the juſtices, that it was not an <ſtat- tail in B. but a fee, and likewiſe it was ſaid in the will, 
paving to C. a tiurd brother 20 l. at the age of twenty-one years; both which clauſes ſhew, 
that he intended a fee to B. and they all agreed, that the limitation of the fee to A. is a good 
Emitation by way of the contingency of B's dying without iſſue living A. though not by way of 
immeiiate remainder, which all agreed it could not be, but by way of executory deviſe. 
2 Roll. Rep. 156. S. C. argued, and ibid. 216. S. C. adjudged. Palm. 131. to 141. S. C. 
are ned and adjudged.— —8. C. ciied Arg. Win, 54, 55. as adjudged d. C. cied Arg. 
4 Mod. 233. S. C. cited 1hid. 317 — . C. cited Cro. C. 185. in pl. 4.—— 8. C, 
cited Hardr, 150... C. c ted Sty. 27; by Latcl. Arg. ſaid, that it had been adjudged con- 
trary to the judgment in Pell and Browa's caſe if lands are deviſed to one and his heirs, and if he 
dies without iſſue, that the land ſhall be to another and his heirs, this is no eſtate tail; far it 
cannot ſtand with the rules of law to deviſe ſuch an eſtate, becauſe it is only a poſſibility, and if it 
ſhould be mare, it muſt be a fee upon a fee, and ſo a perpetuity, and it cannot be known within 
what bounds it ſhall end, either in cafe of years, or life, or other contingencies, and ſays this was 
adjulged Mich. 37 & 35. { but mentions no reign, though it ſeems to mean Eliz.] C. B. Rot. 1149. 
I deviſe to 4. and lis heirs and if A. dies, liviag bis mother, then the land to remain to I. und 
irt; Roll. Ch. J. ſaid, that the limitation of an inheritance after an abſolute fee ſimple is 
void ; for this would make a perpetuity, which the law would not permit, but if it be upon A 


c:mtingent fee ſunple it is otherwiſe, Sty. 158. Paſch, 1651. Gay v. Gay. 


21 91 } | [ 10, If 


” AW _ 2%... 4  . 0. wb 


ſ 10. Tf one ere the 27 H. 8. of uſes had feeffers ta his uſe, and Br-Deviſe 
after that ſtatute, and the jtatute of 32 II. 8. of Wills, he had devi- L 


Jed that his feajfees ſhould make an eſtate to IV, M. and the heirs of KS. P. by 
his body, and dies, this had been a good will by reaſon of the inten- Baldwin, 


tien. 38 H. 8. ſ. 316. ] | Shelley and 


M ountague 
S. C. cited by Hobart Ch. J. but favs, quære if the land were never 
Br. N. C. 71. b. pl. 316, cites S. C. 


J. determined for law. 
in ſeotfment. Hob. 32. 


[ 11. If after the ſtatute of 32 H. 8. a man ſ:iſed of lands enfeaffs S. C cited 


A. and B. thereof, to the uſc and intent to perforin his will, and atter = * 
by bis wil reciting the ſaid feoffment, and the feaffees ts fland ſciſed to 438. Mich. 
the ſaid uſe, declares his will to be, that the LY and their 3% Eli. 
heirs ſhall land and be ſeiſed thereof to the uſe of F. S. and the heirs of 2 
his bady, Se. this is a good deviſe of the land by the intention of the cafe. - 

deviſor, though by no poſſibility the fogiTecs could Rand ſeiſed to the 3 Le. 262. 

faid uſe. D. 15. E323. 29. Linghen's caſe per Curiam.] pl. 351. S. C. 


in tot dem 
verbis cites D. zz 3. Linghen's caſe, 3. C. cited by Doderidge. Poph. 188. Mich. 2 Car. B. R. 
and yet obſerves that |. S. wag hattard. ——— 8. C. cited by Anderſon, Pl. C. 523. b. Hill. 20 
Eliz. in caſe of Welkden v. dn | 


[ x2. A man ſeiſed of lands makes his will, and in this deviſes, Poph. 188. 
that F. V. and F. D. and their heirs, ſhould fland ſeiſed thereef to —_ v. 
the uſe of F. S. &c. though the ſaid perſons have nothing in the 5 . che 
land, yet tlus is a good devile to J. S. for either this will amount to opinion of 
a devite to the feotfees to the uſe of J. S. or as an immediate deviſe the whole 
to J. S. for his intention is apparent that J. S. ſhould have it. (nullo _ 
Mich. 2 Car. Regis, B. R. between Burfield and Knarſborough, tradicęnte) 
for an Inn in Windtor, called the Garter, adjudged per curiam, Was, that - 

3s *” 3 tliis Was a 
upon evidence to a jury at bar. ] good deviſe 
by reaſon of the intention; aad cited Br. Deviſe, pl. 48. & 15 Eliz. D. 323. for the proof of its 
—— Gibb. 18. Patch. 1 Ge. 2. B. R. the S. C. cited by Raymond Ch. J. in delivering the opinion 
of the court, aud fiid, that though J. N. and J. D. had nothing in the land, yet the devite is good 
to J. S. for either it mall amount to a deviſe to the feoffees to his uſe, or to an immediate deviſe 
to him; for the 1zrention of teſt tor is plain that J. S. mall have it. Forteſcue's Rep. 71. 
S. C. cited by Raymond Ch. J. in S. C. in tatidem verb.. Le. 313. pl. 426. Mich. 32 
Eliz. C. E. Gurrvnz3's CaSt. A. was ſeiſed of lands, and 6 Eliz. injeoff-d J. N and J. D. in fee 
tothe ufe of is laſt will, by which he willed that his fenffees Mould ſtand “ ſeiſed of the ſaid lands, 
mitill! Greeves had !cvicd of the profits thereof 200 l. It was obzefted that here is no deviſe ; for 
A. at the time of the deviſe had not aay feottees ; but the exception was difillowed by the court 
—; Le. 262. pl. 351. S. C. in totidem verbis. lo. 280. pl. 434. Mich. 31 & $2 Elis. 


C. E. in caſe of Batty v. Treviilan, * U 92 ] 


13. A Termor deviſed his term to his eldeſt daughter and her 
iſſues, the remainder (if jhe died without iſſue within the term) to the 
youngeſt daughter, &c. The eldejt died without iſſue, and her huſ- 
band fold the term. Baldwin and Shelly held that the youngeſt 
daughter is without 9 becauſe it is a void remainder, being 
only of a term, as it is of a chattle perſonal; Englefield contrary, 
becauſe of the intent of the teſtator. Baldwin ſaid, he agreed that if 
one d. viſes his term to F. S. upon condition that if J. S. dies with- 
in the term, that Y. R. ſhall have it, here he does not give all his 
term and intere{t to J. S. but fo much only as thall incur during his 
life, and W. R. ſhall have the reſidue; but in the principal cate he 
deviſes the entire term to the eldeſt daughter ; and ſaid that he 
moved this caſe when he was Serjeant, and that the court was of his 
opinion now, &. D. 7. a. b. pl, 8. 9. Irin, 28 H. 8. Anon. 
ö 5 14 Leſſee 
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As to croſs 
remaindets, 
See tit. Re- 
mainder 
(X) 


Jo. 15. in 
pl. 1. cites 
S. C.— 
S. C. cited 
ſelect caſes 
in Canc. 

O. by Ld. 

ancellor 

Natting- 
ham. 


*[93] 


_ Cro.C.230. 
S. C. the 
court in- 
clined that 
the deviſe 
of a term 
in this man- 
ner to make 
a perpetuity 
caunot be 
good; For 
to limit a 
poſſibility 
—— en 
1 Fol. 612. 
— 
after a poſſi- 
bility, and 
to limit 


Deviſe, * 


14. Leſſee for years deviſed that his wife ſhould have the eceupa- 
tion of his lands for 15 many years as ſhe ſhould live, and after her de- 
ceaſe the reſidue to his ſon and his aſſigns, and made her ſole executrix, 
and died, the widow entered and agreed to the legacy, and afterwards 
ſeld the term, and died before the leaſe was expired. Adjudged this 
was not a deviſe of the whole term to the wife, but upon a contin- 
gency if ſhe ſhould live ſo long, and her intereſt is determined on 
her death, fo that this ſale was void againſt the fon, becauſe the re- 
mainder was to ariſe to him upon a contingency of her dying before 
the term expired; therefore the deviſe of the refidue to him hall be 
expounded to precede the deviſe to the wife, that both may tand; for 
there was no expreſs eſtate for life deviſed to her, if it had ſhe would 
have been intitled to the whole term, becauſe in judgment of law 
an eſtate for life is more valuable than for years, Pl. Com. 519. Hill. 


20 Eliz. C. B. Welkden v. Elkington. 5 


1 D 
(L) Againſt Law [Remainders of Terms of Years.] 


[I. I F A. poſſeſſed of a term for years, deviſes it to B. and the 
heirs male of his body begetten, the remainder to C. and the 
heirs male of his body begotten, this is a void remainder to C. be- 
cauſe it is to commence upon a limitation of the death of B, 
without heirs male of his body, which is moſt remote, and by the 
deviſe before to B. and the heirs male of his body begotten, B. had 
the whole term, which ſhall come to his executors, and not to his 
iflue, and he hath the whole power of diſpoſing thereof to whom 
he pleaſes during the term; and if he does not diſpoſe thereof, yet 
his executors ſhall have it if he dies without iſſue, and it ſhall not 
revert to the executor of A. Paſch. 11 Car. B. R. between Le- 
venthorp and Aſhby, per Curiam, reſolved upon a trial at bar; 
and they would not falfer it to be argued for the clearneſs thereof, 
nor to be found ſpecially. Intratur, Mich. 10 Car. Rot. 120. ] 

[ 2. If A. poſſeſſed of a term for 163 years, deviſes the uſe and 
occupation thereof to B. his brother for life, and after to the wife of 
B. for life, and after to the eldeſt ſon of B. for life, and after ſuch 
fon * tying without heir male, to any other 15 which B. ſhall have, 
one after another in form aforeſaid, and if B. die without heir male 
of his body, 1 having yet 136 years to come of the ſaid term, and 

ving a purpoſe and deſire to have the ſame kept in my name, 
my will and meaning 1s, that the uſe, profit and occupation of the 
28 ſhall remain and be unto S. for his life, and after him, unto 
the eldeſt ſon that S. ſhall have for his 77 and after, ſuch fon dying 
without heir male, to any other ſon which the ſaid S. ſhall have, one 
er another, in form aforeſaid; and if S. die without heir 4 male 
his body, to Richard, &c. with divers remainders over; and after 
A. makes the ſaid [B.] and S. his executors, and dies, and they 
aaminifler and agree to the legacy, and after the wife of B. dies, and 
B. dies without iſſue male, and S. ſurvives, and hath iſſue 545 
| a e 
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eldeſt ſon and J. his younge/t fon, and after makes his will, and by 2 remaig- 
it deviſes all his goods and chattels to the ſaid E. and makes the faid mor 
E. his executor, and dies, and after E. enters, and makes F. his exe- a dying 
cutor, and dies without heir male of his body, and after F. enters, without 
and makes G. his executor, and dies; in this cafe G. hath good ten 
title to the land, and not the faid J. who was the ſecond ſon of law. But 
S. for to entitle J. to the land by the will (who hath no other be court 
title thereto beſides the will) B. ought to die without ifſue male, 2 
which is a limitation by intendment of a perpetuity, and the 
eldeſt ſon of S. (who was the furviving executor) ſcilicet E. 

(under whom G. claims) * alſo to die without heir male, 

which is another limitation of a perpetuity by intendment before 

J. could have any thing by the will, and fo a double perpetual 
limitation ought to determine before the remainder limited to the 

ſecond fon of S. whogwas the faid J. could take effect; and though 

(as it was objected) here the eſtate is not limited to B. and the 

heirs males of his body, nor to the eldeit fon of 8. and his heirs 

males, yet this is all one, though it be admitted that the executor 

of B. nor of ſuch eldeſt fon of S. ſhould have it fo long as the 

ſaid B. and the eldeſt fon ſhould have iſſue male, for the ſecond 

ſon of S. could not have it till B. and the eldeſt fon of S. died 

without iſſue male; and in the mean time the executor of the de- 


viſor ſhould have it, and this would be all one miſchief to make 


' ſuch executory deviſes, which would be worſe than any perpetuity, 


and no means to dock it. Mich, 7. Car. B. R. between Sanders 
and Cornith, upon a ſpecial verdict, per curiam reſolved; and they 


gave a peremptory rule for judgment for the defendant, ſcilicer, 


_ Corniſh the executor againit the plaintiff, who was the ſecond 


ſon of S. but after the plaintiff procured a day further till next 
term, and in the mean time the parties agreed; I being of the de- 
fendant's Eunſel. And vide my argument in my book. 

[ 3. If A. poſſeſſed of a term for years, deviſes it to B. his wife, * S. o. 
eldeſt iſſue male of C. for life, tho had not any iſſue male at cellor Not- 
6 li. of the Li 155 4055 of the deviſor, yet if he had iſſue tingham, 
male before his death, this iflue male ſhall have it as an executory Sel. caſes 


for 18 years, and after to C. his — 7 1 for life, and after to the cp 


, Ds l in chan- 
deviſe; for that non there be a contingent upon a contingent, — 


and the iſſue not in eſſe at the time of the deviſe, yet inaſmuch 35: and 51. 
as it is limited to him but for life, it is good, and all one with hon bs, 
Manning's caſe, 8 May. 14 Caroli, upon a reference out of chan- cafe. 1 
cery to juſtice Jones, Croke, and Barkly, becween * Cotton and 
Heath, by them reſolved without queſtion. ] 

[4. If A. poſſeſſed of a term deviſes it to B. his wife, for life, and TI 94] 
after her death to his children unpreferred, and after B. dies, C. And 60. 
then + being the only daughter of A. thall have it; for an executory 8 


deviſe that hath a * upon the firſt deviſe may be made to a judged. 


* uncertain. Mich. 26, 27 Eliz. B. R. between * Amner and 2 Le. 92. 
odington, per curiam adjudged, quod vide cited in Matthew Man- 1 
ning's caſe, Co. 8. 96. for it was uncertain whether, as long as ed per tot. 


B. lived, the daughter ſhould have it, inaſmuch as ſhe might have cur. that the 
=. been poſſidility 
ſhould riſe 
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94 Deviſe. 
wei! been advanced in the life of B. and then ſhe ſhould have had 


e non on : 
3 nothing. ] 
t C. who was vnpreferred; and ſudgment accordingly. —Godh, 26. pl. 36. Luddinton v. Am- 
ner S. C. adj udged for the daughter. — — 3 Le. 89. pl. 125. S. C. adjudged enk. 264. pl. 
65 S. C. — Rep. 90. b. 8. C. & S. b. reſolves, and that there 1+ no duterence when the term, or 
the lee, or the houſes, and hen the uſe and occupation, & c. 15 deviſed, and that in all theſe 
caſes the deviſe executory is good, and that this was adjuaged by both courts. 


ro ]. 5. I a man polteiled of a term for years deviſes it 1 D. his 
289, Pl. S. wife for life, and after to William his eldeſt fon and his afſigns, and if 
a +78 B. be ates without ifjue then living, to Themas another fon, this * 1s 
aqa void devife to Thomas, inaſmuch as he cannot have it by 
Fol. 613. the deviſe, unleſs the eldeſt ſon dies without inue, which is a 
— — pcrpetuzl limitation by intendment of lau; though it was objected 
R. and that it is limited that although he hath iſſue, yet it that iſtue be 
armed up- not living at his death, yet Thomas ſhall have it by the deviſe, 
e ae for by the deviſe it is given abſolutely to the eldeſt ſon and his 

; aſſigns, and after it is deviſed to Ihomas, it the eldeſt dies without 


— 0 15. __ x <p k . . 
pl. 1. S. C. flue, fo that the aſſignee is to have it till the eldeſt dies without 
atrmed in iſſue;z and if men ſhould be admitted to make ſuch deviles, there 


error in i 
Cam. Scacc. would not be any end of them, nor any certainty. 15 Jac. between 


by allthe * Child and Bay ly, adjudged per totam Curiam in Camera Scaccarii, 
jattices and in a writ of error upon a judgment in B. R. where it was fo alſo 


—— adjud ed before per curiam ; and the juſtices and barons 1aid they 


Denham would not admit a deviſe to be made to exceed the deviſe in 


= ee Matthew Manning's caſe for the inconvenience they have ſeen 


Roll. Rep. by it. ] | | 

29. S. C. the remainder was held void. —Palm. 48. 8 C. adjudged in P.R.—-lbid. 222. S. C. 
and judgment affirmed in the exchequer chamber agaiaſt tlie opinion of Tanficld. Sclect caſes 
in chancery 34. in the Duke of Norfolk's caſe. Ld. C. Nottingham cites the caſe of Child v. 
Pailey, and makes his remarks on the rex orts of it, and Ibid. 35 ſays, that the record of that 
c ſe goes farther, for the record ſays, that there was a farther limration upon ghe death of 
Thomas without uſue to go to the daughter, which was a plain attectation of a oo: to mul- 
tiphy contingenc) It farther appears by the record, that the father's will was made the 10 
of Eliz. Dorothy the deviſee for life held it to the 24th, and then ſhe granted and affiyned the 
term to W. he under that gram beld it till the 31 of Eliz. and then re-granted it to his mother, 
and died; the mother held it till the 1 K. es, and ſhe died; the atlignees of the mother held 
jr eill 14 Jac. and then, and not till then, did Tizomas the younger ſon fet up a title to that eſtate; 
and before that time it appears by the record, there had been fix ſeveral alienations of the 
term to purchaſors for a valuable confideration, and the term renewed for a valuable fine paid 
ꝛ0 the lord And do we wonder now, that after ſo long an acquieſcence as from 10 Eliz. to 14 
$26, and after ſuch ſucceſſive aſlignments and tranſactions, that the judges began to lie hard 
vpem Thomas, as to his intereſt in law in the term, efpecia'ly when the reaſons given in the 
reports of the cafe, were legal inducements to guide ther judgments. , 


6. If the lee for life deviſes his term by teſtament, to one for term 
of life, the remainder over to anather, and dies, and the deviſee en- 
ters and does not claim the term but dies, there he in remainder ſhall © 
have it; but if the firſt deviſee had aliened it in his life, there he in 
remainder had been without remedy thereof. Br. Chattles, pl. 23. 

* cites 33 H. 8. 
5. C. cited A. lefſte of a parſonage deviſed his intire leaſe, term, and 
_ Rep. intereſt ta B. proviſe, that if he die, living J. S. then the ſaid leaſe, 
| Sc. ſhould remain to J. S. during the reſidue of the term. B. fold 
the term. Montague Ch. J. and Hales J. held that J. $ had na 
remedy. D. 74. a. b. pl. 18. Mich. 6 E. 6. Anon, 8. A 
? 


* % 
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8. A fermor deviſed his term for years to F. S. * his life, remains 
der to M. R. and made J. S. his executor, and died. J. S. died. 
All the juſtices held the remainder void; for the firſt deviſee entered 
as executor, and never declared his intention by any act to execute 
the deviſe. But Welſh, Weſton, and Harper, 7. agrecd that a 
remainder of a term deviſed to one for life is good by deviſe, D. 
227. b. pl. 59 Trin. 10 Eliz. Anon. Ihe reporter adds a 
quzre. _ | 
9. A termor deviſed his term to his fon (then an infant) when he 
ſhould be of fuil age; and willed, that his wife in the mean time ſhould 
bave the occupation and profits e and made her ſole executrix, 
and died; the 2wi do proved the will, and fo!d the term, and after- 
wards the fon came of age. Quere, what remedy the ſon has for 
the term? For the juſtices differed in opinion. D. 328. b. pL 
x1. Mich. 15 & 16 Wy Anon. a 
10. A. being poſſeſſed of a term for 60 years, deviſed thus, viz, 
I will that M. my wife ſhall have and occupy all the lands con- 


tained tn the leaſe, for ſo many years as jhe ſhall live, and after ber & 


death I give and bequeath the refidue theresf ts B. my ſon, and his 


ene, and made M. fole executrix, and died. M. proved the will & 


and entered, claiming only for her lifz, the remainder to B. this re- 
mainder was adjudged good, and this diſtinction was made by 
Manwood and Dyer, that in this caſe there was a ſeparation of the 
jus potleſiionis from the jus proprietatis, for that the intire and 
mere right of the term is not deviſed to M. for any time, and yet 
ſhe has an Intereſt by poſſibility in the intire term if ſhe ſurvives 
the bo years. But after ſhe made her entry into the land by 
virtue of the will, and had expreſsly declared her agreement 
to take it as a legacy, with remainder to B. according to the 
will, waiving her intereſt as executrix, ſhe had no power after- 
wards to diipoſe of the term; ſo likewiſe, if A. had bequeathedyghe 


whole term to his fon firlt, ſo that M. ſhould have the occupation 


and ute of the land during her life, this had been good, and ſhe 
could not alien the whole term; and the Words of the will plainly 
prove the teſtator's intent to reſtrain her from aliening the intire 
term. D. 358. b. pl. 50, 51, 52. Trin. 19 Eliz. Anon. 

11. A termor deviſed his term to his fn and further ſaid, that 
his will was that his wife ſhould have the occupation and profits of 
| the leaſe during the minority of his ſon, to the intent that with the 


profits ſhe might educate his children and fee his laſt will ry ape" | 


and made her his executrix and died; afterwards the proved the will, 
and fold the term to a creditor of her huſband's before all the 
debts were paid, having other goods in her hands ſufficient to pay 
the debts and funerals. She educated the children after the 
baron's death, until her own death. The ſon came to full age 
and entered into the premiſſes, and his entry was adjudged lawful, 
Pl. C. 539. b. Hill. 21 Eliz. Paramour v. Yardley, 

12. A. being poſſeiſed of a term for years, deviſed it to M. his 


wife for life, remainder to her children unpreferred, and made her |, 


executrixgy, A. dies. M. aſſents to the legacies. She takes huſband, 
who ſells the term. M. dies. The children unpreferred enter. 
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v. Amner The court held, that the leaſe and the intereſt in it was ſo bound, 
1 that the executrix had nothing to do with it any longer than for 
92. pl. 175. her own life, and that the children unpreferred may enter after her 
S. C. and death, and retain it as a legacy to them, into whoſoever hands it 
1 ſhall come, &c. but that the common argument of remainder was 
firmed in not the point or material. And. 60. pl. 135. Amner v. Lud- 


error in dington. 

B. R 

3 Le. 89. pl. 128. S. C. and ſame words unleſs where any are miſprinted, as where 2 Le. has 
(ouſter le main) which in the 3 Le. is, as it ſhould be, (owel main.) — S. C. Jenk. 264. 


pl. 66. 


[ 96 ] 13. A man poſſeſſed of a term for years in lands, by his laſt 
will deviſed the ſame ts ene and the hcirs of his body begotten, made 
his executors and died; the deviſee entereth by the aſſent of the exe- 
cutors, nas iſſue and aliens the term and dies; this alienation bars 
the iſſue, for a term of years cannot be entafled. 4 Inſt. 87. cites 


it as i Trin. 28 Eliz. in B. R. in Peacock's caſe. 


14. it 2 years be deviſed 1 4. and if A. dies within the 
term, remainder to B. By deſcent of inheritance to A. Unity 


of poſſeſſion, grant, or forfeiture of A. the remainder is defeated. 
Mo. 268. pl. 420. Mich. 30 & 31 Eliz. in the Exchequer, 
Lee v. Lee. | 

15. If land be deviſed for years to A. and if he dies within the 
years that B. ſhall have the reſidue of the years; no aft of A. can 
1 the remainder to B. Mo. 269. pl. 420. Mich. 30 & 31 

12. in Scacc. Lee v. Lee. 

16. But per Manwood otherwiſe it is, if one who has a term 
deviſes his term with ſuch remainder, for if he deviſes his term it 
is all one compleat eſtate, by which power is given to. firſt deviſee 
over all the term for certain time; but it is not ſo where the land 
is deviſed. Mo. 269. Lee v. Lee. 

8. c. cited . A. poſſeſſed of a term deviſed it to A. his wife, and B. his 
b y1d. ſon for their lives, and after to C. his fon and the heirs males of his - 
ast. , body and died. A. and g. entered by force of the deviſe and died, 
C. ſold his intereſt of his term, and had iſſue D. and died. Ander- 
ſon Ch. J. and Walmſley J. to whom it was referred, held, that 
D. had no right to the leaſe; for per Walmſſey J. D. cannot claim 
it as heir male, for that is not good to convey the intereſt of a 
term to him. Cro. E. 143. pl. 11. Trin. 31 Eliz. in Canc. 

Higgins v. Mills. | 
18. A. was poſſeſſed of a leaſe for years of a houſe, and divers 
other leaſes, and had iflue B. the plaintiff, and C. the defendant, and 
E. a daughter; and by his will deviſed, that E. ſhould have the ſaid 
houſe for her life, and if fbe chanced to die before C. then J will, 
that C. ſhall have it upon ſuch reaſonable compoſition as ſhall be thought 
fit by my overſeers, allowing ta my other executors ſueh reaſonable rates 
&5 ſhall be thought meet by my overſeers; and he deviſed all his other 
lands and goods to his executors, and made B. and C, his executors, 
and J. S. and W. R. his ovyerſcers, and died. E. entered by the 
4 of the 2xecutors and died during the term. Anderſog Walm- 
7, aud King mill held that the whole term was in E. afld the re- 
| | mainder 
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mainder void; and Anderſon ſaid, though a deviſe ought to be 


expounded according to the intent of deviſor, yet this intent ought 
to be guided by the law, and that if ſuch a deviſee be ouſted and 
is to bring his action, he ought to ſhew the certainty of his eſtate, 
which is the intire eſtate, and then if E. has the intire eſtate, 
the remainder to C. is void. Cro. E. 795. pl. 42. Mich. 42 & 
43 Eliz. C. B. Woodcock v. Woodcook. 

19. A deviſe was as follows, viz. the reſidue of all my 
moveable or unmoveable, I give my ſon John, whom 1 make ay 
executor, and to him I give my whole years that 1 have in my farm 
of Mere-Court, and if he dies I give it to my daughters. John the 
executor and deviſee proves the will, claiming the leaſe according 
to the will and dies inteſtate. The adminiſtrators ſhall have the 
leaſe and not the daughters, 2 And, 185, pl. 105. Anon. | 

20. A. had iflue,gB. a fon, and two daughters, D. and E. 
and having a leaſe, he deviſed all his leaſe and term of years to B. 
his fon, and if B. died, then ta D. and E. his daughters, and if ths 
daughters dicd, then to hi; wife. A. made B. ſole executor, who 
entered, claiming by the will, and after probate 7 the will died 
inteflate. B. 's widow took adminiſtration and ſold the term to J. S. 
Upon a caſe referred out of chancery, it was certified by Popham, 
Anderſon, and Walmſley, that as this caſe is, J. S. the affegnee 
ought to have the term, and the ſame was decreed accordingly. 
Trin. x Jac. Mo. 748. pl. 1028. Handal v. Brown, & al. 

21. Leſſee for years deviſed the profits of his term to his wife for 
life, the remainder to A. for life, if F. S. his ſon-in-law within tus 


* years after her death be not bound in 100 J. to pay 51. per ann. to the 
faid A. for her life, and if he do become bound, he deviſed the term te 


the ſaid F. S. and the heirs males of bis body, and if be dies without 
i ue, he deviſed the remainder over. A, died within two months. 

S. never entered into a bond, but died having iſſue male, and the 
iſſue died during the continuance of the term. It was in this caſe 
holden, ift, That it was a good remainder. adly, That the remainder 
limited to J. S. upon this condition precedent was good, and ſhould 
take effect, although he never entered into a bond, for he had time 
to do it within two years; and then when A. died within the two 


| years, the condition was diſcharged by the act of God, and ſo the 


remainder was good. Mo. 7 58. pl. 1049. Trin. 2 Jac, Foſter v. 
Brown, 


22. Leſſee for 60 years deviſed it to his wife and to his couſin for 
their lives, and afterwards to ſuch perſons as ſhould remain in his 
houſe in Normington at the time of their deceaſe; the couſin died, and 
the wife ſurvived and aſſigned the term. Coke and Walmſley held, 


But Warburton and Daniel J. contra, and relied upon the autho- 
rtties in Welcden's cafe, and Paramour's caſe, and Pierpoint's cafe. 


Et adjournatur. Cro. J. 198. pl. 26. Mich. 5. Jac. B. R. Mallet 


* Sackfagd, 


that this remainder was not 1550 becauſe it was only a poſſibility. & 
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Ibid. at the 
end of the 
caſe is a 
nota, that 
ſpecial en- 
try was 
made by 
the court? 
in the roll, 
that they 
do not 
give 
judgment 
upon the 
remainder, 
but upon 
the releaſe 
of later 
time pro- 
cured from 


the executors. 


But ſee roll 
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mainder 

1 depend 
upon it but 
it is good 
by way of 
executory 
de vie. 


” — ——— es 
l Ma 
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s Rrown!l. 23. A man being poſſeſſed for a term, diwiſes the while term 15 
«08. Dun- . fer life, and if he dies within the term, to B. during the minority 


Mole v. ä 4 - 
Glvles S. c. C. and that C. when he comes of full age ſhall have the remain- 
& S. P. der of the term, and held a good deviie. Brownl. 41. Trin. 6 
feems to be Jac. Dunnal v. Giles. 

admitted, 


but the very point there is not exactly the ſame with tis. 


12 Mod. 24. Leſſee for 50 years of a mill deviſed it to B. after the death 


= * of M. his wife, aud that in the mean time his wife ſhall have the 
Trebr Ch. we and eccupation there for life, fhe paying 71, a year to E. during 
F. and cites Her life, and made IM. executrix and died, leaving no aſſets beſides 
= - ag the term. M. adminiſtered and entered, and paid the rent, and ſaid 
ir Man. that B. ſhall have the term after her death, and afterwards ſhe died. 
ning's cafe Walmſley held the remainder void, but the other four J. held it a 
8 good deviſe to B. and that he took it not by gay of remainder but 
"wiz dy way of executory deviſe, and that there was no difference where 
would be one deviſes his term for lite, the remainder over, and when he 
_ * deviſes his land, or farm, or leaſe, or the uſe, occupation, or proſits 
and Rerm. Of the land, for the law will make ſuch conſtruction of the words 
253-and as may anſwer the intent of the teſtator, and martha! them ſo that 
hat fett ng his will ſhall take effect. 8 Rep. 94. b. Trin. 7 Jac. Matthew 


douads e Manning's caſe. 


Them now 
js like a correction of the judges that gave them countenance firſt; and that ſo favs Hales 3 


Keb. 178. 123. that contingency ougtit aot to exceed one or two lives; toi that is a reafonable 
EXLElts 


25. Leſſee for 40 years deviſes the term to J. S. for term of his 
life if he ſhall live till it be expired, and if he dies before the years 
expire, then the remainder to F. for term of his life; Per Hutton and 
Harvey tlie remainder is not good, Hutt. 74. Hill. 3 Car. C. B. 
Faukner's caſe, 

{ 98 ] 26. Cefly que truſt of a term with power to diſpoſe of it by his 
laſt will deviſed it fo B. his fon and the heirs of his body, remainder 
to C. and charged it with divers legacies and annuities, and made B. 
his executor and died ; B. for 16001. fold it to W. L. and C. being 
one of the annuitants, fold his annuity likewiſe to W. L. and re- 
leaſed to him all his right in the term. B. died without iſſue, and 
the ſurviving truflee joined with C. in a grant of his intereſt we 
S. Per tot, cur. the aſſignment is not void againſt W. L. by the 
ſtatute of fraudulent conveyances, but the remainder to C. was void, 
and yet the fale of B. had been good if there had been no aſſignment, 


but the aſſignment made it ill; and according to the opinion of the 


court the jury gave a verdict for the plaintiff. Jo. 213. Mich. 5 
Car. B. R. Baker v. Sir Wm. Lee. 

27. L. F. by will having a term for years, bequeathed it to his 
daughter C. but if it happens my daughter C. to die before ſhe fhall 
have accompliſhed the years of a lawful age, then the whole profits of 
the premiſſes to remain and be wholly 1% W. my ſon; and if my fon 
M. dies before the like lawful age, then all the profits of the ſaid 
premiſſes to remain to C. my daughter ſurviving; and if the ſaid C. 
my daughter, and IV. my ſon die before the like lawful age as aforeſaid, 
having no iſſue / their bodies lawfully hereafter is be begotten, _ 


ell the whele term of the ſaid leaſe, with the profits, Sc. I give and 
deviſe to all my ſiſters children, to be equally divided and diſtributed 
amongſt them. The queſtion ariſing in the caſe being, whether 
the ſaid C. who died at 18 years of age, was to be deemed of full 
age, according to the words of the-will, and the meaning of the 
teſtator ? His lordſhip and the judges are of opinion, that a lawful 
age in general words (unleſs it be in a particular caſe, as guardian 
in ſocage) mult be conſtrued and taken 21 years; and therefore 
are all of opinion that the faid remaining term, according to the 
conſtruction of the will, belongs to all the. ſiſters children of the 
faid L. F. Chan. Rep. 99, 100. 11 Car. Hartwell v. Ford. 

28. A deviſe of a term of 2000 years to . for go years, if he 
lived fo long, remainder to the heirs males of his. body, remainder to 
B. his brother for ꝙo years, remainder to the heirs males of his body, 
remainder over, &c.,, Bridgman Ch. J. held, the words (heirs of 
his body) were words of limitation, and therefore, when he ceaſes 
to have heirs of his body it is reaſonable that the term limited by 
the deviſe ſhall ceaſe, and the remainder. being void, this wilt go 
again to the executors of the firſt deviſee, who in this caſe was W. 
and therefore judgment was given for the plaintiff niſi, that the 
remainder were void. Sid. 37. pl. 7. Paſch. 13 Car. 2. C. B. 
Grizg v. Hopkins, 

29. The teſtator being poſſeſſed of a term of 1000 years, deviſed 
it to M. his wife for life, remainder to A. in tail, and made his 
wife executrix, and died; A. granted the lands to B. for 15001. 
M. the widow, executrix married the defendant, and then aſſented to 
the legacy. One queſtion was, whether he in remainder could diſpoſe 
of this eſtate during the life of M. the tenant for life? it ſeems he 
could not, becauſe he had only a poſſibility, and this being by — 
of aſſignment, cannot paſs by way of eſtoppel; becauſe an inter 
palls by it. Sid. 188. pl. 16. Paſch. 16 Car. 2. B. R. Cookes v. 

ellamy. | | 

30. Deviſe of a term in truſt for his wife for life, then to their 2. ©. e. 
two daughters, and their heirs, and if they die without heirs of their 2 
body, then to the right heirs of the teſtator. The daughters died ly Ch- 
inteſtate without iſſue and the mother adminiſtred. The term was — 
decreed to the mother and not to the right heirs of teſtator. Fin. R. Rank, 
398. Mich. 30 Car. 2. Salter v. Stradling, Cleaver and ham in D. 


Chaworth. 2 
X folk's caſe. 
31. If all the remainder-men of a term are /iving at the time of [ 99 ] | 


the deviſe, it is but ſuch remainder limited to @ perſon net in 
being is void. Per Twiſden J. ſaid it had been fo held. 1 Mod. 
54. Hill. 21 & 22 Car. 2 B. R. 
32. A termor for years deviſed the term to M. his wife, remainder Sid. 450. 
to N. his fon for life, and if NM. dies without iſſue, then to B. &c. pl nw 8. C. 
It was objected, that it was not to N. and his iſſue, in which caſe juſtices - 
it was agreed that it ſhould go to N. and his executors, and the held the 
remainder over void. But here the deviſe is to N. for life, and if 2 
he dies without iſſue, the remainder to B. and fo has only an eſtate por being 
for life with an executory deviſe to B. upon the contingent of no deviſed te 
Vor, VIII. I | iſſue, 


* 
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N.and if 
he dies 
without 
iſſue then 
to B. B. 
cannot be 
intitled 
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iſſue. But adjudged that this remainder to B. was void, and that 8 
deviſe ts one and Bis iſſue, remainder over is all one with a deviſe ta 
ene for life, and if he dies without iſſue, then to another; for the re- 
mainder of a term ſhall not depend on a poſſibility ſo remote. 
Lev. 200. Paſch. 22 Car. 2. B. R. Love v. Windham, 


till the death of N. without iſſue, and it is the ſame in effect, as if the deviſe had been to 

and the heirs of his body, remainder to B. which had been clearly ill. Vent. 79. S. C. 
argued for the plaintiff.  -Mod. 50. pl. 107. S. C. argued and debated, but adjornatur. There 
it is Rated as a devife to the wife for life, after to N. for life, and if N. ſhould die without 
iſſue of his body begotten, then to B.—2 Reb 637. pl. 64. S. C. and ſtates it as in Mod. ſed 
adjornatur..—z Chan. Rep. 14- Windham v. Love. 21 Car. 2. in Canc. after the iſſue tried 
at law by direction of the ſaid court, the court of chancery declared that B. the defendant 


there had no title. 


33. Deviſe of a iruſt of a term for years to one for life, and 
ofterwards to his iſſue, remainder over; decreed that this remainder 


is void, and that upon the death of the tenagt for life, the whole 
term veſts in the iſſue; and that if ſuch iſſue die without iſſue and 


inteſtate, the reſidue of the term veſts in his adminiſtrator. Fin, 


[100] 


Chan. Rep. 279. Hill. 29 Car. 2. Warman v. Seaman & al. 

34. Leſſee for years deviſed the lands to his wife for her life, and 
after her death to the heirs of her body, and for want thereef ta F. S. 
and dies. The executor conſents to the legacy, the wife dies rwithout 
i ſſue; the queſtion was, whether the executor of the huſband or the 
wife ſhould have the reſidue of the term? Per Lord K. the teſta- 
tor meant an intail to the wife, which cannot be, becauſe then there 
ſhould be a perpetuity of a term; and though there be difference in 
words when land of freehold is deviſed to one for life, the remainder 
afterwards to his heirs, mediately or immediately, and where a 
term is ſo deviſed, the difference is in words, the teſtator's mean- 
ing is the ſame. 2 Chan. caſes 236, 237. Mich. 29 Car. 2. Bray v. 
Buffield. 

35. Deviſe of a term to his daughters after the death of his wife, 
whim he made executrix ; ſhe aſſented to the legacies, and aſſigned 
the term to one who had purchaſed the inheritance, having ſufficient 


aſſets to pay her huſband's debts; the term was decrecd to the 


daughters. Fin, Chan. Rep. 378. Trin. 30 Car. 2. in caſe of 
Thomlinſon v. Smith. 

36. A man poſſeſſed of a term deviſes it to his ſon, and if he dies 
unmarried, and without iſſue, then all to go to his daughters and their 
executors, and if his ſon be married, and has no iſſue then living to 
enjoy it, then after the death of his = wife, he deviſes it to his ſaid 
daughters; adjudged that the deviſe to the daughters is void, being 
a limitation after the death of their brother without iſſue; for it is 
not to be taken (as objected) that the dying without iſſue is to be 
underſtood without iſſue living at his death, and fo the contingency 
to happen within the compaſs of a life; and if it ſhould be intended 
of ſuch a dying without iſſue, yet the court held it would be void 
according to Child and Baily's caſe; for though this has prevailed 
in caſe of a deviſe of an inheritance, as in Pell and Brown's caſe, 

it has never prevailed in caſe of a term; and the court ſaid, 
they would not extend the deviſes of chattels to make 123 
: ” 7 er 
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farther than had been done before. 3 Lev. 22. Trin. 33 Car. 2, 
C. B. Gibbons v. Summers, 

37. It is clear, that the legal eftate of a term for years, whether 
it be a long or ſhort term, cannot be limited to any man in tail, with 
the remainder over to another after his death without iſſue, that is 
fat and plain; for that is a direct perpetuity, Per Ld. Notting- 
ham. 3 Chan. Caſes 28. 33 & 34 Car. 2. in the Duke of Nor- 
folk's caſe, 

38. If a term be deviſed, or the truſt of a term limited to one 
fir life, with twenty remainders for life ſucceſſively, and all the per- 
fons in efſe, and alive at the time of the limitation of their eſtates, 
theſe though they look like a poſhbility upon a poſſibility, are all good, 
becauſe they produce no inconveniency, they wear out in a little 
time with an eaſy interpretation. 3 Chan. Caſes, 29. Hill. 33 & 

34 Car. 2. cited by Jad. Chancellor Nottingham as Alford's caſe. 

39. Where a term of 1000 years was deviſed to D. for life, re- 2 Vent. 
mainder to E. his fon and the heirs males of bis body, remainder over; 126. Dowſe 
adjudged that the remainder over to the heirs males was void, be- Y Cole. 

14x * g 8. C. 
cauſe it is contingent, (i e.) if there ſhould happen, that any part 
of the term for years ſhould remain after the determination of the 
eſtate for life; for the law ſuppoſes, that every eſtate for life is of 
longer continuance than any eſtate for years; and the remainder to 
E. is only a poſſibility. 3 Lev. 264. Trin. 1 W. & M. in C. B. 
Dowle v. Earle. | 

40. J. S. deviſed a leaſehold eſtate to Martin his fon, his exe- And Ibid. 
cutors, adminiſtrators and en for ever; but if he died before 21, 152. ſays a 
without i/Jue, in that caſe he deviſes it over to his brather. The — — 
queſtion was, Whether the remainder over was good ? it was ob- 0 be ſo 
jected, that it was a perpetuity, for that the remainder depends on adjudged 
Martin's dying without iſſue; for if he die before 21, though he 2 Ex- 
leaves a child, and that child afterwards dies without iſſue, Martin becdeen 
may be ſaid to be dead before 21, without iſſue; fed non allocatur, Smith v. 
per Cur. Decreed the remainder over good. 2 Vern. 151. pl. Smith. 
147. Trin. 1690. Martin v. Long. | 

1. A. deviſed a long term for years fo his ſon B. and the heirs 1 Salk. 225, 
male of his body, and if he die without iſſue living E. his mother, pl. 3. S. C. 
h to his ſon C. Th ingent h 6; che 2 
then it ſhould go over to his ſon e contingent happened, the tion held 
deviſe over to C. is good upon the reaſon and authority of the D. good, the 
of Norfolk's caſe. Cumb. 208, Trin. 5 W. & M. in B. R. Lamb contin- | , 
v. Archer, os 
the compaſs of a life ; and the court denied the cafe of Child v. Bayly— kinn. 340. pl. 7. S. C. 
the court ſaid, that here was not any of the inconveniencies of perpetuities; for the eſtate is not 
unalienable, but only during one life and this upon a contingency, which might determine within 
a little time, if the party dies; and judgment nifi, &c.—Carth. 266. S. C. the court without any 
difficulty held it a good limitation by way of executory deviſe to C. and that it did not tend to a 
perpetuity as was ſuggeſted, and denied the caſe of Child v. Bayly, but ſaid, that the eſtabliſhed 
law in caſes of this nature is according to the reſolution in the Duke of Norfolk's ; and judgment 
accordingly.— 12 Mod. 44. S. C. ſays that the words (heirs males of his body) in the limitation 
are void, but that the ſubſequent words are good ; and the latter words will reſtrain the former and 
make them good, and that this differs from the caſe of Gibbons v. Somers, for there the dying 
2 iſſue was indefinitive.— 8. C. cited by the Maſter of the Rolls. 2 Wms's Rep. 624. 

ich. 1732. 8 


42. A term of 1000 years, without impeachment of waſte, was de- 
1 viſed 
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viſed to the defendant L. and if he died without iſſue, then to the 


plaintiff, The plaintiff had got an injunctian to, flap waſte, unleſs. 


cauſe ; and it was alleged for cauſe, that the plaintiff upon his own 
ſhewing had no title, becauſe the deviſe to him after the death of the 
defendant * without iflue, was void. It was objected that the deviſe 
was not to the defendant and the heirs of his body, as it was in the 
Duke of Norfolk's cafe ; and that the words, if he died without iſ- 
ſue, ſhould be conſtrued, w:ith:ut iſſue living at the time of his de- 
ceaſe, which was agreed to be good, in caſe it had been ſo ex- 
preſſed, But here it was held per Lord Keeper, that this being a 
deviſe after dying without iſſue generally is void, and thereupon 
the cauſe was allowed, for that it appearcd the plaintiff could have 
no title, but that it went to the defendant, his executors and ad- 
miniſtrators. 2 Freem. Rep. 210. pl. 283. Hill. 1696. Burford 
V, Lee. | | 6 

43. One F. being poſſeſſed of a ferm for years, deviſes it to 
his wife for life, and after her death to R. F. for her life; and at- 
ter her death to T. F. and his children; and then deviſes in this 
manner, and if it ſhall happen the ſaid T. F. to die before the ex- 
piration of the ſaid term, net having iſſue of his body then living, 
then to go over to the plaintiffs for the reſidue of the term; the 
defendant's title was by an atlignment of R. F. and T. F. of all 
their eſtate, right, title and intereſt. R. F. was dead, and T. F. 
died without iſſue, and the plaintiff brought this bill to have an aſ- 
ſignment of the term purſuant to the will; all that was inſiſted 


upon for the defendant to difference this caſe from the Duke of 


NorFoLKk's of a term, and of PELL and BxRowN's caſe of a fee, 
was, that this contingency of his dying without iſſue, was not con- 
fined to his own death, but that the words (then living) ſhould re- 
late to the words (before the expiration of the term) and ſo this 
went further than any of the caſes had ever yet been carried, for 


he might have iſſue for ſeveral generations; and yet if ſuch iſſue 


failed at any time before the expiration of the term, then it was to 
go over; and this, in a long term, tended plainly to a N 
and therefore ought not to be allowed; but by the deviſe to T. 

and his children, and the ſubſequent words (and if he die without 
iſſue) the whole term was veſted in him, and he might diſpoſe 
thereof as he thought fit; and it could not be reſtrained by the 


* 
. 


words (then living) which related only to the words (before the 


expiration of the term) and ſo the remainder over to the plaintiff 
void ; but for the plaintiffs it was argued and decreed, that the re- 
mainder to them was good by way of executory deviſe, and that the 


words (then living) muſt relate to the time of death ; for otherwiſe 


there would be no difference between this and the common limi- 


tations of a term to one, and the heirs or iſſue of his body; and if 


he dies without iſſue, the remainder to another, which is void; for 
there it muſt likewiſe be intended, if he die without iſſue before the 
expiration of the term, he can limit no remainder over, becauſe no- 
thing remains then to be limited ; but here it being limited over 
upon this contingency, if he die without iſſue then living, viz. at 
the time of his death, it is good, becauſe the contingency muſt 
| | happen 
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happen within one life, or not at all, for upon his death it will be 
certainly known whether he leaves iſſue or not; if he does, the 
contingency can't take place; if he does not, then it may; and 
this being to happen within the compaſs of a life, is good as an ex- 
ecutory deviſe, and differs in nothing from the Duke of NorFoLK's 
caſe, ſave only that there it was by proviſo; and alſo u on 
the death of another perſon, without iſſue then living; and here it 
is upon his own death, which makes no manner of difference. Abr. 
Equ. Caſes 193. Trin. 1709. Fletcher's caſe. 
44. A term was deviſed to A. during his infancy, and if he lived Arg. on the 
till 21 years, then to him for life, and to ſuch of his children as he other fide 
old leave it to, and if Be ſhall die without iſſue, remainder over; "aids 
and it was held good; for the dying without iſſue was conſtrued above caſe 
to be reſtrained + to the death of the party. Arg. Gibb. 317. citeg the limita- 


| | tion was 
24 May 1718. as _—_ of Targate v. Gaunt, expreſsly 
for life, which (to favour the intention) is conflrued to be the uſe, Gibb. 320.—————Wros's Rep. 432. 


reports the deviſe to have been 70 ® H. for his life and no longer, and after his deceaſe to ſuch of the iſſue 
of the ſaid A. as A. ſhould appoint by will, &c. A. died without iſſue living at his death. Ld. C. 
Parker held the deviſe over good. For it muſt be intended ſuch iſſue as hie ſhould, or might, ap- 
point the term to, which muſt be intended iſſue then living. Paſch, 1718. Target v. Gaunt. 
Wms's Rep. 432. has a nota, that theſe words are nat in the Regiſter Book, though they are in 
all the reports, and ſeem to be the principal foundation of the decree.— 10 Mod. goz. S. C. ac- 


cording to Wms's Rep. [ 1 I oa] 
45. In caſe of the deviſe of a term for years, where the dying 
— is confined to a life then in being, a deviſe over is good; 
per Maſter of the Rolls. Ch, Prec. 549. Mich. 1720. Opie v. Go- 
dolphin. | | 
= A, being poſſeſſed of a term, deviſed it to B. and C and if S. C. cited 
either of them die, and leave no iſſue of their reſpective bodies, then A. Gibb. 
% D. The Maſter of the Rolls held, that the deviſe over was Upon ap- 
void, and that there is no diverſity betwixt a deviſe to one for life, peal Ld. 
and if he die without iſſue remainder over, and a deviſe thereof to 
one for life with ſuch remainder, if he die leaving no iſſue. Wms's this decree 


Rep. 664. Mich. 1720. Forth v. Chapman. and ſaid, 

| that if I dee 
viſe a term t A. and if A. di without lraving iſſue, r:mainder over, this in the vulgar and natural 
ſenſe muſt be intended of {caving i//ae at bi; death and then the deviſe over is good, and that the ward 
{die} being the laſt antecedent, the words (witiut muſt refer to that, And the teſtator who 
is ino, confilts will be ſuppoſed to ſpeak in the vulgar, common and natural, and not in the legal 
ſenſe of the words, And that the rcaſar why a deviſe of a freebold to one for life, and if be die without 
iſſue, then to ancther is in favour of the iſſue, that ſuch may have it and the intent take place ; but that 
in caſe of a deviſe in like manner ot a term for years, thoſe words (if he die without iſſue then to 
another) cannot be ſuppoſed to have been inſerted in favour of ſuch iſſue, ſince they cannot by any 
conſtruction have it. Wrms's Rep. 666, 667. Trin. 1720. S. C. k 


47. One poſſeſſed of a term for years deviſed it to A. for life, re- 
mainder to the heirs of A. It ſeems this ſhall, on A's death, go to 
his executor, and not to his heir. 3 Wms's Rep. 29. Hill. Vac. 
1729. Davis v. Gibbs. . 

| 48. A. tenant for = demiſed to truſtees for 99 years, if ſhe ſo lang And ibid. 

lived, in truſt for. herſelf during her widowhood, and after her mar- bog. ths 
riage, then in truſt for C. a ſecond ſon, and the heirs of his body, and * 
if he die without iſſue, then in truſt fer D. her next younger ſon, quare, 
C. died inteſtate without iſſue. The queſtion was, Whether the though it 
truſt of this term ſhould go to A. his mother, as adminiſtratrix to — 


13 bim, 


— — — — —— — 
— 
. PA — — 
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good limita- him, ſubje to the ſtatute of diſtributions, or to the next ſon in re- 
_— mainder? And for her it was inſiſted that the limitation over to 
within the D. after a limitation to C. and the heirs of his body, being only of 
reaſon of the truſt of a term, was void. To which it was ſaid, that the only 
8 reaſon, why the truſt of a term could not be limited to one and the 
caſe and the heirs of his body with remainder over, was, becauſe this would 
ſeveral o- make a perpetuity, but here the whole term being to determine on 
ther fub'e- A's death, there could be no paler, as if ſhe had made a leaſe 

—_ to a truſtee for 99 years, if ſhe fo long lived, in truſt for C. and the 
grounded heirs of his body ; but if C. die without heirs of his body living A. 
thereupon. then to D. this had been good. But as to this point the court 

= no opinion, 2 Wms's Rep. 608. Trin. 1732 in caſe of 

ing v. Cotton. 

The editor 49. Deviſe of a term was to J. S. in truſt to raiſe money for pay- 
in a note ment of her debts and legacies, and after to permit B. to receiue the 
1 rents for his life, and after to his firſt, &c. hot tail male, remain- 
eaſe of Sas - der to daughters, and in default of daughters, or in caſe of their death 
PuRTONX v. before * 21, or marriage, then to II. R. for the then reſidue of the 
Sanpra term. B. died without having ever had any iſſue. It was decreed by 
1736. where the Maſter of the Rolls, that J. S. convey the reſidue of the term 
upon a like unfold for payment of debts and legacies to B. 2 Wms's Rep. 618. 


Imitation 631. Mich. 1732. Stanley v. Leigh. 


over of a | 
perſonal eſtate, a caſe was made by Ld. Talbot for the opinion of the judges of B. R. 
who certified the limitation to be good, the Ld. Hardwick in Mich. 1739. decreed agrecably 
thereto, | 

The Attorney general and Mr. Fazakerly cited the cafe of STAx1 nv v. LIE or Mex av, at the 
Rolls, and ſaid, that upon the words, f di d without iſſue but thoſe words are not in 2 Wms's 
Rep. ut ſup. ] it was inſiſted that the limitation over ſhould take place, and that thoſe words /þ:/4 
be under flood to be iſſus at the time of bis d:uth, and was ſo allowed by the court; for that the limita- 
tions to the ſons and the heirs of their bodies never taking place, the ſecond limitation was good, 
_ — danger of a perpetuity. Caſes in Chan. in Ld. Talbot's time. 23. in caſe of 

v. 


* 8 - . 

[193] 50. W. H. being ſeiſed and poſſeſſed of a conſiderable real and 
perſonal eſtate, makes his will on the 16th of Feb. 1717. in theſe 
words; Item, I give and bequeath all my real and perſonal eftate unto 
my ſon F. H. and to the heirs of his body, to his and their uſe, to be 
paid unto him in three years after my death, and during that time I 
make ef NM. executor of this my will, and after the ſaid three years 
expired, ] do appoint that my ſaid fon F. ſhall be executor ; and if my 
ſaid ſon F. H. ſhall die leaving no heirs of his body living, then 1 
give and bequeath /o much of my ſaid real and perſonal eſtate. as my 
faid fon ſhall be poſſeſſed of at his death to the Goldſmith"s Company of 
London, in truſt for ſeveral charitable uſes mentioned in his will ; 
but my will is, that the Company ſhall not give my ſaid fon any 
diſturbance during his life. The teſtator dies, and after the three 

F. H. takes upon him the execution of the will, and in ſome 
time after ſuffers a common recovery of the real eſtate ; afterwards 
he makes his will, and the defendant his then wife executrix there- 
of, and then dies without iflue. The court was -unanimous, that 

the limitation over was void, as the abſolute ownerſhip had been 
given to F. H. for it is to him and the heirs of his body, and the 
company are to have no more than he ſhall have left —_— ws 
ercfore 


Devite. 
therefore he had a power to diſpoſe of the whole; which power 
was not expreſsly given to him, but it reſulted from his intereſt; 
the words that — an eſtate tail in the land muſt transfer the in- 
tire property o 
iven over. The bill was diſmiſſed; per the Ld. Chancellor, the 
[aſter of the Rolls, and Ld, Ch. B. Reynolds. Gibb. 314. 321. 
pl. 11. Trin. 5 Geo, 2. in Canc, Attorney General v. Hall. 

51. Deviſe of a term to A. for life, remainder to the children A. 
ſhall leave at his death, and if the children of A. die without iſſue, then 
to B. The children of A, die without leaving any iſſue living at 
the time of their death; this is a good deviſe over to B. 3 Wms's 
Rep. 258. pl. 64. Paſch. 1734. Atkinſon v. Hutchinſon. 

52. Where the words of a deviſe of a leaſchold would make an ex- 

reſs eſtate tail in the caſe of a freehold, there a deviſe over of ſuch 
22 is void; ſecus 7 Paſs in the former a0 000 in 
the caſe of a freehold Nate an eſtate tail only by implication, 3 Wms's 
Rep. 259. Paſch. 1734. Atkinſon v. Hutchinſon. 

53. In ejectment at the fittings at Guildhall the following caſe 
was made br the opinion of the court; J. S. being poſſeſſed of a 
term, deviſed it “ To my wife for her life, and after her deceaſe to 
« ſuch child as my ſaid wife is now ſuppeſed to be with child and en- 
e fient of, and his heirs for ever; Provided always that if fuch child 
« as ſhail happen to be born as aforeſaid, ſhall die before it has at- 
« tained the * age 75 21 years, leaving no iſſue of it's body, then the 


« reverſin of one third part to my ſaid wife, and the other two thirds hort 


« to my ſiſters A. and B.“ The teſtator dying within a month 
after, the wife entered, and enjoyed during her lite, but had u child 
or miſcarriage ; and upon her death the queſtion was, Whether, as 


no child had ever been born, the remainders, limited upon his dying - 


under 21 without iſſue, could take effect? And after ſeveral argu» 
ments, the court held that they might; that though formerly there 
had been opinions to the contrary, yet according to the law now 


ſettled, the deviſe to the infant in ventre ſa mere was well limited, 


and if any child had been born, would have paſſed the term accord- 
ingly. Secondly, that though no child was ever born, yet the re- 
mainders are notwithſtanding good; for there being no deviſee, the 
deviſe, though void only ex poſt facto, falls to the ground as much 
as if it had been void in its creation, and this lets in the remainders 
immediately; that though the clauſe by which the remainders are 
limited is in words, ſtrictly ſpeaking, conditional, yet they do not 
make it a condition, but only a limitation. Laſtly, That the con- 
tingencies muſt happen within a reaſonable time, and tnerefore it 
may well operate by * of executory deviſe. Trin. 11 Geo. 2 
B. R. Andrews on the demiſe of Jones v. Fulham. 


the perſonal eſtate, and then nothing remains to be 
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had ſeen the 
decretal 
order, by 
which it ap- 
peared that 
the ſame 
queſtion 
ariũug up- 
on the ſame 
will, and 
concerning 
the ſame 
pre miſſes, 


came beſore 


Ld. Har- 


court, and 
that he was 
of opinion 
that the de- 


viſe over of 
the reVvere 
ſon in 


thirds ta 


the wife and two filters was good, nopwithſtanding the wife was not enſient with any child. 
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(L. 2) 


*[104] 


104 
(L. 2) Condition what, and what an Executory 
Deviſe. 
1. LAN is deviſed to A. and his heirs, and if he dies without 
heir, B. ſhall have it, it is no good deviſe ; but a deviſe to 
A. and his heirs, if J. S. dies, living A. that B. ſhall have it, it is 
good for it is a new deviſe and an eſtate created de novo, and does 
not depend as a remainder upon the firſt deviſe, or upon the firſt 
eſtate deviſed. Arg. 3 Le. 111. cites 29. Aſſ. 17. Br. Cond' 111. 
and Deviſe 16. | 
2. A man deviſed his term to his youngeſt fon if he lived to the age 
of 2.5 years and did pay ta his eldeſt brother ſo much money, and agreed 
no te paſſeth till the age of twenty-five Mars and payment of 
the money, and the reaſon was, that a deviſe executory may depend 
upon a precedent condition. Winch. 116. cites 29 Eliz, Johnſon 
v. Caſtle. | 
$. C. cited 3. A man deviſeth land t A. and his heirs, provided, that if he 
* die within age, that then the land ſhall remain to B. and his heirs; 
— adjudged a good remainder ; for when he has only a limited fee a 
Hoe v. contingent fee may depend upon it; but that is not by way of re- 
— mainder but executory deviſe. Palm. 136. cites 33 & 34 Eliz. B. R. 
as 
adjudged to Rot. 1140. Hoe v. Gerrald. 
be a good remainder. 


[ 195 ] 


2 Brownl. 
172. $. C. 
' Adjorna- 
tur. 
When 2 
particular 
eſtate is li- 
mited, and 
the inheri- 
tance paſſes 
ant of the 
donor, this 
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4. M. ſeiſed of land in fee deviſed it to B. his eldeft ſon in fee, to 
the intent that he ſpould pay certain annuities to C. D. and E. his younger 
children, and for default of payment, that his executors ſhould enter and 
have the land and pay the annuities ; and if the 1 hy he of pay- 
ment, then C. D. and E. ſhould enter and have the land. . died 
B. entered and before payment made feoffment; adjudged that this 
was a good executor's 4viſe and that the feoffment — not toll 
the entry of the children, becauſe they were perſons certainly known, 
to whom the limitation was made, there being a difference where 
the contingent eſtate is limited ta a perſon certain and known, and 
where not, according to Archer's caſe and Wellock and Hammond's 
caſe ; 2 Roll. Rep. 218, 219. Arg. cites it as adjudged, Trin. 42 
Eliz. B, R. Pinſloe v. Parker. 

5. A leſſee for 500 years deyiſed hrs term to his father for 415 
remainder to his fifter, and the heirs of her body. Reſolved that this 
jr deviſe is good. 10 Rep. 46. b. Mich. 10 Jac, Lampet's 

e. | 

6. When all the fee is given, or veſted in a perſon, with a limita- 
tion of a fee to another upon a contingent ; this cannot be a remainder 
but an executory deviſe ; for a fee cannot remain upon a fee. But 
when part of the eſtate is diſpoſed, as for life or in tail, and the reſi- 
due given to another upon contingent, as to the right heir of J. S. who 


is alive, or to ſuch as ſhall be living in the houſe at ſuch a time, this 
18 


Deviſe. 


is contingent: 1 Lev. 11. Hill, 12 & 13 Car. 2. B. R. in caſe of is a contin- 
gent re- 


Plunket v. Holmes. 


and in abeyance. cites Plow. 35. a. But if the fre be vid in any perſen, and to be vęſted in another 
a conting-ncy ; this is an executory deviſe, Arg. Raym. 28. Mich. 13 Car. 2. B. R. in cate of 


—— v. Holmes. 


. Deviſe to infant en ventre ſa mere for fifteen years, remainder 
* is good by —— of n ; 7 Raym. 83. 
Mich. 15 Car. 2. C. B. 

8. Deviſe te T. a ſon in fee, and if he dies without heir, the remaĩn- 
der 1% a ſtranger or ſiſter of the half-bload, this is void as a re- 
mainder and as a future deviſe ; for if T. the brother died without 
heir the land eſcheated and the Lord's title would precede any 
future deviſe, Per Vaughan Ch. J. Vaugh. 270. Hill. 20& 21 
Car, 2. | 

9. If my ſon G. ang, my two daughters M. and K. die without i, 
ſue of their bodies, then all, Fc. ſhall remain and come to my nephew 
M. R. and his heirs. Here no eſtate is deviſed to the fon and 
daughters by implication, the words only import a deſignation or 
appointment of the time, when the land ſhall come to the nephew, 
namely, when G. M. and K. happen to die iſſueleſs and not before, 
for no eſtate being created to the fon and daughters, the nephew can 
take nothing by way of remainder; for that muſt deſcend to the 
heir at law. Now a remainder cannot depend upon an abſolute fee 
ſimple, that being but the reſidue of an eſtate, for when all a man 
has of eſtate, or any thing elle, is given or gone away, nothin 
remains, and no other or further eſtate can be given or diſpoſed, an 
therefore no remainder can be of an abſolute fee ſimple ; yet in ano- 
ther reſpect an tate in fee may be deviſed to one and ta be in another 
upon a contingency, as default of paying a ſum, or ſuch an one's dy- 
ing without iſſue living the other, as 2 Cro. 590. Pell v. Brown. 
If lands are given not by way of grant, but by way of deviſe to B. 
and his heirs as long as B. hath heirs of his body, the remainder 
over, ſuch later deviſe will be good, though not as a remainder, but 
as an executory deviſe, becauſe ſomewhat remained to be deviſed 
when the eſtate in fee ſimple determined upon B's leaving no iſſue 
of his body. If a future deviſe may be upon any contingent after a 
fee ſimple, it may as well be upon any other contingent, if it appear 
that the teſtator intended his fon and heir ſhould have the land 
in fee ſimple. This way of executory deviſe after a fee-fimple 
of any nature was in former ages unknown. It matters not whether 
the contingent which ſhall determine the fee-ſimple, proceeds 
from the perſon which hath ſuch a determinable fee, or from ano- 
ther, or partly from him and partly from another; ſo here the fee- 
ſimple veſted in G. by deſcent determines when he and his two 
ſiſters die without iſſue. Vaugh. 259. 270, 271. Hill. 21 & 22 
Car. 2. C. B. Gardner v. Sheldon. a 

10. As to my dwelling houſe, and the houſes which A. and B. 
dwell in, and the lift over them, I give and deviſe to F. and P. 
and their heirs equally ; ſaving, if M. the daughter of P. lives, ſbe 
and her aſſigns ſhall enjoy the half-part. Per Cur. this is no execu- 


tory 


105 


mainder, 


: 

Freem. | 
Rep. 1. pl. 118 
9. S. E. re. i ö i 
ſolved by 3 1 
1 contra i 
yrrell. I 
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tory deviſe, nor can be, but it is a good deviſe to W. preſently, 

an 5 3 2 Keb. 660. pl. 16. Trin. 22 Car. 2, 

B. R. Robinſon v. Carnaby. | | 
2 Lev.39. 11. A deviſe was to his wife fer life, and to à fon after the death 
5. C. ad- of bis mother if ſhe ſhould have a ſom; and if he dies before he come 
Tor if the to age, then to the right heirs of the deviſor, which deviſor died with- 
particular o iſſue, his wife married again; then the heir of the deviſer, by 
_— tn. Bargain and fale enrolled, &c, conveyed the reverſion to the huſband and 
— A wife who had afterwards a ſon born. It was adjudged, that the 
tingent eſtate limited to that ſon ſhould not enure by way of executory de- 
eſtares , Viſe, becauſe that is never allowed where a contingency is limited 
Pen the to depend upon a freehold capable to ſupport it; far the mother had 
continzent a freehold for life, and therefore it was adjudged a contingent re- 
happens mainder to the ſon; and the heir at law having a reverſion in fee in 
ute but is him by deſcent, it was held that the remainder was deſtroyed by 


ariſe but is *e . l a 
deſtroyed his conveying that reverſion to the particulMeſtate for life to the 


for erer — mother before her fon was born. 4 Mod. 284. cites 2 Saund, 


775 i. 380. [ Trin. 22 Car. 2. Purefoy v. Rogers.) 
Purfrey v. Rogers. S. C. held accordinzly.—3z Salk. 299. pl. 5. cites S. C. adjudged ; for that 
the wife's particular eſtate for life was merged in the convevance of the inheritance to her and 
her huſband and conſequently when the remainder came in being there was nothing to ſupport 
it; for it ſhall not be preſerved by the poſſibility which the wife had to waive the eſtate conveyed 
to her by the bargain and ſale, &c. after the death of her huſband, 


S. P. cited 12. Where a contingent is limited to depend on an eſtate of franł- 
— AM p. fenement which 1s capable of ſupporting a remainder, it ſhall never 
32. in caſe be conſtrued an — deviſe, but a contingent remainder only, 
of Gore 2 Saund. 388. per Hale Ch. J. Trin. 23 Car. 2. in caſe of Purefoy 


v. Gore 
8 C. cited v. Roger. 


by Ld. Talbot; caſes in Chan. in Ld. Talbot's Time. 49. Mich, 1734- in caſe of Hopkins v. 
Hopkins. | 


13. Where a deviſe was to A. upon condition to pay a ſum of 
money to B. in caſe of failure that B. may enter, it is no condition 
but an executory deviſe; faid per Cur. to have been reſolved, 
and that Mary Portington's cale [10 Rep. 36.] was denied to be 
law in the caſe of Fry v. Porter in B. R. 2 Mod. 26. Paſch. 27 
Car. 4, C. 

2 Jo. 79- 14. A. has three children B. C. D. and deviſes land to each with- 
_ w_ . out limitation of any eſtate, and ſays, if any of them dies, his part ts 
— remain to the others. A. (the heir) dies. Quære, What is to be 
tiff, who done with his part; for the deſcent of the fee upon A. deſtroyed 
. - this particular eitate to him, and conſequently the remainder to the 
3 other; but it ſhall be good by way of executory deviſe, 2 Lev. 
—Pollexf. 202, Trin. 29 Car. 2. B. R. Forteſcue v. Abbot. | 


479. to 400. f 
S. C. argued by the reporter and adjudged for the plaintiff, Freem. Rep. 48 1. pl. 653. S. C. 


ſtates it that the eldeſt ſon died leaving ifſne. The court held that theſe are croſs remainders 
veſted ; for though they are contingent as to enjoyment, becauſe it is uncertain who ſhall ſurvive, 
yet they veſt preſently ; and judgment for the plaiutift, 


Freem. 15. B. deviſeth to E. Vis ſiſter and heir for jo long time, and until 
* her jon. B. ſhould attain his full age of 21 years, and after he ſhould 
beld ae. have attaincd his ſaid age, then 1% B. and his heirs, and if he dies 
cordivgly . | ER b efore 


Device, 


before his age of 21 years, then ta the heirs of the bady of R. N. 


(the huſband of E.) and to their ry a ever, as they ſhould attain. 


their ages of 21 years. B. died under 21. living his father, and 
leaving M. his ſiſter. R. W. died. In this caſe E. being exe- 
cutrix had a term till B. was of age, and ſhe being heir, the land 
would elſe have gone to her, had there been no will, and he could 
never intend an inheritance to her to whom he had given a term, 
ſo that the fee veſted in him preſently, and he dying without iſſue, 
M. has a good title as heir at law, or ſhe may take by way of 
executory Jvile as heir of the body of her father, which though 
it could not be whilſt he was living, yet after his death ſhe was 
heir of his body and was then of age, at which time and not 
before ſhe was to take by the will. That E. had only an eſtate 
for years till B. ſhould or might be of age; and fo per tot. Cur. 
judgment for the defendant. 2 Mod. 289. Trin. 29 & 30 Car. 2, 
C 5. Taylor v. Biddal, | 

16. In caſe of non-payment the legatees may enter and enjoy the 
profits of ſuch and ſuch land till ſatisfied. No demand is neceſſary, 
for it is no forfeiture but an executory deviſe though there be a 
place and time appointed for payment Per Pemberton Ch. J. at 
the aſſiſes. 2 Show. 185. pl. 190. Hill 33 & 34 Car. 2. B. R. 
Pierſon v. Sorrell. : | 

17. J. M. having a ſon and four daughters, being ſeiſed of lands 
in fe and of a long Saf 512 his eſtate in B. Che the free- 
hold lies) and likewiſe in S. (where the term is) to his ſon and 
his heirs, and zf he dies without iſſue unmarried, then to his four 
daughters, and if he marries and dies without iſſue then living, and 
having a wife, then after the death of ſuch wife likewiſe, to his 
four > £4 ren Holt for the plaintiff, in the writ of error made 2 
points, 1ſt, whether hereby an eſtate in tail of the frechold lands 
paſſed to the ſon, and the remainder to the four daughters; or 
whether the eſtate to the ſon was a fee, and it came to the daugh- 
ters by way of executory deviſe; and that it was a fee to tae fon 
and good to the daughters by way of executory deviſe; he cited 2 
Cr. 590. Roll. Eftate. 835, 836. and this point was yielded by the 
counſel on the other fide, but the other was oppoſed and not deter- 


| mined, Skin. 144. pl. 16. Mich. 35 Car. 2. B. R. Sommers and 


Gibbon. 

18. If one deviſes his eſtate to the heir of FJ. S. and J. S. is 
living, the deviſe ſhall not be conſtrued an executory deviſe, and 
ſuch a deviſe is therefore void; but if it were to the heir of J. S. 
after the death of F S. that is good, as an executory deviſe; fo note 
the diverſity inter verba de præſenti & verba de — per Cur. 
1 Salk. 226. Hill. 5 W. & M. B. R. in caſe of Goodright v. 
Corniſh. | | 

19. A. ſeiſed of lands in fee has iſſue two ſons, B. and C. A. 
deviied to B. for 50 years, if he ſo long live, and after the deter- 
mination of them ta the heirs male of the body of B. and for want of 
ſuch iſſue, then to C. in tail, remainder to the right heirs of deviſor, 
this is no executory deviſe; if it thould, the limitations over are 
void, It mult therefore be a contingent remainder, and then it . 

void, 


11 


12 Mod. 
53. S. C. 
& S. P. 
by Holt. 
Ch, J. 


2 
Rep. 56. 
Arg. cites 
S. C. and 
ſays that 
after the 
words (It 
he ſo long 
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4 — voĩd, becauſe there is on but a term of years to ſupport it. 
E JOLLOW=- 4 . . 

ing words, 4 Mod. 255. Hill. 5 W. & M. B. R. Goodright. v. Corniſh, 

viz. And as for my inberitance after the ſaid term, I do drviſe the ſame to the beirs male © 
eideff en B. And obſerves that though thoſe words are proper words to introduce a Ma 
original executory deviſe, yet it was reſolved, that they ſhould nat operate as an executory 
deviſe; and one of the reaſons was, hecauſe they imported a deve of a remainder, 


20. An eſtate in futuro and a contingent precedent makes an 


executory deviſe, Per Bridgman Ch. J. Raym. 83. Mich. 15 Car. 


. C. B. 
[108] 21. J. L. ſeiſed in fee, had three brothers A. B. and C. and 
Carth. zo). deviſes theſe lands to A. for life, remainder to the firſt fon of A. in 
S. C. held fail male, and ſo to the ſecond and third ſons; and for default of ſuch 
thatthe cone 455 to B. for liſe, and to his fir ſecond fon, &c. in like manner; 
— eviſor dies, A. being unmarried; A. marries and dies without i/ſue 
g till after Born, but the wife was privement enſernt with a ſon who is born 12 
the particu- judgment in C. B. was, that the poſthumoub fon had no title, and 
lar eftate it was affirmed here; and they held, that the remainder to the firit 
mined, the fon of A. was a contingent remainder, and ſo muſt take effect accor- 
remainder ding to the rule in Archer's caſe ; but at the time of the death of 
— A. there was a default of iſſue male, on which the gate wefted in 
Arthur's the poſſeſſion of B. and ſhall not be removed again by the birth of a ſon 
caſe. after. And this is no executory deviſe upon the rule laid down in 
— 2 Saund. 388. where a contingent eſtate is limited to depend on a 
ged in C. B. freehold capable to ſupport the remainder, it ſhall never be conſtrued 
and judg- an executory deviſe. This judgment was reverſed in the houſe of 


ment af- 
ment lords. 12 Mod, 53. Paſch, G. W. & M. Reeve v. Long. 
B. R.— kin. 430. pl. 6. S. C. and judgment in C. B. affirmed without any difficulty, per tot 


Cur. in B. R. 3 Lev. 408. S. C. adjudged in C. B. and aftirmed in B. RK. — 1 Salk. 227. 
pl. 6. S. C. accordingly. All the books mention that this was afterwards reverſed in the 
houſe of lords, and 1 Salk. and 3 Ley. that the judges were very much diſſatisfied with this 
judgment of the lords and did not change their opinions thereupon, but blamed baron Turton 
very much for permitting a ſpecial verdict to be found, where the law was fo clear and 
certain. —Comb. mentions as the reaſon of the reverſa', the lords having more regard to 


ihe equity of the caſe, than to the ſettled rules of law and the opinion af the judges. 


22. If one limitation of a deviſe is taken to be executory, then all 
the ſubſequent limitations muft _ be ſo taken; for the ſeveral limi- 
tations of a deviſe of one and the ſame thing ſhall never de made to 

operate ſeveral ways, (viz.) ſome by way of executory deviſe, and 
others by way of remainder; per Pemberton ſerjeant, and not denied. 
Carth. 310. Trin. 6 W.& M. in B. R. Reeve v. Long. 

23. Deviſe was that A. B. ſhall take the iſſues and profits — fits 
teen years, niſi one of his couſin Ammos's daughters marry a Norton, 
and then to ſuch daughter and her heirs, and if none of the daugh- 
ters marry a Norton then to J. S. and his heirs, this was ruled an 
executory deviſe, and that the fee was in the interim in J. S. but 
when one of the daughters married a Norton, the intereſt of A. 


2 


B. ceaſed and the whole eſtate veſts in the daughter. Arg. Skinn. 


430. Paſch. 6 W. & M. in B. R. in caſe of Reeve v. Long. cites 
Raym. it as about 15 Car. 2. in C. B. *BarTxs v. Ammos, ſed non allo- 
52. d. C. catur; For firſt this is directly contrary to Archer's caſe. 1 Rep. 
for the particular eſtate being determined before the n 


happened, the remainder never could attach, and it is nece 
45 g A ce 


arily N 
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fremainder and not an executory deviſe, for it never ſhall be con- 
ſtrued an executory deviſe, but for neceſſity; where there is any 
particular eſtate to ſupport it, there it will be a remainder and not 
an executory deviſe. i 

24. Moe things are requiſite to make a deviſe executory, viz. It 
muſt be limited on eſtate in fee-fimple, and ought to be limited on 4 
condition; neither can any remainder be executory, where there 
is a particular eſtate to ſupport it. Arg. and of the opinion was 
the whole court. 4 Mod. 284. Paſch. 6. W & M. in B. R. 


There muſt 
be a limita- 
tion after 
or upon A 
fee prece- 
dent and 
muſt be 


to take effect upon a condition precedent in both which caſes no remainder can ſubſiſt, and 
therefore the law for the ſake of the teſtator and to perform his intent hath ſtretched itſelf 
to make it operate by way of executory deviſe, ut rs magis valeat, Arg. and judgment accor- 


dingly. Carth. 310. in caſe of Reeve v. Long. 
25. Deviſe to A. and his heirs, F B. a ftranger die without iſſue 


is executory, becauſechere is no precedent particular eſtate; other- 
wiſe if B. were tenant in tail reverſion to deviſor; for there is 
an immediate deviſe of a preſent reverſion. 1 Salk. 233. Trin. g 
W. 3. in caſe of Badger v. Lloyd. 

26. A. having remainder in tail with reverſion in fee, deviſes 
to one fon in tail, remainder to the other in fee; this is good, 
becauſe it alters the tenure; for there is a ſeignory and tenancy 
created, and tenant in tail muſt hold of him in reverſion, and 
he of the ſupreme lord; fo that this deviſe has a real effect, as 
to the tenure which is altered thereby. 1 Salk. 232, 233. Trin. 
g W. 3. B. R. Badger v. Lloyd. 

27. In ejectment a ſpecial verdict was found, viz. R. deviſed to 
truſtees for 11 years, and then to the ff fon of A. and the heirs 
males of his body, and ſo on to the ſecond, third, &c. ſons in tail male, 
provided they, the ſaid ſons, ſhall take on them my ſurname, and in 
caſe they or their heirs refuſe to take my ſurname, or die without iſſue, 
then to the firſt ſon of B. in tail male, provided he takes my ſurname, 
and if he refuſes, or dies without iſſue, then to the right heirs of the 
deviſor. A. had no ſon at the time of the deviſe, and died 
without iſſue, and B. had a ſon who was living at the time of the 
deviſe, who took the ſurname of the deviſor; the whole court 
agreed, 1ſt, that the deviſe to the firſt ſon of A. was not a contin- 
gent remainder, but by way of executory deviſe, becauſe the pre- 
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S. P. in 
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Ld. Raym. 


Rep. 523. 
526. S. C. 


& S. P. and 


cites 2 Rep. 
5 1 . A. 
Cholmley's 
caſe. 


cedent eſtate is for years, which cannot ſupport a remainder; for 


a contingent remainder can never depend upon a term for years, 
becauſe of the abeyance of the freehold; nor can it be limited after 
a fee, becauſe after ſuch a diſpoſal nothing remains in the owner 
E. limit. 1 Salk. 229. Trin. 9 W. 3. C. B. Scatter wood v. 

e. 
28. A. ſeiſed in fee, deviſed to J. S. for 11 years upon certain 
truſts, and after he gave the ſaid lands to the rf iſſue male B. 
and the heirs male of his body, and for default to the ſecond, &c. 


provided they ſhould reſpectively take upon themſelves the ſurname of 


Edge, and if they ſhould not take the ſurname, &c. or ſhould die with- 


out iſſue male as above, then to the firſt iſſue of C. (who at the time ff iſ 


of the deviſe had iſſue a ſon, which B. had not) with limitation to 
the ſecond, third, &c. and the ſame proviſo as above; and if they 
| ſhould 


's EE. 
had been 
to F. S. 


for 11 years 


the re- 
maindey to 

ue of 
Powell 
J. ſaid 
he would 
perhaps 
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conſtrue it ſhould not aſſume the name, then to D. for life, and after to the 
catory de. heirs male of his body, remainder to the right heirs of A. Adjud- 


cutory de- * 2 . l 
viſe and gend per three juſtices, contra Blencow, that this is an immediate, 


ow i and not an executory deviſe. 12 Mod. 278. Paſch. 11 W. 3. C. 
— B. Scattergood v. Edge. | | 


have iflve during the eleven years, otherwiſe not; and that is according to Bates and Amerſt's 
caſe; for as a marriage of one of the daughters with a Norton would not be goud after the 
fifteen years, ſo here an iſſue born after the eleven years ſhould not take; and if the deviſe had 
been to the firſt iſſue to be begotten of B. then he ſaid he would give it to any iſſue born 
during the life of B. but he would not extend it to poſthumous ſon. Per Powell |. 12. Mod. 
285. Scattergood v. Edge. | 

I the deviſe to the firſt ſon of A. be good then the deviſe to the firſt ſon of B. is not good ; 
but if that to the firſt ſon of A. be bad, then this to the firſt ſon of B. is good; had the ſon of 
A. been before the court, the judgment muſt have been againſt him, becauſe as a remainder it 
was void, and as an executory deviſe it was void; for theſe are either preſent or future; if 
preſent the party muſt be in c and capax at the time, or all is void; like a deviſe to the right 
beirs of J. S. who is living, this is a preſent deviſe, and therefore not like the caſe of an infant 
in veatre ſa mere. Where future thy muſt ariſe within the compaſs As life ; no longer time has 
yet been allowed, And he was not for prolonging the time in favour of theſe inconvenient 
eſtates. Secondly he held the deviſe to the firſt ſon of A. was not a precedent condition, bn? 
a precedent eſtate attended with theſe limitations; judgment was given for the defendant, per 
Treby Ch. J. and afterwards affirmed in B. R. 1 Salk. 230. Trin. 9. W. 3. C. B. in caſe of Scatter- 
wood v. Edge. 


110 29. Deviſe to A. in tail, remainder to B. in tail, remainder 15 


I Salk. C. in tail, and if C. dies without iſue, A. and B. being dead, then 10 


232, 233. D. in tail; this is a remainder veſted in D. and not contingent. 
i ri. S. Ld. Raym. Rep. 523. Hill. 11 W. 3. B. R. Badger v. Lloyd. 

: 30. If deviſe be to the heir at law, paying ſuch and ſuch legacies, 
&c. and for default thereof remainder over; the heir, till default, 
is in by deſcent, and the other's intereſt is by way of executory 
deviſe. It is hard to maintain, either by uſe, or deviſe, a remainder 
to a flranger after a preſent fee to one that is not heir at law. 6 
Mod. 241. per Holt. Ch. J. Mich. 3 Annæ. B. R. Anon. 

31. Deviſe was of lands to his wife for life, remainder to C. Hi, 
ſecond ſon in 7 provided if D. bis third fon, ſhall within three 
months after the wife's death pay 5ool. to C. his executors, &c. then 
he deviſed them to D. and his 22 D. died, living the wife; then 
the wife dies. The heir of D. may enter upon the Tands upon pay- 
ment or tender of the 5ool. It is not a condition, but an execu- 
tory deviſe. 10 Mod. 420. Mich. 5 Geo. 1. Marks v. Marks. 

32. T. C. being tenant for life, with remainder to bis wife for 
life, remainder to his own right heirs, 20th October 1683. made his 
will, viz. Item, my land at . my wife Mary is to enjoy for ber life, 
after her death it of right goes to my daughter Eliz. for ever, pro- 
vided ſhe has heirs, but if my ſaid daughter dies before her mother or 
without heirs, and my ſaid — 5 Mary ſhall _ again and ſhould 
have heirs male, I bequeath all my ſaid right in W. &c. to her hers 
male by her ſecond huſband, thinking I can never ſufficiently reward 
her love. Provided, if my ſaid wife ſhould marry again, and fail 4 
heirs males, and my daughter ſhould fail of heirs, then I deviſe 5 
annuity out of W. Sc. to my brother of. C. and deviſed ſeveral other 
annuities charged on the land to ſeveral perſons who were his heirs at 
law, but he made no deviſe of the land to any one. Mary the wife 


died before Elizabeth the daughter, wha died without heirs, but Mary 
| married 
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married a ſecond huſband and had iſſue male, In ejeAment leſſors 
of the plaintiff were heirs at law, and the defendant was the heir 
male of the wife by the ſecond huſband. On trial a caſe for the 
opinion of the court. : 
The firſt objection was, that the firſt clauſe was a deviſe to 
tae daughter in fee, but yet that was afterwards controuled and 
qualified by ſubſequent words, and it was intended to be to her and 
the heirs of her body only. Said per Cur. the perſon to whom the 
deviſe over is, i. e. heirs male of the body of the wife by a ſecond 
huſband he is a ſtranger, and where the deviſe over is to a ſtranger, 
that will not alter the conſtruction of the will from what it would 
have been without it; ſo that it will continue a deviſe to Eliz. in 
fee ſimple. So is“ 2 Cro. 415. and it is law now, and not to be 


drawn in queſtion though it was once diſputed. A deviſe to a 


ſtranger will not alter S$ poſitive deviſe to a perſon and his heirs. 
But when this deviſe IS over of a rent-charge, or annuities charged 
on the land to the heirs at law, that ſhews what was meant by heirs 
in the firſt place, and then it will be a deviſe to Eliz. and the 
| heirs of her body, remainder to the heirs males of the body of the 
wife, with a deviſe over to theſe annuitants, and there is no diffe- 
rence whether the deviſe over be of the lands or of an annuity 
charged on them, becauſe in the laſt caſe he could never intend the 
lands themſelves ſhould paſs to the perſons to whom he had given 
the annuities. 2dly. but per Cur. the firſt clauſe is not a deviſe to 
the wife or to Eliz. for they were ſettled upon her for life, and 
what is ſaid as to the daughter is only a declaration of the deviſor, 
what the eſtate and condition of the eſtate was, and how ſhe was 
to enjoy it, and he could not fay of right we was to enjoy them if 
ſhe claimed under the will. The conſequence of this is, that the 
lands deſcended to Eliz. as heir at law, and the deviſe to the heirs 
males of the wife by the ſecond huſband will be contingent; firſt, 
whether Eliz. ſhould die in the life-time of the wife, which muſt 
happen within the compaſs of a life; next contingency, if the wife 
ſhould marry, &c. and have heirs of her body by a ſecond huſband. 
But though as in Lloyd and Carey's caſe ſhe might have heirs after 
his death and not within the compaſs of a life, yet ſo near as there 
could be no inconvenience if it ſhould take effect an executory 
deviſe in ſuch a caſe. But this is not ſo here; for if the words are 
taken disjunctively, (F my daughter dies in the life of her mother, or 
without heirs) the contingency never happened becauſe the daugh-' 
ter ſuryived the mother, ſo the deviſe could never take effect but 
will be void; if taken copulatively, and (or) taken for (and) here 
it will be hard to turn words eut of their natural ſenſe and import 
unleſs there be a plain intimation of the intent of the deviſor ſo to 
do. How doth the deviſor intend it | 92 wry ?) what occaſion 
is there for it? For if the daughter ſurvived the mother, he might 
intend it for her in fee; why ſhould it be taken, if my daughter dies. 
without heirs in the life-time of Eliz. 3dly, but if it were fo, the 
deviſe over cannot take effect, becauſe the contingency never hap- 
pened, Athly, But the death of the daughter without heirs is too 
remote, and the deviſe over is void. The deviſe of the annuities is 

* _ tg 
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to take effect in nature of a remainder, and if the firſt cannot take 
effect, all that comes after cannot take place, it being not to take 
etfect but as a remainder, and then not at all. Next (if the wife 
ſhould marry again and have a ſon, and ſhould die without 
heirs males) this is alſo too remote, and ſo the deviſe over is void, 
becauſe to commence upon a contingency too remote, and if it 
cannot be good by way of executory deviſe, then it muſt be by way 
of remainder, and it cannot be good as a remainder, becauſe there 
is no particular eſtate to ſupport it to any one; for there was no 
particular eſtate at all, what went before being only a declaration 
of what did belong to the daughter, and as this contingent remain- 
der had no particular eſtate antecedent to it, it is void. Not good 
as an executory deviſe, becauſe the contingency never happened, 
or if it did happen it was too remote and fo void, and therefore the 
heirs at law have good title. Sthly, If the &" of the wife by the 
ſecond huſband could take, he would take fee- ſimple, ſo that the 
teſtator was miſtaken in the law; for he thought he had deviſed to 
him but an eſtate tail. Judgment for the plaintiffs. MS. Rep. 
Paſch. 7 Geo. B. R. Wright v. Hammond. 

33. A term for years was deviſed to A. for life, remainder to B. 
This is an executory deviſe. 9g Mod. 101. Mich. 9 Geo. Theo- 
balds v. Duffoy. | 

34. A devils of lands t9 R. B. and his heirs for ever, upon con- 
dition be pay all my debts, and legacies and funerals, and if he do not 
pay them, then I deviſe the premiſſes to E. F. (the defendant) and 
ber heirs for ever. And as to all the reſt and reſidue of my real 
and perſonal eſtate whatever, not before herein bequeathed, I give 
and bequeath to E. F. and her heirs; the deviſee R. B. died before 
the deuifor, ſo it was a lapſed legacy, and the firſt queſtion the 
counſel made, was, whether this was executory deviſe to E. F. B 
Ch. J. Eyre, & tot. Cur. this cannot be an executory deviſe to E. 
F. unleſs it were an original deviſe, here is no firſt deviſee, for he 
is dead and that deviſe is void. Forteſcue's Rep. 184, 185. Paſch. 


2 Geo. 2. C. C. Roe v. Fludd. 


35. A. having the reverſion in fee of lands ſettled upon the mar- 
riage of B. his fon in the uſual manner deviſes all the lands in * 
ettlement on failure of iſſue of the body of B. and for want of heirs 

— of his — body, 2 52 daughter 2 and ihe heirs 77 her 
bedy. This will does not give an eſtate tail by implication to B. 
the geviſe to F. is executory and is void, as being on too remote a 
contingency. Caſes in Equ. in Ld. Talbot's time, 262. Paſch. 
1733. eſborough v. Fox. | | | 

36. A. deviſes his freehold, copyhold, and leaſehold, and all his real 
and perſonal eſtate net before deviſed to three truſtees, their heirs, Cc. 
in to pay bis ſon B. an annuity; and if he ſhould have any child, 
or children the reſidue of his rents, during B.'s life, for the educa- 

tion and benefit of ſuch child or children; and after B.'s deceaſe a 
moiety of the truſt eſtate to ſuch child and children as he ſhall leave, 
their heirs, &c. the other moiety to his grandſon C. and every other 
child and children of his daughter S. their heirs, &c. And if B. die 
without iſſue, the firſt moiety to C. and other child or children of 4 

an 


4 
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and their hcirs, &c. and directs an annual payment to ſuch wife as 
B. ſhall marry. The teſtator died; B. married and had iſſue a 
ſon and daughter, and died; afterwards C. married, and had iſſue 
a daughter, and died; the limitation to the daughter of C. is well 
ſupported by the eſtates in the truſtees; or it not, is good as an 
executory deviſe, and the profits, &c. ſhall go to the children of B. 
Caſes in equity in Ld, Talbot's time, 145. Mich, 1735, Chap- 
man v. Bliſſet. 

37. An executory deviſe of an eſtate of inheritance to a perſon 
unborn when he hall attain the age of twenty-one years is good; 


and there is no danger of a perpetuity. Caſes in equity in Ld, 


Talbot's time, 228. Mich. 1736. Stephens v, Stephens, 

38. Teſtator deviſed to A. and his herrs, and if he die before In this caſe 
twenty-one, then to B. and his heirs, A. died before twenty-one, but _= N J. 
B. died before him, (Phe queſtion was, whether B's heirs ſhould cafe of 
take. It was objected, that the limitation to B. upon the contin- RN v. 
gency of A's dying without iſſue, was but an executory deviſe, and 9 E=, 
that ſuch deviſes have always been conſtrued as poſſibilities only, — 
and upon that foundation can neither be aſſigned, deviſed, barred where a 
by a common recovery, nor deſcend, But the court held clearly, viſe of 
that, though B, died in the life of A. yet his heirs might well take — 
under the executory deviſe; for that ſuch a deviſe is not to be fate was 
conſidered as a mere poſſibility, but as an intereſt veſted (though held to be 
not in poſſeſſion) in the ſame manner as a contingent remainder, and bility — 4 


conſequently is tranſiniſſable. Adjudged upon 


a caſe made at the but an intes 


aſſizes, and reſerved for the opMion of the court. Trin. 13 & reſt veſted 

8 8 G Wood : and tranſ. 
I4 Geo. 2, Gurnel v. . miſſable, 
per Ld. Talbot; and the decree atfiirmed after a long hearing in the Rouſe of Lords 15 
March 1735. s 


(L. 3) Executory Deviſe. 
Of what it may be. 


I. rent de novo was deviſed to A, for life, remainder to B, in Sid. 285. pl, 
tail, adjudged that this was a good rent and remainder 20.8. C. in 


and not an executory deviſe of the rent after the death of A. the ny — 


deviſee for life, and that it was barred by a common recovery a deviſe, to 
ſuffered by B. Lev, 144. Mich, 16 Car 2. C. B. Smith v. A. in tab, 


Farnab remainder 
Yo to B. in fee, 


and that it was by way of remainder, and not by way of executorv deviſe, and therefore barred by 
the common recovery, and judgment in C. B. affirmed. Cart. 52. S. C. ſtates it as a de- 
viſe to A. in tail, remainder to B. in tail, the whole court agreed it to be a remainder ; but Bridg- 
man Ch. J. in delivering the opinion of the court ſaid, it is true I may make a rent executory, 0 
but then the intent ought to be apparent ; and the court is not to conceive that a perſon that is 
ſuppoſed to be inops conſili,, is ſo well acquainted what an executory deviſe is, as to ſay, I do not 
intend ſt an executory deviſe, and ſo the cemajader ſhall not be cut off; if he had thought of that 
he would have had other words, | 

* [113] 
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113 Deviſe. 


(L. 4) Executory Deviſe. 
Notes, and Rules. 


Since the x, EXEC UTORY deviſes were grounded on the common-law, 
_— as Iſabel Goodcheap's cafe 49 E. 3. 16. a. cited in Ld. 
Natute of Stafford's cafe. 8 Rep. b. b. 7 Rep. 9. a. 11 H. 6. 73. a. Br. 
Uſ-;, execu- Deviſe 32. and the words of the Statute of 32 H.8. are not that he 


tory derites qeviſes to any perſon or perſons, but at h:s will and pleaſure, and 

and ſpring- * g 

ing uſes cited Cro. J. 394. Blandford v. Blandford. Per Bridgman Ch. J. 

hays we pu and adjudged accordingly; Raym. 83. Mich. 15 Car. 2. B. R. 

aAow 3 © 

Tlote were in Caſe of Bate v. Amherſt and Norton. 

firſt allowed of with rep 10 the beſtatar or p.irty himſelf, afterwards ſt came to be allowed of to 
r perſons. And therefore at this day, in deviſes and limitations of uſes, an eſtate may be 

limited over to a third perſon upon the defeaſance of a former eſtate in fee, if the condition be 

not too remote in point of time; and though there have been words found out to ſave, in ap- 
ance, the maxims of the common Jaw, yet in effect and in truth the very benefit and advan- 

tage of the condition 1s paſſed over to a third perſon ; notwithſtanding the maxim of law, that a 

_ ſtranger can't take advantage of a condition; per Parker C. 10 Mod. 423. Mich. 5 Geo. 1. in caſe 

of Markes v. Markes. 


2. As to contingent eſtates, if the particular ęſtates that ſup- 
. port them be not in efſe when the contingent happens, they cannot 


2 Lev. 39. Hill. 23 & 24 Car. g. B. R. in caſe of Purefoy v. 
Rogers. | 

3. It was argued, that an executory deviſe need not veſt, as a re- 
mainder muſt, es inſtante, that the particular eftate determines; but 
that the law would ſupport it without a particular eſtate, and expect 
till it could take; but North anſwered, that then there muſt be an 
apparent intent of the deviſor, that it ſhall not till a certain time, 
notwithſtanding the particular eſtate determines, and that he ſaid was 
the caſe of Snow and Cutler ; for there the deviſe was to the heir 
of J. S. when he comes to the age of 14. But if there be no 
ſuch apparent intent, it muſt ſtand and fall by the rules of law. 

Freem. Rep. 244. Hill. 1677. in caſe of Snow v. Cutler, 

4. Favourable diſtinctions have been always admitted to ſupply the 
meaning of men in their laft wills ; and therefore a devye to A. till 
he be of age, then to B. and his heirs, this is an eſtate for years in 
A. with a remainder in 78 to B. And if ſuch a deviſe to A. who is 
alſo made executor, or for payment of debts, it ſhall be for a certain 
term of years, viz. for ſo long as according to computation he might 
have attained that age had he lived. Contingent remainders are 
at the common law and ariſe upon conveyances as well as wills ; 
one may limit an eſtate to A. the remainder to an another, and ſo 
it may be by deviſe, if the intent of the parties will have it ſo. 
But as at the common law all contingent remainders ſhall not be 

good, ſo in wills no ſuch latitude is given, as if none could be bad; 

they are ſubject to the ſame fate in wills as in conveyances; Per 

North Ch. J. 2 Mod. 291. Hill. 29 & 30 Car, 2. in C. B. in 
caſe of Taylor v. Biddal. ; 

F | 8. An 


ariſe, be it by ſurrender, merger, or feoftment, or any other way. 


Deviſe. 


5. An executory deviſe needs no particular eſtate to ſupport it, for 
it hail deſcend to the heir till the contingency happen ; it is not like a 
remainder * at the common law, which muſt veſt eo inſtante that 
the particular eſtate determines; but the learning of executory 
deviſes ſtands upon the reaſons of the old law, wherein the intent 
of the deviſor is to be obſerved; for when it appears by the will 
that he intends not the deviſee to take but in futuro, and no diſpoſi- 
tion being made thereof in the mean time, it ſhall then deſcend to the 
heir till the contingency happens; but if the intent be that he Hall 
take in prajenti, and there is no incapacity in him to do it, he ſhall 
not take in futuro by an executory "> Per North, Ch. J. 

2 Mod. 292. Hill. 29 & 30 Car. 2. C. B. in caſe of Taylor v. 
Biddal. 

6. A will ſhall never operate by way of executory deviſe if it 
may take effect by v of remainder, that is, if there is a particu- 
lar eſtate ſufficient to ſupport it. Per Cur. Carth. 310. Trin. 1 
W. & M. in B. R. Reeve v. Long 

7. Nothing ſhall be con/?rued by way of executory deviſe, if it 
will admit of any other conſtruction. Arg. lays, it is a known rule 
in law. 4 Mod. 258. Hill. 5 W. & M. in B. R. in caſe of 
Goodright v. Corniſh. 

8. In caſe of executory deviſes, there can be no limitation over. 4 
Mod. 259. Hill. 5 W & M. in B. R. Goodright v. Corniſh. 

9. Ever ſince the caſe of Pells v. Brown executory deviſes have 
been allowed, not abſolutely upon a dying without iſſue, but dyin 
ſo in a particular time, for otherwiſe eſtates might be iy 
to perpetuity, which the policy of the law will not endure. 
Arg. 4 Mod. 282. Paich. 6 W. & M. in B. R. in caſe of 
Reeve v. Long. | 

10. An executory eſtate 1 riJe within the compaſs of a reaſonable 
time is good; that twenty, nay thirty years have been thought a 
reaſonable time. So is the compaſs of a life or lives; for let the 
lives be never ſo many, there muſt be a ſurvivor, and fo it is but a 
length of that life; (for Twiſden uſed to ſay, the, candles were all 
lighted at once) but they were not for going one ſtep farther ; be- 
cauſe theſe limitations make the eſtates unalienable, every exe- 
cutory deviſe being a perpetuity as far as it goes, that is to 
lay, an eſtate unalienable, though all mankind jein in the conveys 
ance; per Cur. Salk. 229. Trin. 9 W. 3. C. B. Scatter- 
wood v. Edge. 

11. There are three ſorts of executory eſtates, one where the de- 
+ parts with his whole fee ſimple, but upon ſome contingency qua- 
lifies that diſpoſition, and limits another fee upon that contingency, 
which is altogether new in law, as appears by 1 Inft. 18. a fee 
cannot be limited upon a fee. Ihe ſecond fort is, where he gives a fu- 
ture eſtate to ariſe upon a contingency, and does not part with the fee 
at preſent, but retains it, theſe are not againſt law; for by common 
law one might deviſe, that his executor ſhould ſell his land, and 
in fuch caſe the vendee is in by the will, and the fee deſcends 
to the heir in the mean time. A third ſort of executory deviſes 
is of terms, which are well ſettled in Matthew Manuing's caſe; 

| WA and 


Mod. 284. 
in cale of 
Reeve v. 


Long. 


12 Mod. 
281. 8. C. 
and S. P. 
dy Powel J. 
and as to 2 
ſale by the 
executor 
the ſame 
when made 
deveſts the 
freehold 
and inheri- 
tance by aR 
of law out 
of the heir, 
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or lord by and it is dangerous to extend the boundary of theſe executory de- 
eſcheat, and viſes, which at preſent is a life or lives. Per Powell J. 1. Salk. 
the klng, if 229, 230. Trin. 9 W. 3. C. B. in caſe of Scatterwood v. Edge. 
he were lord by eſcheat, without petition or monſtrans de droit, and cites 29 E. 3. 16. 
® Cro. J. 12 The firſt of theſe deviſes that we find, is Wellock and Ham- 
Jie mond's caſe, cited 3 Co. Boraſton's caſe, Cr. El. 204. 2 Leon. 
Jac. B. R. 114. and was firſt countenanced in favour of proviſion for younger 
—-Bridgm. children, and of land deviſable by cuſtom * in Pell and Brown's 
E. * caſe; Doderidge did oppoſe the opinion of the other three judges, 
Pettsy. 2s to the point of its not being barred by recovery, and the opinion 
Brown. in 1 Roll. Rep. 835, 836. and Sty. 274. went down with the 
[ 115 ] judges like chopped hay, but ſince it has been ſo often paſſed 
over, it muſt not be queſtioned now, becauſe the eſtates of many 
depend upon it; 12 Mod. 281. Paſch. 11 W. 3. in caſe of Scat- 
tergood v. Edge. | 

13. For eſtates to paſs by executory deviſe is only an indulgence 
allowed by the law, where otherwiſe the words of the will would be 
void. Arg. 8 Mod. 223. Hill. 10 Geo. 1. 

14. Every executory deviſe is to be conſidered as an original de- 
viſe not depending upon any precedent eftate given by the will, but is 
an eſtate, which is to ariſe and ſpring up in poſſeſſion at the time 
appointed for that purpoſe, and then and not till then to take effect 
as a legal and alienable eſtate. And in the mean time the deviſe 
is rightly and properly called an executory deviſe. Arg. 2 Wms's 
Ra. 30 Trin. 52 in caſe of Gore v Goo. 7M 

15. A conſtruction in favour of executory deviſes to ſupport the 
intent of the teſtator, will be made either in the ſaid courts of la 
er equity, if it may be done conſiſtentiy with the rules of law. Caſes 
— qu. Ld. Talbot's time. 44. Mich. 1734. Hopkins v. Hop- 

ns. | 

16. The rule that a limitation which may enure as a remainder 
ſhall never be conſtrued to be an executory deviſe is true; but this only 
upon a ſuppoſul that the party's intent was, that things ſhould go ac- 
cording to the ordinary forms, but where they cannot, there extraord:- 
nary methods are uſed to ſerve the intent, A deviſe to A. for life, 
remainder to B. and a deviſe to a monk, remainder over; A. dies in 
the teſtator's life-time ; B. ſhall take by way of executory deviſe ; and 
in the latter caſe, immediately upon the teſtator's death the remain- 
der-man ſhall take; and yet, if either A. had out lived the teſ- 
tator, or the monk been deraigned in the teſtator's life-time, in both 
caſes the ſecond limitation muſt have been a remainder, Caſes 
in Equ. in Ld. Talbot's time, 47. Mich. 1734. Arg. in caſe of 
Hopkins v. Hopkins. | 


(N) What 
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[(N) What Things ſhall be ſaid to be deviſed by the XN. l 


Will. | in Roll, 


II. F a man, ſeiſed of three tenements of ſocage lands in fee, and 

I poſſeſſed of divers goods, and of a leaſe for years of certain 
lands, deviſes one tenement of the ſocage lands to one of his ſons, and 
another tenement to one of his daughters; and in another clauſe of 
the will it is, item, I make my two ſons, ſcilicet, Richard and Richard, 
my executors of all my goods moveable and immoveable, and all my lands, 
debts, duties, and demands; by this clauſe, no eſtate in the three 
tenements of which the deviſor was ſeiſed in fee paſſed to the execu- 
tors by force of the MWrds, and all my lands, becauſe that theſe words 
might well be ſatisfied by the leaſe for years of land which paſſed by 
it, and it appears, the intent of the teſtator was not to paſs the fee 
ſimple lands, becauſe then this would paſs an eſtate as well in the lands 
which he had before deviſed to one 20 his ſons and to his daughter, and 
ho the will would be repugnant, Trin. 15 Jac. B. R. Rowſe againſt 
Stanning, adjudged upon a ſpecial verdict. (Alfo it ſeems that 
this is not an expreſs deviſe, but he ſays, that he makes them exe- 
cutors of his land, &c. which muſt be intended of ſuch things as 
belong to executors. ] 

[2. If A. having nine children, and poſſeſſed of a leaſe for years, 
deviſes it in this manner; I deviſe my two rectories (of which the 
leaſe was) to be divided between my children, and that all the profit [ 116 ] 4 
thereef ſhall remain between my children; and if my ſon Richard dies, = 
then the two daughters of Richard ſhall have his part; and if any 
of the reſt of my children dies, then his ak ſhall come unto my 
children; and after four of the nine children die, 5 which an 
equal part of theſe four parts came to Richard, and after Richard 
dies; and per curiam the daughters of Richard ſhall have only 
the ninth part, which was firſt deviſed to Richard, and nothing of 
the four parts which by the future deviſe came to Richard by the 
death of the] other four children, for the deviſe to them is li- 
mited to the firſt part of Richard, and the future deviſe upon the 
death of the other children comes after this limitation. Mich. 
10 Car. B. R. between Rimer and Belcher, adjudged per curiam 
upon a ſpecial verdict clearly without argument. Intratur, Trin. 
9 Car. B. R. Rot. 988. 

[ 3- If a man be ſeiſed in fee of two houſes in D. adjoining the one oro. C. 447. 
to the other, and one is in the poſſeſſion of R. and the other in the peſ pl. 19. 


ſelion of B. which is alſo the corner-houſe in the flreet of the town, Om. 


and he deviſes his corner -houſe, in the poſeſſion of B. by theſe gates it 

words only; * this houſe, which is in the poſſeſſion of B. ſhall may 
paſs, which is the corner-houſe, and not the other houſe, which Fol. 614. 
is in the poſſeſſion of R. though it be next adjoining thereto, for 


his intent appears to be ſo. Hill. 11 Car. B. R. between Blake that Blagns 
for an Vas ſeiſed 


and Gold, per curiam, adjudged upon a ſpecial verdict, 1 
10 K 3 houſe 
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116 Deviſe, 


houſes ia houſe in Andover in comitatu Southampton. Intratur, Hill. 10 


Andover 
. Car. Rot. 752. | 


ed the corner houſe, in the tenure of one Binſon and Nott, and of another houſe thereto near 
adjoining, in the tenure of Hitchcock. He deviſed his houſe called the corner houſe in 
Andover, in the tenure of Binſon and Hitchcock, to f. S in fee. Whether the houſe in the 
tenure of Hitchcock, adjoining to the corner houſe, ſhall paſs or no, was the queſtion? And re- 
ſolved, that it ſhall not; but only the corner houſe in the occupation of Binſon and Nott (if they 
occupy jointly) ſhall paſs; but if they occupy ſeverally, viz. one part in the tenure of Binſon, and 
the other part in the tenure of Natt, ſeverally, then only that in the tenure of Binſon ſhall paſs, 
and not the reſidue in the tenure of Not; wherefore rule was given, unleſs other caufe were 
Mhewn to the contrary, that judgment ſhould be for the plaintiff. The caſe was cited as before, 
but only this clauſe added which was in the will (viz.) upon condition that the ſame be new 
built according to the covenants betwixt me and Bernard Calvert. And it was found that the 
covenants with Bernard Calvert were for the re-edifying of the ſaid corner houſe. Adjudged by 
three juſtices abſente Brampſton, that the corner houſe only paſſed by the will, and not the houſe 
adjoining, in the tenure of Hitchcock ; for although the corner houſe was not in the tenure of 
Hitchcock, but a miſpriſion, yet the deviſe is good; for it is ſufficiently aſcertained before, viz. 
the corner hayſe in Andover. And the addition in tenura Hitchcock, although it be not in his 
tenure, and is a miſtake, yet it is but ſurpluſage. C 


S. c. Stv. [ 4. If M. ſciſed for life, the reverfion in fee to A. of a portion of 
261. 275% tythes in D. and A. 1 not any — land or hereditament in D. 


and the . 227 * * : . . . 
court in- and makes his will in writing in this manner; F my wife, who 


clined that goeth ꝛcith child, be delivered of a fon, then I give io my brother B. 
the wife 1001, but if ſhe be delivered of a daughter, then [ deviſe all my fee 


ſhould have . . 
the portion Aimple lands whatſoever to the ſaid B. and his heirs for ever, upon 


of tithes by condition that my wife ſhall hold and enjoy my free- land at D. after 
1 the death of M my mother; and after appoints other proviſion for 
—$.C, the daughter if his wife ſhould be delivered of a daughter, after- 
cited Arg. wards A. dies, and his wife is afterwards delivered of a daughter, 


10 Mud. in this caſe the faid portion of tythes ſhall paſs to B. by this wil 


— 1 by the words of all his fee ſimple lands whatſoever, for otherwiſe 
74. Arz. his wife ſhould not have it, nor is the will of any effect, he not 


eites S. P. having any lands or hereditaments in D. to ſupply it. Trin. 
— 1651. — Saunders and Rich, per curiam, adiadged upon a 
ſpecial verdict. Intratur, Hill. 1649. Rot. 7 58. 
[ 117 173 Deviſe of the Swan in Ipſwich to his eldeft fon A. for life, 
remainder to B. fon of A. in tail male, remainder ts the right heirs 
of the deviſer, and to the heirs male of his body; father and fon died 
without iſſue male. The father is tenant for life, remainder to 
the ſon in tail, remainder to the father in tail, the reverſion to the 
father in fee. So the daughter of B. has the ſame reverſion by 
deſcent after the entails ſpent. Le. 188. Anon. | | 
Arg. Roll. 6. A termor of a houſe for 40 years deviſed the houſe to F. S. 
_—_ . without limiting any eflate, the deviſee ſhall have the intire term, 
caſeof Fen- for he cannot have for life, nor at will, nor for term of years, of 
ton v. Fol- of one year, and therefore the intire term paſſes. Per opinionem 


— 711 Cur. D. 307. b. pl. 69. Hill. 14 Jac. Anon. 


ſeen a report of it. 

Jo. 195. pl. 7. Teſtator made his will thus, viz. I deviſe the houſe or tene- 
. Chan ment where J. M. dwelleth, called the White Swan, to H. G. The 
Tanner. 3. Whole houſe paſſeth, though J. M. dwelled but in three rooms of it; 
E. adjudged otherwiſe, if he had deviſed but the houſe in the occupation of 


carne J. N. and not named it by this particular name of the . 
| Wally 


Deviſe. 


Swan, there perhaps it ſhould not extend to more than was in the houſe 
particular occupation of J, N. Cro. C. 129, 130. pl. 4. Mich. 4 7 
Car. B. R. Chamberlain v. Turner. 

8. It is ſaid that there are caſes, where things only in contingency * Ibid. 412+ 
and poſſibility may be deviſed; as if a man bequeath corn that ſhall 3? Part S. 
grow in ſuch ground next year after his death, or the wool or lambs 
his flock of ſheep ſhall yield the next year after his death, but in caſe 
there thall be no ſuch corn, wool, or lambs the next year, the 
legacy proves fruitleſs; yet * if the teſtator bequeaths 20 quarters 
of corn or 20 lambs, and doth will that the ſame ſhall be paid out 
of the corn that ſhall grow, or out of his flock the next year, and 
there be no ſuch corn, or not ſo many lambs the next year, yet 
the deviſe is good and muſt be paid. Godolp. Orp. Leg. 419. 
3d. Part. S. 15. 


177 


(N. 2) Will. 


Good, in reſpect of the Manner of making and 
executing thereof. 


I. | F a man deviſes certain goods to his executors, or to one of his 5 de- 
executors, to fulfil his will and diſpoſe for his ſoul; this is a 1, any 
void legacy; for they ought to do it without ſuch deviſe. But if n bi: e- 
they are deviſed to one of his executors to his own uſe, this is a er pay 
god deviſe. Br. Deviſe, pl. 25. cites 21 E. 4. 6. ren on a 


void bequeſt, hecauſe it is no more than what the law would fay, if he had ſaid nothing. Ss 
if it was generally to perform his will. Wentw. Off. Executor 253. The words in the legacy 
are void and ſuperfiuous. D. 331. a. b. pl. 21. Hill. 16 Eliz. 


2. One learned in the law took notes of the will of one ſich, and 
after writ the will, but before he ſhewed it to the fick, he died; and 
yet, by the opinion of the court, it is a good will in writing within 
32 H. 8. to convey ſocage land. Dy. 72. a. pl. 2. Mich. 6 E. 
d. Sackvil v. Brown. 

3. The will of the deviſor ſhall always be obſerved, if it be not 
impoſſible, or much againſt the law, and in other ſpecial caſes, 
inſomuch as if a man ſeiſed of land deviſable leaſes the ſame land 
unto a ſtranger for life, and afterwards by his will deviſes the re- 
ver ana the = 2 3 13 in {ts and dies, it is a [ 118 ] 
good deviſe without attornment. The ſame law is of a rent de- 
viſable, &c. Perk. S. 562. 

4. A. went over ſea and wrote ſuch letter, that he willed that his 
lands ſhould go in ſuch manner, and adjudged a good deviſe, Per 
Popham in lectura cited Mo. 177. pl. 314. Mich. 24 Eliz. in 
' Weſt's caſe. 

5. A man made his will thus, I will and bequeath my land to 
A. but the name of the deviſor is not in all the willi yet this was 
held ger tot. cur. that by averment of the name of deviſor and 

| | 4 proof 
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proof that it was his will the deviſe was good. 4 Leo. 104. fl 
211. Paſch. 29 Eliz. B. R. Anon. 
6. D. deviſed his lands by parol; W. N. a ſtranger, being preſent, 
recited the words to him, and aſted if that was his will; he affirmed 
| that it was, then I, N. put it into writing for his own remembrance, 
H in the life-time of the teſtator, but without his appointment, and for 
P that reaſon it was held by the juſtices to be a void deviſe ; but if it 
| had been read to him, and he approved it, in ſuch caſe it had been 
k as good as if written by his appointment. Cro. E. 100. pl. 3. 
4 Trin. 30 Eliz. B. R. Nath v. Edwards. 
1. 7. A deviſe may be to the uſe of another; agreed. Le 254. pl. 
5 362. Trin. 33 Eliz. in the court of wards. Ellis Hartop's caſe. 
8. The teſtator gave inſtructions to another to write his will, 


Gould ſb. 


126. pl. 16. . ; . . . , 
S.C.bur and to give his lands to one of his ſons for life, but the writer put it 


| 
| 
Y not S. P. down in fee; adjudged this was void, _ it was not in the 
| 


will of the teſtator. Mo. 356. pl. 483. Trin. 36 Eliz. B. R. 
Downhall v. Cateſby. 
9. Deviſe of two acres of land out of four lying together is good, 
| and deviſee ſhall have election. D. 280. b. 17. Marg. cites 40 
„ Eliz. Grace Marſhall's caſe. 
p 10. A man ought to make a will by his ewn directions and not 
4 by queſtions; per Montague Ch. J. and not denied by any of the 


A Juſtices. Cro. J. 497. pl. 3. Mich. 16 Jac. in B. R. in evidence 

. | to a jury in caſe of Cod v. Sanders. 

Pi 11. An actual deviſe by word is no ſufficient ground for a 
ſtranger to write the will, but there ought to be an actual will, and 
defire that it ſhould be written, and à bare wiſhing is not 2 
but there ought to be an actual willing; agreed, per cur. All. 54. 
Paſch. 24 Car. B. R. Lawrence v. Kete. 

12. And that this deſire ought to be in ſome ſhort time after the 
deviſes fo that it was one continued att; for if the deviſe be at one 
time, and at another time the deviſor ſends for one to write his 
will, a new declaration will be neceſſary to make it effectual; 
agreed per cur. on evidence. All. 54. Paſch. 24 Car. B. R. 
Lawrence v. Kete. 

13. An actual deſire of the huſband, that ſuch a certain perſen 
were there to write his will, was a ſufficient ground for the wife to 
ſend fir hi n, though the deviſor gave no expreſs directions to do it; 
per cur. Agreed. All. 54. Paſch. 24 Car. B. R. Lawrence v. Kete, 

14. The writing of the will from the mouth of witneſſes was 
ſufficient, and it n not be from the mouth of the teſtator; 

eed per cur. All. 55. Paſch. 24 Car. B. R. Lawrence v. 

ete. | 

15. Though the deviſor becomes ſenſeleſs before the will is written, 
yet if it be written before he dies, it is a good will in writing, 
47 per Cur. All. 55. Paſch. 24 Car. B. R. Lawrence v. 

ete. | 

[ 119 ] 16. Upon a trial at bar on this count in an iſſue out of chan- 
cery. 1ſt, It was reſolved by the whole court, that if a man 
draws up his own will and ſends it to counſel to be adviſed of the 
iegality of it, this is no will unleſs it has a publication after he re- 
L ceives 
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tives it back from his counſel. adly, It was reſolved, that if 
after his will came from counſel with alterations made by counſel of 
the party puts his ſeal to it, or ſubſcribes his name, or writes upon it, 
this is my will, though there be no witneſſes to it, yet this is a good 
publication, becauſe any of thoſe declare his intent that that ſhould 
be his will. 3dly, It was reſolved, that though it had no formal 
beginning, but began, Alſo I give and bequeath, and though there 
be blanks in the will for the names of ſuch perſons as he ſaid he had 
made a leaſe, or — — to, to perform his will, and if there be 
ſuch leaſe or feoffment this is a good will, and ſhall direct thoſe 
perſons to whom ſuch leaſe or feoffment is made, to perform all 
things according to the directions of ſuch will, MS. Rep. (faid to 
be copied from Ld. Ch. ] Kelying's MS.) Trin. 15 Car. 2 B. R. 
Bartlett v. Ramdſden & al. 

17. One F. devifgd a ſum of money to M. to diſpoſe as tefater S. bywi | 
all by a private note appoint, who dies without ſuch appointment, —_— | 
this is a good bequeſt to M. for the teſtator did not intend it ſhould 10001. to bo | 

come to his executors, but 5 his will gave it away from them. applied to | 


OE. W. es. 


— —— — N —— — 
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x Chan. caſes 198. Paſch. 23 Car. 2. Martin v. Douch. — 4 


as he had by writing under his hand appointed, but no ſuch writing being to be found, the ki 
appointed the charity, and the ſame was decreed accordingly. Vern. R. 224. Attorney — 


v. Siderfin, 


18. A will ought to be ambulatory, and to be made freely and 
voluntarily, and not to be gained reſtraint and force upon the 
party, and Ld. Jefferies Ric he did not ſee how it can be eſteemed 
a will otherwiſe. 2 Vern. 77. Trin. 1688. per Cur. in caſe of 
Nelſon v. Oldfield. | 

19. A man may make his will in ſeveral writings and at ſeveral | 
times, and if a will is written in three ſeveral ſheets of paper not | 


— — 9 — — — 


tacked together and ſubſcribed by three witneſſes ſeverally, viz. | 
one name to each ſheet, this is a . — will within the ſtatute; 1 
Arg. to which Dolben J. agreed. Carth. 37. Trin. 1 W. & M. | 
in B. R. N ; 


(N. 3) Will. 
Good. Though Raſed, Obliterated, or Torn, &c. 


1. | F a will continues in writing at teſtator's death, though it 

be loft or burned afterwards it ſtands good, but if at the 
time of his death then the deviſe is void; agreed per cur, Allen. 
55. Paſch. 24 Car. B. R. Lawrence v. Kete. 

2. A man made his will and left it in a ſcrivener's hands for 
four years, and after the teſtator's death it was found gnawn to 
pieces by rats, By this will land was deviſed to A. in tail, and 
the ſcrivener with the help of the pieces, and of his memory and 
other witneſſes, cauſed it to be proved in the eccleſiaſtical court. 
It was agreed, that if the clauſe of the deviſe to A. could be made 


out, though by joining of the pieces it would be a good . 
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and decreed 
accordingly, 
—»2 Wrns's 
Rep. 296. 
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But the witneſſes faid, that a ftranger that knew not the contents 
of the will before could not make out that clauſe ; on which the 
court directed the jury, that if they found that the will was gnawn 
before the deviſor's death, then it was for the plaintiff; if after, for 
the defendant; and jury found for the defendant in favour of the 
will. Allen. 2. Mich. 22 Car. B. R. Etheringam v. Ethering- 
ham. a 
3. Will of lands was ſnatched out of the executor's hands and torn 
to pieces by a younger brother of the heir at law, but moſt of 
the pieces, eſpecially ſuch as concerned the deviſe of the land were 
picked up, and ftitched together again. On a bill for eſtabliſhing 
the will it was decreed that the deviſees ſhould hold and enjoy 
againſt the heir, and the heir to convey to them, though no proof 
that the heir directed the tearing. 2 Vern. 441. pl. 405. Mich. 
1702. Haines v. Haines. ; 

4. A. by will in —_ duely atteſted by three witneſſes de- 
vited to his wife @ copyhold eftate in E. — A. on the day he died 


directed B. to abliterate fome deviſes, but nothing as to the copyhold, 


and then cauſed a memorandum to be wrote, that he had ex- 
amined and approved of the will as fo obliterated and altered in 
his preſence by B. but did not republiſh it in preſence of three 
witneſſes, but directed B. to carry it to one to write it fair, and 
before it was brought back he became delirious. Held to be a 
good will and the truftees decreed to ſurrender accordingly. 
2 Vern. R. 498. pl. 449. Paſch. 1705. Burkit v. Burkitt. 


(N. 4) Will. 
_ Good in Part and void in Part. 


1. A Will ff land and perſonal eftate not duly atteſted in the pre- 
fence of teſtator, though not good as to the lands, is yet 
as to the perſonal eſtate; as if a man makes his will and 

ves his land and 1000 l. to J. S. and has four witneſſes but 
| not ſubſcribe his name in their preſence; this is a good will 
for the money, but for the land it is void, though it is in the 
very ſame paper; per ſerjeant Maynard Arg. Show. 545 Mich. 

4 Jac. 2. B. R. 5 

2. A. ſeiſed of an eſtate for a term of years, and of a rever/ion 
of the ſame in fee mortgages the term and afterwards conveys the in- 
heritance to C. which C. conveys to the mortgagee. Mortgagee now 
having the term and the inheritance both in him deviſes this 
eſtate by will, all of his 2 but not publiſhed in the 
preſence of any witneſſes, to D. for life, remainder to E. in tail, 
difinheriting thereby the heir at law, and adjudged a void deviſe. 

or though it may be good notwithſtanding the ſtatute of frauds 
and perjuries to paſs a term at law, yet as this term is connected 
with the inheritance and would have deſcended with that to the 
beir at law, in caſe there had been no will, the will being void as 
4 | to 
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© the inheritance ſhall be void likewiſe as to the term, and ſhall 
not ſeyer the one from the other. G. Equ. R. 168. Paſch. 8 
Geo. I. in Canc. Whitchurch v. Whitchurch. 


(N. 5) Will. [121] 
Good. Though no Executors named, 


I. N OTE by the doctors of the civil law and ſerjeants of 

the common law, that if a man makes his teſtament and 
names no executors, this is no teſtament but yet it is his will of land 
in it; for theſe are not teſtamentary, but in the firſt caſe, there 
executors are wanti 2 the legacies ſhall be paid. Br. Teſtament 
pl. 20. cites 37 H. 8. 

2. But if it appears that he made part of the teſtament and not the 
whole, there the legacies ſhall not be paid. Ibid. 

3. Will of chattles and zo executors named, or if all the executors Godolph. 
refuſe is no will at all; but will of land deviſable by cuſtom, or Cup. as 
by the ſtatute is good, though no executor be named, for land is 4 5. Py 
not teſtamentary by the courſe of the common law. Finch. 45. S. P. 

b. Yet in the caſe of want of executors as above, legacies ſhall be 
paid, and the will annexed to letters of adminiſtration. Finch. 

T IP 
* Note, it was ſaid by Richardſon, that if a man ſays in his 
ſickneſs, I give 20 l. unto 55 S. but does not make any executor, yet 
J. S. ſhall recover againſt him that has the goods. But Crook ]. 

Cited 3 H. 4. that a deviſe is void if a legacy be given and no exe- 
cutors made. Het. 118 Mich. 4 Car. C. B. in Barley's caſe. 

5. The teſtator made his will but named no executors, yet the Such will 
court declared the will to be good. 2 Chan. Rep. 112. 27 Car, is void. 

2. Wirall v. Hall. : — 
v. Harris; but if the ordinary grants adminiſtration with the will annexed, any legatee, by ſuch 
will, may ſue the adminiſtrator for the legacies in the ſpiritual court. | 

6. Teſtator gives all his perſonal eſtate to his executor, but 
leaves a blank, and dies without naming any executor, this deviſe is 
void. 2 Chan, Caſes, 51, 52. Paſch. 33 Car. 2. Winne . 

Littleton, 


(N. 6) Will. Good. 


Made beyond Sea, or in a Foreign Language. | 
Conſtrued How. | 


I, A Stranger of the Low Countries being made a denizen in A will was 
England, returned into his country, and dwelling there made in 
became ſick, and in making of his will he was adviſed by counſel, Puteb. and 


that was in- 


therefore 


that by deviſe of all his goods, his lands deviſable would paſs, and aſted that 


. 


— — . 
71 3 . 
of ms" * 
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the teſta- therefore by ſuch words he declared his toill twith the intention afore- 
Was to pas ids (ſcil.) is paſs his lands, and died, and afterwards the ſtates of 
a fee to the the Low Countries wrote unto King Hen. 1. acquainting him with 
daughter, the intention of the deviſor, and alſo of the opinion of their laws 
— there upon the ſaid will, and all in favour of the deviſee; whereupon 
in Dutch, the king referred the conſideration of the matter to Norwich, then 
they hat Ld. Ch. I. who declared his opinion to the king to be, that by that 
nor weng deviſe the lands did not paſs, notwithſtanding the intent of the 
(heir) ia deviſor. 2 Leon. 165. pl. 198. Paſch. 26 Eliz. Wray Ch. J. 


— among cited 25 H. Anon. 

m; a 
but that a deviſe to children and their children paſſed a fee; but it was anſwered, that as 
to the Dutch never uſing the word heir, it ſignifies nothing; for a will that concerns land in 
England,* muſt be fo framed as by the law of England is required for the paſſing of eſtates, as has 
been feveral time; reſolved in caſe of Latin wills, and the like. Vern, 8g, 85. in pl. 74. Mich. 
1682. and ibid. 147. Arg. S. P. in caſe of Bovey v. Smith. 


11 22] 2. A will was made in French, and the original proved in 

gp ae French, and underneath in the ſame probate the will was falſely 

194. Fou- tranſlated into Engliſh. It was objected, that the tranſlation muſt 

den v dind being part of the probate, and allowed in the ſpiritual court, 

Creũeran. and that the application mult be thither to correct the miſtakes, which 
till then muſt be concluſive. But the Maſter of the Rolls held, that 
nothing but the original is part of the probate, and the ſp:r:tual 
court has no power to make a tranſlation, and this court, in caſe of 
a miſtranſlation, may determine according to what the tranſlation 
ought to be, and ſo it did in this caſe, Wms's Rep. 526. Hill. 
1718, Le- Fit v. Le-Batt, | 5 


(N. 7) Will. 
What is good Signing and Atteſtation. 


I. BEFORE the ftatute 29 Car. 2. a will was written by e 
: lawyer, and publiſhed by the teſtator, but not ſigned by him 
being all in looſe ſbeets; and this was adjudged a good will, Sid. 

315. pl. 33. Mich. 18 Car. 2. B. R. Stephens v. Gerrard. 
4 2. Twentieth day of June 1663. Memorandum, that Mr. S. B. 
ic ater. ard 2 and declare, that his brother f B. and his heirs fbould be 
and S. C. al heir to the land, This was wrote by a doctor of phyſick, the teſta- 
me __ tor being in bed and very ſick, but publiſhed by the teſtator putting 
bad ir found his ſeal to it after it was read to him but did not ſubſcribe his name. 
ſpecially, The court allowed this to be a good will in writing to convey 


dut the lands. Sid. 362. pl. 7. Paſch. 22 Car. 2. B. R. Dime v. Munday, 


counſel : , 
would not; Alias Bate's caſe. 


and verdict genera ly for the plaintiff, 
effcries 3- 29 Car. 2. cap. 3. . 5, All deviſes of lands or tenements de- 


| * _ viſable, ſhall be in writing, and ſigned by the party deviſing or ſome 


that a wil! other in his preſence, and by his direction, and ſubſcribed in his pre» 


— ſence by three or four credible witneſſes, or elſe ſhall be void. 


ews hind, and dec red in the pref mee of three credibli witneſſes, wauld be within the intention of 2 
| » 
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act, though vor. fred by him according to the words of the act in the preſence of three credible wit- 
nefſes. Skin. 227. pl. 5. Hill. 36 and 37 Car. 2. B. R. Anon, — 3 Lev. 1. Lemayne v. 
Stanley. S. P. adjudged Paſch. 33 Car. 2. C. B. per tot. Cur. And by North Ch. I. Windham 
and Charleton, dubitante Levins, the putting the ſeal to it had been a ſufficient ſigning within 
the ſtatute. Freem. Rep. 538. pl. 727. S. C. the court inclined ſtrongly that it was well 
enough, for though the act ſaith (figned) it is no matter where it is ſigned, whether at the top or 
the fide, or the bottom; and it is not neceſſary to write his name, for ſome cannot write, and 
there their mark is a ſufficient ſigning ; and others have their name on a ſtamp, and that is good 
enough ; aud here it is found that the party writ it ail with his own hand, ſo there can be no in- 
tention of fraud. And Levinz aid, if another had writ the will, yet this ſealing of it had been a 
good ſigning, but writing it with his own hand, it is clear, A legacy was charged upon 
lands, but the witneſſes to the will only proved that the teſtator ſealed and executed the will in 
their preſence, though the will appeared to be ſigned with the name of the teſtator. Cowper C. 
directed an iſſue to try if the will was duly executed according to the ſtatute of frauds 29 Car. 2. 
Cap. 3. per Cowper C. MS. Rep. Mich. 3 Geo. in Canc. Freeman v. Freeman. 


4. Two witneſſes ſware that J. S. the te/tator did not publiſh it 
as his will, but that A. B. guided J. S's hand, and J. S. made his 
mark but ſaid nothingmor was he capable. On the other fide it 
was proved, how that J. S. had made two former wills, and in them [ 123 ] 
had divided his land in the lite manner as by this will, and that he 
died of a conſumption, and was ſenſible to the laſt; and how that 
three days after making his laſt will, he was ſenſible and able to diſ- 
courſe, and /o continued till within fix 17 of his death, hereupon 


it was plain to the court, that the witneſſes had been dealt with; to 
which the counſel of the other fide urged, that if the witneſſes were 
not to be believed, then there would not be three witneſſes to the 
will; and ſo no will within the ſtatute of frauds and perjuries. To 
which Pemberton Ch. J. anſwered, that if there were three witneſſes 
to a will, wheresf one was to his own knowledge a thief or perſon 
not credible, yet the words of the ſtatute being ſatisfied, and he 
having collateral proof to fortify the will, he would direct a jury to 
find it a good will; and as to this caſe, he ſaid that it was nat pro- 
bable that a perſon in his ſenſes (as they here are not able to dif. 
prove him to be) would ſufter another to guide his hand to a writ- 
ing and not ſay any thing, and that therefore they took it he did 
publiſh it. Skinn, 79. pl. 20. Mich, 34 Car. 2. B. R. Hudſon's 
Caſe, 

5. And remembered D16G's Caſe in C. B, where the ſcrivener 
wrote the will and two others were witneſſes, the ſcriuener ſwore the 
teſtator was compos, and the ttb other ſwore he was not compos; 

e court ſtopped theſe two till verdict was brought in, which found 
the will a good will, and then committed the tiuo witneſſes to the Fleet, 
for that if this was ſuffered, it would be in any man's power to de- 
ſtroy another's will; ſo likewiſe did the court of B. R. here commit 
the witneſſes, and took ſecurity of the plaintiff to proſecute them 
tor 1 -4> Skinn. 79. in S. C. 

6. The teftator lying ſick in bed makes his will, ſigns, ſeals, and 
Publiſhes it in the preſence of the witneſſes, but being tired, orders 
them to go and ſubſcribe their names in another room; they go into 
another room out of the ſight and preſence of the tęſtator, and ſub- 
ſcribe their names, and then return and own their names to the teſ- 
tator, and he Inks upon the will and ſays, they have done well; and 
if this ſhall be a good deviſe within the ſtatute of frauds and perjuries 

| | 75 
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is the point. [ But nothing was ſpoke to this point.] Skin. 107. 
pl. 5. Paſch. 35 Car. 2. B. R. Riſley and Temple. 
But in all 7. If a will is written in three ſeveral fheets of paper nat tacked 
_—_— together, and thoſe looſe ſheets are wrapt up in a clean ſheet, and the 
u terer witneſſes ſubſcribe their names to that clean ſheet, this is a good atteſt- 
pieces of ing the will; Arg. and it ſeems agreed by Dolben J. Carth. 37. 
paper te Trin. 1 W. & M. in B. R. | 


witneſſes | : 
muſt ſee all the pieces of paper, elſe it is not good; per Cur. 3 Mod. 263. Mich. 1 W. and M. 


in B. R. Lea v. Libb. 


Show. 88. 8. Per Dolben J. the ſigning a will is not neceſſary to be in the 
S. C. and preſence of the witneſſes, but their ſubſcription muſt be in teſtator's 
ng preſence. But by Holt Ch. J. the te/t:mony of the witneſſes is to be to 
to the opi- all that the ſlatute has made necefary, and the ſigning of the party is 
nion of one thing neceſſary, and the ſealing is a ſeen ge. Show. 69. Mich. 
1 W. and M. in caſe of Lea v. Lib. _ Tk 
ies 9. A will of lands was made before the flatute of frauds, and wit- 
wy * = nefled by two only. The te/tator died after the ſtatute without 
ruled ge! Altering his will, The Maſter of the Rolls thought it a good will to 
Skin. 227. paſs the land. But the other fide inſiſting to have it tried at law, 
Pl. 5. he directed it accordingly. Ch. Prec. 77. Trin. 1697. Serjeant 
v. Puntis. 
10. A man deviſed a legacy out of his land and died; and in this 
Caſe a probate of a will was given in evidence, it being of 15 years 
flanding and the witneſſes being three and dead; paſitive proof was 
] made of the death of two of them, and circumſtantial proof of that of 
[ 124 the third. 12 Mod. 342, 343. Mich. 11 W. 3. Coram Holt 
Ch. J. at Niſi Prius. Anon. 
G. Equ. R. 11. Publication of a will before three witneſſes, though at three 
8 ſeveral times, is good within the ſtatute; per Ld. Wright, and 
Lea v. Lib- thought the teſtator's writing the will himſelf a ſufficient ſigning 
be, as re- within the ſtatute, though not ſubſcribed nor ſcaled by him, but 
— . doubted whether awning the ſulſcription to be his was ſufficient; 
Broderick, but he ſaid, the validity of the will is a queſtion at law, and there- 
and that fore ordered it to be tried. Ch. Prec. 185. pl. 152. Hill. 1701, 
Dolden ]- Cook v. Parſons. 
owning his hand was a ſigning, and no new writing neceſſary; but Holt Ch. ]. doubted of it, 
:: Vern. 429. pl. 391. S. C. but S. P. does not appear, | 


10 Mod. 12. Oliver Earl of Bolinbrooke before the ſtatute 29 Car. 2. viz. 
se 1668-9 wrote his will with his own hand on a ſheet of paper, and 
B. R. Mich. the writing went to the bottom .of one ſide and half-way on the 
11 Ann. is backſide, which will at the end of it had the name and ſeal of the earl 
3 — ſutſcribed, and notice was taken in his own hand of ſome interlinea- 
— Li. tions, At a very little diſtance at the backſide of the ſame paper, 
Raym. Rep. 4 codicil tas written, which extended almoſt to the bottom of the ſame 
22 — backſide of the paper, and was dated 1679, which was after the fta- 
Mich. 10 fute 29 Car. 2. and had the name of the deviſer ſubſcribed and his 
Aun. is on feal affixed; in which codicil a legacy, as to a houſe in Ludgate- 
a different ſtreet, &c. was revoked, and the ſame was thereby deviſed to Sir 
And. St. John for life, and after to his brothers ſucceſſively, but 


notice 


Devile, 


notice was not taken of the names of his brothers in the codicil, but 
they were named in the will; at the top of the will was wretten 
(/igned, ſealed and publiſhed as my laſt will and teflament in the pre- 
ence of) the ſame being written here for want of room belaw ; this 
was likewiſe written by the te/tator's cwun hand, and then the names 
of the three toitneſſes were ſubſcribed; two of theſe witneſſes were dead, 
and the third was produced at the trial, who teſtified that he was ſer- 
vant to the teſtator Oliver Earl of Bolingbroke four. years, and 
about 27 or 28 years ago, he and the other two witneſſes were called 
up in the night and fad into the earl's chamber, who produced a 
paper folded up, and defired him and the others to ſet their hands as 


witneſſes to it, which they all three did in his preſence but they did nat 


fee any of the writing, nor did the earl tell them it was his will, ar 
ay what it was, but he believes this to be the paper, becauſe his name 
is there, and the name of the other witneſſes, and he never wit- 
neſſed any other deed or paper for the earl. And though the earl 
did not ſet his name or ſeal to the will in their preſence, yet he had 
often ſeen the earl write, and believes the whole will and codicil to 
be of his hand-writing. It was inſiſted, that upon this evidence it 
is apparent that the codicil was wrote before the execution of the 
will, for otherwiſe there was no reaſon that witneſſes ſhould write 
their names at the top of the firſt ſide of the will, and the words 
wrote by the teſtator's own hand, as the reaſon of it, had been falſe 
if the codicil had not been upon that paper, for there would have 
been ſufficient room below the will for the witneſſes to atteſt it. 
The witnels alſo ſays, that the execution was about 27 or 28 years 
ago, which time is ſubſequent to the codicil. The execution is 
ſufficient within the ſtatute, for there is no neceſſity that the wit- 
neſſes ſee the teſtator write his name, and if he writes theſe words, 
ſigned, ſealed and publiſhed as his will, and prays the witneſſes to 
ſubſcribe their names to that, it will be a ſufficient publication of 
his will, though the witneſſes do not hear him declare it to be 
his will. And Sir John Hollis mentioned a caſe determined by 
Lord Chancellor Shaftſbury before the 29 Car. 2. where a man 
wrote his will with his own hand, and alſo theſe words, (ſigned, 
ſealed, and publiſhed in the preſence of) and no witneſſes had ſub- 
ſcribed it, it was held to be a ſufficient publication ; and Trevor 
Ch. J. inclined, that here was ſufficient evidence to find the codicil 
well executed, and the jury found it accordingly, Comyns's Rep. 
197. pl. 119. Hill. 8 Ann. C. B. Peate v. Ougley. 
13. A teſtator /igns his will, but delivers it as his af and deed, 
— well, for this will be ſufficient publication. Hill. 10 Geo. 
anc. | 
14. A will charging land by virtue of a potver fo to do by his laſt 
will, or any writing purporting to be his laſi will, under his hand and 
ſeal attefted by three or more credible witneſſes, was not ſigned by 
the teſtator in the preſence of three witneſſes, but he acknnw- 
ledged it to be his hand, and declared it to be his will in the preſence 7 
three witneſſes and they ſubſcribed their names in his preſence. Ld. 
Chancellor King ſaid, that though he himſelf inclined to think the 
will of the land good, if the teſtator ſhould acknowledge the name 


defore 
do 
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mem to to be his, and the witneſſes ſhould ſubſcribe in the preſence of the 
3 * teſtator, yet that point ſhould be reſerved to the defendant. And 
„ faid, that he took this will to be a good one, and being ſo, to be a 
Rep. 254 good charge, but referred it to the judges of B. R. to be made a cafe 
— 7 34- on this and another point, but as to this point of the teſtator's not 
—— ſigning in the preſence of the witneſſes, the caſe to be made upon 
— Avd the depoſitions and referring to them, and it was determined by the 
Ibid the judges of B. R. on argument that the will was void as a charge, for 
hat want of being ſealed. 2 Wms's Rep. 506. pl. 163. Hill. 1728. 


\ th 
Een Dormer & al' v. Thurland and al”, 


tioning the | 

Maſter of the Rolls opinian as above to Mr. Juſtice Forteſcue Aland, he ſaid it was the common 
practice, and that he had. twice or thrice ruled it ſo upon evidence on the circuit; and that it is 
fafficient, if one of the three ſubſcribing witneſſes ſwears the teſtator acknowledged the ſigning 
tn be his own hand writings And it is remarkable, that the ſtatute of frauds does not ſay the teſtator 
Mall fign his will in the preſence of three witneſſes, but requires theſe three things; 1ſt, That 
the will ſhould be in writing; zdly, That it ſhould be ſigned by t Ceſtator; aud 3dly, That it 
fhould be ſubſcribed by three witneſſes in the preſence of tlie teſtator. . 


15. Upon an iſſue directed out of chancery, wherein the queſtion 
was, whether a man was compos or not at the time of executing his 
will, it was held by the Ch. J. that it was not neceſſary that all the 
witneſſes to the will ſhould ſee it executed, if one of them ſaw it executed, 
and the others were preſent, he ſaid, it would be ſufficient. Bar- 
nard. Rep. in B. R. 367, Trin, 3 Geo, Durrant v, Durrant. 

16. In ejectment brought by the plaintiff, as heir at law, The 
gueſtion was on a caſe by conſent and left to the opinion of the 
court, whether it ſhall be {zft to @ jury to determine, whether the 
quitreſſes to a will (being all dead) ſet their names in the preſence of the 
teſtator, and this merely upon circumſtances, without any poſitive 

oof. Per Cur, This is a matter fit to be left to the jury which is 
all referred to the court. The witneſles by ſtatute of frauds ought 
to ſet their names as witneſſes in preſence of the teſtatrix, but it is 
not required by the ſtatute that this ſhould be taken notice of in the 
fubſcription to the will ; and whether inſerted or not, it muſt be 
proved; if inſerted, it does not conclude but it may be proved con- 
tra, and the verdict may find contra; then if not concluſive when 
inſerted, the omiſſion does not conelude it was not fo, and therefore 
muſt be proved by the beſt 72 the nature of the thing will admit of. 

[ 126] In caſe the witneſſes be dead, there cannot probably be any expreſs 
proof, ſince at the execution of wills few are preſent but deviſor and 
witneſſes; then as in other caſes the proof muſt be circumſtantial, 
and here are circumſtances; 1ſt, Three witneſſes have ſet their 
names, and it muſt be intended they did it regularly. 2dly, One 
witneſs was an attorney of good character, and may be preſumed 
to underſtand what ought to be done, rather than the contrary. 
And there may be circumſtances to induce a jury to believe that 
the witneſſes ſet their hands in preſence of the telbatin rather than the 
contrary, and it being a matter of fact, was proper to be left to 
them; as, whether livery was given on a feoftment, when no li- 
very is indorſed; whether a deed was executed when only a coun- 


terpart was produced, &c. And the court was of opinion the 
| plaintiff 


Deviſe. 
plalntiff oupht to be nonſuited. Comyns's Rep. 531, 532, 533. 
pl. 218. Paſch. 9 Geo. 2: C. B. Hands v. James. 
17. Will hall not be read on proof of witneſs's hand unleſs there be 
poſitive prof that he is dead. Comyns's Rep. 614. pl. 265. Hill, 
11 Geo. 2. in Scacc. Biſhop v. Burton. 


(N. 8) Will. signing and Atteſtation. 
Neceſſary in what Caſes. 


I. THE EE teſtamentary ſchedules, whereof one was without date, 
the ſecond was wrote ( In witneſs ) but no witneſs, the third con- 
cluded ab7uptly, yet being wrote by R. H. the teſtator, they were de- 
clared to be his will Comyns's Rep. 452. cites March, 1710. 
Wright v. Walthoe. | | 

2. M. P. fent for a perſon to make her witl, gave him inffrudtions 
to do ſo, when he had wrote it he read it to her, ſbe approved it, de- 
clared it to be her laſt will, ſent for three witneſſes to ſee her execute 
it, Vgned and ſealed was written, but ſhe died before any other execu- 
tian, yet it was held a good will, for though the firſt ſentence for 
it was reverſed upon an appeal, yet it was afterwards affirmed before 
the delegates. Comyns's Rep. 452. cites anno 1711. Worlick 
v. Pollet. 

3. If a will be made x goods and written in the parties wn hand 
toithout any witneſs at all, it is allowed to be good; and the ſtatute 
does not require any witneſſes to chattles only. Per Gilbert Ch. 

B. Gilb. Equ. R. 260: in cafes in the Exchequer in Ireland, tem- 
pore Geo. 1. 

4. A will of a real and perſonal eſtate was prepared in order ts 
be executed, though /everal blanks in it, and the teftator died before 
execution; yet it was held 2 good will for the perfonal eſtate. Co- 
myns's Rep. 453. Arg: cites 1721. BROWN v. HEATH AND 
PoekLINGTON. And ſays that though more was intended to be 
done, yet it ſhall be good for what is done, as in Butler and Baker's 
caſe, 3 Rep. If a will be part writ in the teſtator's life, though 
more was intended to be written, it ſhall be good as far as it was 
writ. 

5. L. intending to make his will, pulled a paper out of his 59 in n cafe 
pocket, wrote down ſome things with ink, ſome with a pencil, and dat wats 1, 
though it had no concluſion, but appeared to be a draught which he gw inſhace 
intended after to finiſh, for it was not ſigned, but had at the end a 4% mite 


WS his will of 


calculation of his effetts, an account of his te e, and an order to his real and 
pay Sir = Hankey a dividend of ſtocks, yet it was held a will. perſonal 
Comyns's Rep: 452. cites 1730: Loveday v. Claridge. erin = 2 


was brought to him he made ſeveral alterations, and then wrote the aul: over as altered with bi gown 
band ; this found in his ſtudy, though mt {net ſuled, was held a good will, it was true the firit 


ſentence was, that he died inteit-te; but that Was revericd by ws delegates 18 July 1704- 


Compng's Rep. 453+ | 4 . 27] 
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127 Deviſe, 

Ibid. cites 6. If a copyholder after admittance ſurrenders the lands to the uſe 
— of his laf? twill, and by his laſt will gives them to J. S. but the / 
General v. 25 net atteſted by any witneſs, yet J. S. is well intitled to the lands 
Bains. And per Ld. Chancellor. Barnard. Chan. Rep. 11, 12. Paſch. 1740. 


Ld. Chan- 4 : 
cellor ſaid, T ufinell v. P ago. 


that the reafon is that the party 1» in by the ſurrender, and not by the will, and therefore it ig 
good, though there he nowitncis at all; but that it is neceſſary that the will be in writing, and 
it it be ſo, it is ſuricient if it be ngned by the party. — And ſo it is wh-re a perſon is intitle d to 
the truſt of a copyhold, though there Was no ſurrender at all to the ute of the will, nor the will 
atteſted by any witnetles, yet it is ſufficient to give the truſt of the copyhold eſtate; per LA. 
Chancellor, and ſaid, that this is merely che cate of a truſt, and the teſtator could ro mike 2 
ſurrender of it. Ibid. 11, 12, 13. | 


(N. 9) Will. Atteſtation. 


Subſcribing in Teſtstor's Preſence what is. 
C: 


mo os * T HE witneſſes at the defire of the teſtator went into another 

1 room ſeven yards diſtant to atteſt the will in which there 

teſtator be- Was a window broken through which the teſtator might ſee them; Per 
os 2 Cur. the ſtatute required atteſting in his preſence to prevent ob- 
his uin, truding another will in the place of the true one. It is enough if 
which he the teſtator might ee, it is not neceſiary that he ſhould actually 
ſig ned in fee them ſiguing, for at that rate if a man ſhould but turn his back 
©© pre- or look off, it would vitiate the will. Here the ſigning was in the 
three wit. view of the teſtator; he might have ſeen it, and that is enough. 
neſſes, but So if the teſtator being ſick ſhould be in bed und the curtain drawn. 


— MW 2 Salk. 688. Paſch. 3 Jac. 2. C. B. Shires v. Glaſcock. 


witneſſes withdrew into a gallery, and there Tubſcribed it, berween which gallery and the bed- 
chamber where the teſtator lay, there was a lobby with glaſs-doors, and the glaſs broken in ſome 
places; and it was proved that the teſtator might ſee from his bed where he lay (throug!: the lob- 
by and the broken glaſs-windows) the table in the gallery where the witneſſes ſubſcribed their 
names; and this was adjudged a good will to paſs lands within the intent of the ſtatute, for it 
ſhall! be deemed to be ſubſcribed in his preſence, as far as a man may ſee in an houſe. 
ta Mod. 37. S. P. and 3 Silk. 395. Davy v. Smith S. P. — Cumb. 158. Ecclcttone v. Speke. S. P. 


2. One of the witneſſes to à will of land fwore that he ſubſcribed 
the will as a witneſs in the ſame room, and at the requeſt of the tejta- 
tor. Two others ſwore, that they ſubſcribed the ſame in the 
preſence of the teſtator. A fourth witneſs was gone beyond ſea, 
and fo not examined, Ld. C. Cowper doubted, but at preſent de- 
clared no opinion as to proof of the execution by that one witneſs. 
Afterwards Ld. Macclesfield upon the cauſe coming on before him 
held, that the bare ſubſcribing by the witneſſes in the ſame room did 
not negeſſarily imply it to be in the teſtator's preſence; for that it 
might be in a corner there in a clandeſtine fraudulent way and fo 
would not be a doing it in teſtator's preſence; but that here it 

[1 28 ] being ſworn, that he ſubſcribed at teſtator's requeſt and in the 
ſame room, this could not be fraudulent and was therefore well 
enough. Wms's Rep. 740. Mich. 1721. Longford v. Eyre. 

3. The proper way of examining a witneſs to prove a will of land 
in that the witneſs ſhould not only prove the exccuting the will by 
the teſtator and his own ſubſcribing it in his preſence, but likewiſe 


that the reſt of the witneſſes ſubſcribed their names in teſtator's 
| 4 | preſence 
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preſence and then one witneſs proves the full execution of the will. 
Per Ld. C. Macclesfield. Wms's Rep. 741. Mich. 1725. in caſe 
of Longford v. Eyre. | : —=— 
4. Upon a trial at bar concerning the execution of a will, it did 
not appear upon the face 7 it, that the atteſtation of the witneſſes was 
made in the preſence of the teſtator, which being objected to, a caſe 
was cited where Ld. Ch. J. Eyre held it a matter proper to be l 
ts a jury, whether they believed it to be ſo done or not; and Mr. 
Juſtice Chappel cited a caſe to the ſame purpoſe, quod curia con- 
ceſſit, and held it is not neceſſary it ſhould be inſerted in the will, that 
the atteſtation was in the preſence of the teſtator, though by the 


Geo. 2. B. R. Croft on demiſe of Dalby v. Pawlet. © 


(N. 10) Will. Atteſtation Good, 
Subſcribing at ſeveral Times. 


A will made in writing, and one of the three witneſſes who ſaw it 
2 publiſhed, ſet his hand to it at another time, and held good. 
And ſo it had been adjudged, as Sir Francis Winnington told the 
reporter. Freem. Rep. 486. pl. (664. c.) Mich. 1680. Anon. 


times ſubſcribed their names at the requeſt of the teſtator, but were 
not preſent at once together, was decreed good within the ſtatute 


of frauds. 2 Chan. Caſes 109. Trin. 34 Car. 2. Anon. 


1. & M. in B. R. S. P. by Dolben J. Comb. 175. 
to paſs the lands. But Holt Ch. J. e contra. Carth. 36. S. C. 


3. A will for land duly '/figned by teftatrix in the preſence of A. 
and alſo publiſhed, which A. writ the will, but is now dead; his 
aud was proved; after this the tejtatrix called in B. to be a _—_ 
to the will; ſhe told him it was her will, and publiſhed it as ſuch z 
after this ſhe called in C. and did the ſame. The queſtion was, 
whether theſe witneſſes atteſting this will at ſeveral times, though 
all in the preſence of the teſtatrix was according to the ſtatute of 
frauds and perjuries; Baron Price held it ill, for the intent was, 
that all the witneſſes ſhould be together, that one might teſtify for 


after the firſt witneſs had atteſted it there might be a raſure or in- 
terlineation in it. Lent aſſiaes at Devon 1717. 


L 2 (N. 11) 


ſtatute it is neceſſary that it ſhould in fact be 5 atteſted. Paſch. 12 


2. A will of lands atteſted by three witneſſes, who at ſeveral S. P. bythe 


attorney 
general. 


Arg. 2 


Mod. 262, 
263. Michs 
Per Dolben J. it is a good will 


the other, and this was a _ way to let in fraud and perjury, for 
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(N. 11) Will. Atteſtation Good. 
By what Number. By three or leſs, though 


i 
Hy 
1 . 
Ul touching Land. 
I | | 
F jit I. M ORTGAGOR devites the eqrity of redemption, the eſtate 
T 0 being forfeited by non-payment. But whether this is to 
x 10 be conſidered as land, fo that three witneſſes were requiſite, non | 
5 i conſtat, though it was the point in diſpute. 2 Ch. Caſes 8. Mich. 
* Car. 2. Anon ö 
bi 31 Car. 2. Anon. 
5 [i 2. By the canon law, and fo by our law two witneſſes are requt- 
ih fite te prove a will for goods and three for lands. 3 Salk. 396. pl. 1. q 
Anon. > ' 
2 Vern. 397. 3. A. ſurrenders copyhald land to the uſe of his will, and then | 


3 makes his will in writing, and deviſes his frechold and copyhold to 


S. C. de- Charitable uſes. The will was all written with his own hand, but 
creed ac= had n witneſſes to it. A. made a cadicil reciting the will, and this 


333 had faur witneſſes to it. It was urged and not denied that doubtleſs 


Rep. 10. the copyhold was well deviſed, for that paſſed by the ſurrender and 
S.C.Ld. not by the will. But Ld. Cowper decrecd the will was not good 
Chancellor to paſs the freeho!d, and not being good as a will, it could not 


held ac- 

cordinzly; Operate as an appointment. Ch. Prec. 270. pl. 221. Mich. 1708. 
but i: _ Attorney General for Sidney college v. Bains. 
(25 be (aid) | 

a favourable caſe on the one Ade, and a charity oi the other, he would confider farther of it, and 
would confer h the judges in it 8. C. cited by Ld. Chancellor, Barnard. Chan. Rep. 
12. Paſch. 1740. and faid that in caſe of the copyhold the will is good, though it be not atteſted 
by any witaeſſes at all. So far indeed it is neceffary that the will in ſuch caſe muſt bein writing; 
du when it 5 23 woring, and ſigned by the party, that is ſufficient for ſuch purpoſe. 


gel. cafes 4. A. ſeiſed in for of capyhell lands, makes a ſurrender to the ue of 
ry 3 m B. and C. and their heirs to the uſe of his will, and deviſes the lands 
* ing 3 . * 2 * . . . — 

to D. Quere, if deviſe of copyhold lands is good in this caſe 


time. 42. i J . 
Trin. iz without the circumſtances required by the ſtatute 29 Car. 2. of 
Geo. 1. 8 C. frauds in deviſes of lands be duly obferved. 


before 1 | . 
FTA King, Parker C. of opinion that the circumitances required by the ſta- 


the ſurren- tute of frauds in deviſes of lands ought to be obſerved in this caſe, 
— 1s _ for by this ſurrender the fee of the copyhold was in the ſurrenderees, 
TS and only a truſt deviſed by the will: which cannot paſs by the de- 


truſtees : - : RE R 
(but does viſe without the circumſtances required by the ſtatute of frauds in 


not ſay (and relation to deviſes of land to be duly obſerved. But the counſel in- 


22 ſiſting that a deviſe of copyhold is not within the ſtatute of frauds, 


will was Ld. Chancellor ſaid, that if the ſurrender had been only to the uie 
made with of the will, that might have been a queſtion in this cate, but now 


Auna to it is not; however, he inclined to think it neceſſary in that calc 


ir. It was but would not determine that point now, that not being the cafe 
admitted before him, MS. Rep. Paſch. 7 Geo. Canc. Appleyard v. 


that a will 
of a copy- Wood. 


uod eftate does not require three witneſſes ; hut this is adeviſe of a truſt relating to lands, ſo 
within the very words of the ſtatute of froucs ; the heir controverting the Carrender and the willy 
us point Was not deterinined, but two iſtues ordered. Though the Chancellor ſeemed to be of 

| open, 


opinion, that the deviſe of a truſt muſt enſue the nature of the eſtote. and not make it to he ne- 
ceſſary to have three witneiſes, as the copyhold might be deviſed without three witneſſes z this 
may be a queſtion to be determined when the iſſues are tried. 


5. A. conveyed lands to truſtees to the nſe of them and their heirs 
in truſt, that after ſuch monies raiſed as therein mentioned, the truſ= 
tees ſhould convey to J. S. bis heirs and aſſigns, or te ſuch as he or [ 130 ] 
they ſhould direkt. The monies were raiſed, and J. S. by will at- 
teited only by two witneſſes, deviſed the premiiles to J. N. Ld. C. 
Macclesfield faid, that there could be no quettion but that the 
truſt of an inheritance muſt be deviſcd in the ſame manner as a legal 
eſtate, for if the law were otherwiſe, it would introduce the ſame 
inconvenienccs as to frauds and perjuries as were before the ſtatute 
by a deviſe ofa legal eſtate in fee ſimple, and ſo held the will void, 
and ordered the truſtees to convey the premiſſes: o the teſtator's 
heir at law. 2 Vams's Rep. 258. Mich. 1724, Wagſtaff v. 
Wagſtaff. | | 
6. And Ld. Macclesfield held, that as the wil did not refer to the 
decd of truſt, and as F. S. had undertaken to devile the land as owner 
thereof, without ahy relation had to the pretended power, it made 
it much ſtronger againit the will. 2 Wms's Rep. 260. Mich. 1724. 
Wagſtaff v. Wagſtaff. | 
7. A copyhold ſurrendered to the uſe of a will, and afterwards de- S. C. cited 
viſed by a will atteſted by two witneſſes, or one witneſs only, has — 
been adjudged good. But Ld. Macclesfield ſaid that the copyhold ep. 510. 
paſſes by the ſurrender and not by the will, and that if this matter — S. P. 
had not been ſettled it would be more reaſonable to ſay, when I — 
have ſurrendered my copyhold to the uſe of my will, that a will of fame rea. 
this my copyhold ſhall be fo executed, and in ſuch a manner as by ſon, by the 
the act of parliament a will of lands ought to be executed. 2Wms's — 
. . by ” O13S. 
| Rep. 258. Mich. 1724. in cafe of Wagſtaff v. Wagſtaff. 3 
to have been ſo ſettled, and that the will is only a declaration of the uſe of the ſurrender. Hut if 
a copyholder be ſciſed only of the trujt or equity of redemption of the copybeld, and deviſes ſuch truſt or 
equity of redemption, the will muſt have three witneiles ; for in ſuch caſe there can be no prece- 
dent ſurrender to the ute of the will to paſs this truſt, and the compriſing the truſt of a copy hold 
within that ſtatute is no prejudice to the Lord, becauſe he who has the legal eſtate is tenant to the 
Lord, and muſt anſwer all ſervices. 2 Wms's Rep. 261. Anon. 
But at the bottom of the page is added a note con, that the truſt of a copyhold would paſs by 
2 will not atteſted according to the ſtatute of frauds, as a copyhold ſurrendered by will would do; 
for that equity ought to follow the law, and make it at leait as eaſy to convey a truſt as a legal 
iutereſt, and chat the ſame was decreed accordingly by Ld. C. Hardwick. Paſch. 1740. Tuitucll 
v. Page. 


8. Wills, though made bey:nd ſia, of lands in England, muſt be Sel. Chan. 
atteſted by three witneſſes. 2 Wms's Rep. 291, 492, 293. Trin. 2 ann 
1725. Coppin v. Coppin, 5. C. but 
tough this point is in the Kate of the caſe there, vet it ſays nothing of the opitꝭ on of the court as 
te this matter, 
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Deviſe. 


(N. 12) Will. Atteſtation. 


What ſhall be ſaid to amount to an Atteſtation b 
Three. 


I. THE teſtator made his will in writing, ſubſcribed by two vit- 

14 % and deviſed all his lands to W. R. Afterwards he 
made a cadicil, in which his will was recited; and this alſo was at- 
teſted by two witneſſes, one of which witneſles was a 20:tneſs to the will, 
bur the other was a new witneſs; the queſtion was, whether this 
new witneſs ſhould make a third to the will, the ſtatute requiring 
that there ſhould be three; and adjudged that he ſhould not. It is 
true, here are three witnelies to the intent aas will of the teſtator, 
but there are but two to his will in writing; it is true likewiſe, that 
there are two * witneſſes to the codicil, but thoſe are not witneſſes 
to the written will, ſo that there wants one witneſs to the will in 
writing. 3 Salk. 395. pl. 2. 1 W. 3. B. R. Lea v. Libb. 


S. C. judged not a good will. 


2. On the 11th of May 1708, the teſtator ſigned, ſealed, publijhe 
ed and declared his will in the preſence of A. who ſigned as a witneſs 
in the teſtator”s = afterwards on the 12th of May the teftator 
ig ned, jealed, and publiſhed in the preſence of B. and 2 and other 
ſubſcribing witneſſes, who ſigned as witneſſes in teſtator's preſence. 
It ſeems admitted that this was a good will within the ſtatute of 29 
Car, 2. as to the deviſing of lands. See Gilb. Equ. Rep. 255, 


256. tempore Geo. 1. in the Exchequer in Ireland, Lodge v. 


ennings. 
3. 4 ſurrender was made to a feme covert of copyhold lands, with 
a power reſerved to ber to ſurrender it te ſuch uſes as ſhe by writing, or 
- of will, in the — of three witneſſes ſhould direct or appoint. 
he made a will in purſuance cf her power executed in the pre- 
fence of three witneſſes, and gave it to her daughter and heir. 
Afterwards ſhe made a ſurrender, together with her huſband, to the 
uſe of her huſband and his heirs; but this was made in the preſence 
of two witneſſes only, who ſubſcribed their names (as witneſſes); 
but the deputy-ſteward who took the ſurrender had ſet his name to 
it. On a bill by the huſband after the wife's death to eſtabliſh this 
ſurrender, who would have the ſteward to be conſidered as a third 
witneſs, the daughter, the defendant, pleaded a title by the will, 
and alſo demurred, for that the plaintiff's title, if any, was only at 
law, and he might bring ejectment. Lord Chancellor ſeemed to 
think the plea good, as a plea of the defendant's title, and the de- 
murrer good likewiſe, as a demurrer to the plaintiff's title; but at 
laſt he over-ruled the plea, and allowed the demurrer. Abr. of 
Caſes in Equ. 42. Trin. 1728, Cotter v. Layer. 


N. 13) 


Deviſe. 1 3 1 


(N. 13) Will. Atteſtation. 
Good. In Reſpect of the Witneſſes. 


Perſons Intereſted, and in London. 


7. W I LL of land in London ought to be inrolled in the huſtings, 
and ought to be proved by citigens and not by ſtrangers, 

Per Southcote. Dal. 117. pl. 11. anno 16 Eliz. Anon, 

2. Where there is a deviſe to the miniſters and churchwardens of 
lands for maintenance of the poor for ever, any of the pariſhioners 
of the ſaid pariſh be witneſſes to prove the will. 2 Sid. 139. 
Mich. 1658. Townfnd v. Roe. | 

3. Child of a reſiduary legatee is no witneſs by the civil law 22 Note the 
prove a will of a perſonal eſtate, by which law only ſuch wills are TR": 
determinable; and therefore, where a writing revoking ſuch will was re to 
ſigned in the preſence of three witneſſes (as the ſtatute of frauds this caſe, 
requires) whereof one of the three was unexceptionable, but the w_—_ 
other two were children of the reſiduary legatee; it was held upon qwndiicn 
appeal to the delegates, that the children were not to be allowed as appeared to 


witneſſes. Wms's Rep. 10. Mich. Vac. 1696. Thwaites v. be writiens 
Smith | or fo much 
aa as ſubſcribed 


by the teſi ntor's own hand, fince in either of thoſe caſes it would have been goed without any wite 
neſſes at all, Ibid. 13. and cites Swinb. zoo. 

* Ld. Raym, Rep. 91. reports the cafe of Smith v. Thwaite, S. C. as cited by Powell junior, J. 
in C. B. Trin. 8 W 4. as adjudged by the commithoners delegates (of whom the two Powells 
juftices, and Sir Samuel Eyre. J. were three) that the two children cannot be admitted to be 
witneſſes to prove this will, becauſe their father and mother upon contingency (viz. if there ſhall 
de any remainder of the goods after the legacies before deviſed ſhall be paid) ſhall be legatees. 


4. By Powel junior juſtice, If the ſpiritual court refuſe the evi- *[1 32] 
dence of the fon to prove a will in which the father is a legatee, no 
prohibition is grantable. And he cited this cafe as lately adjudged 
before commiſſioners delegates, There were three witneſſes to prove 
a nuncupative will, two of them were without exception, and the 
third was ſon to the legatee; the ſtatute of frauds requires three com- 
petent witneſſes. The queſtion therefore was, if theſe three were 
ſufficient ? the ſon not being an evidence by the ſpiritual law; and 
adjudged they were; becauſe two only were required by the ſpiritual 
law, and the third was a good witneſs within the intent of the act of 
frauds. Ld. Raym. Rep. 85. Trin. 8. W. 3. Anon. 

5. It was reſolved, Mich. 8 W. 3. B. R. upon evidence in a 
trial at bar, viz. That a /egatee cannot be a witneſs to prove the 
will, becauſe the legacy is deviſed to him, unleſs he has releaſed the 
legacy. But after fuck releaſe he will be a good witneſs to prove 
the will. But if the counſel of the other fide have permitted ſuch 
legatee to be ſworn, and to be examined as a witneſs, without having 
taken exception againſt him, they cannot afterwards except againſt 
his evidence for the reaſon that he was a legatee. Ld. Raym, 
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& | Deviſe. 


12 Mod. 6. A. deviſce of lands in fee was one of the three witneſſes to the 
2-5. tu will, the will is void quoad the deviſe of the land to ſuch witneſs, 


Gen- : 0 : 
_ 5. C. ſo that, with reſpect to that, the will was atteſted only by two wit- 
_ neſſes. Carth. 514. Hill. 11 W. 3. B. R. Hilliard v. Jennings. 
d. — a | / I b 

bro Rep. 5cg. Helter v. Jones S. C. and S. P. adjudged,——— Ld. Rayra. Rep. 505. Helliard 
v. Jennings. S. C. the whole court were of opinion ta give judgment for the defendant, viz. that 
the deviſee was not a good witneis; but upon the importunity of the plaintift's counſel, to have 
another argument; adjornatur. Comvns's Rep. 90. pl. 60. S. C. argued ; and Ibid. 94, 95. 
pl. 64. S. C. the whole court held that the will was not well executed; for the plaintiff was not a 
credible witneſs, as he himſclf was to take by the will. S. C. cited by Sir R. Raymond, that 
the will, as to this deviſe only was void, and that then A. would be a gd witneſs a5 19 the ref of 
15+ c Nay that even with reſpect to the lands deviſed, if A. bd aliencd ſach Lind; without any 
ere nant or evarranty, or had not by taking tve rents and profits been liable to an acccurt, he would, 
according to the above-mentioned reſolution, have been a good witnels te the whole will, 
Wrms's Rep. ser. S. Trin. 1719. in caſe of Baugh v. Holloway. 

The caſe of Bavcn v. HotLtoway was that A. deviſed lands 1% C. and his leirs in truff to pay B. 
boir at (xv A. 200. C. avs ons of the witneſſes to the will. B. brot a bill to impeach the 
will for want of three credible witneſſes, C. being interęſted. Ld. C. Parker ſaid nothing as to 
the point above urged by Sir R. Raymond, but that the heir ought to have conteſted the will at 
law, and if it had been adjudged againſt him there that the will was good, then he might have 
come here for the zool. and directed the bill to be retained for a year from Mich. term next, 


. that R. might have two atllzes to try the will, but taut B. pay C. bis cf: Wms's Rep. 557. Trin. 
1719. | : 


(N. 14) Will. Atteſtation. 


Where the Deviſor had Term and Fee in the fame 
9 | 


: * 124. I, Had a mortgage for 500 years of B. to commence from the 
ente making, and afterwards, for ſecuring a further ſum, t0:& 


che term ancther ſecurity fer Ico years in the name of J. S. but in truſt for 
cid not paſs Himſelt, to commence alſo from the making, and afterwards purcha- 
| 8 fed the * inheritance in his own name, and deviſed the premiſſes to ]. 
Gb. Equ. W. and made R. executor. The will was neither dated, ſubſcribed, 
eg. 162. or atteſted, but was all of the teſtator's own hand- writing. R. 
ee proved the will, and aſſented to the deviſe. It was inſiſted that the 
ment of will was good at law to paſs the term of 500 years, it being a 
1.3. Ch. B. ſubſiſting term, and not merged in the inheritance by reaſon of the 
n intermediate term, which operated as a grant of the reverſion, and 
21 3 3] not as of a future intereſt, and that the grant being for 1000 years 
to commence from the making, did paſs the reverſion for 1000 
years, quod fuit conceſſum per cur. But the Maſter of the Rolls 
decreed, that as this was a term which would have attended the in- 
heritance, and in equity have gone to the heir and not to the ex- 
ecutor, and in that reſpect to * conſidered as part of the inheri- 
tarice, and fo this term did not paſs by ſuch will. 2 Wm's Rep. 


2.36. Irin. 1724. Whitchurch v. Whitchurch, 


(O.) What 


eU 


1 


(O.) What Act will [would] revoke it, 
before the Statute of 29 Car. 2. cap. 3.] 


[ 1. IF a man deviſes lands by the ſtatute of 32 H. 8. by ꝛvriting, Ibid. citey 


and after revokes it by parol in preſence of certain perſons 5. P. held 
71 1 7 f accordingly 
requiring their tiſtimany of his preſent revocation; and ſays further, the fame 


that he will alter it when he comes to D. and before he comes there he term in 
fs murdered, this will is revoked though it was not in writing, the caſe of 


D. 13. L. 310. [b. pl.] 81. reſolved. [Kite's caſe.]] — 


If a man makes his will in writing, and ſays then that he will add to it, or alter it, it is 
not his will, becauſe not Wnpleat nor publiſhed for his will. But if a man makes his will, and 
publiſheth it, and after it comes i his mind to add to it or alter it, and ſays he will ſo do, but 
dieth before any addition or alteration of it, the firſt will ſhall ſtand. Reſolved by the two Ch. 
Juſtices and Ch. Barons in the court of wards. Mo. 874 pl. 1222. Rider's caſe, 


| [ 2, If a man deviſes lands to another, and after mates a feaffment Mo. 789. 
# the uſe of his will, this is a revocation of the will, Huſſy's 1 
Caſe agreed. Cited per Will. Hill. 4 Jac. B. R. in Frecheville's the devifor 


Was a 
_— baſtard, and 
after making the will, he made a feoffment of the manor to the uſe of ſuch perſons, and for ſuch 
eſtates as he had declared by his will, bearing date, &c. Adjudged that the ſcoffment was a coun- 
termand of the will, and yet the countermanded will was ſufficient to declare tlie uſe of the feoff- 
ment, and fo no eſcheat to the crown. 


[ 3. If a man covenants by indenture to levy a fine, and that this Jo 2. pl. 2. 
ſhall be to the uſe of ſuch perſons as he fhall nominate by his will, rpms." 
and after he makes a will by which he deviſes the lands to certain S. C. 
perſons, and after he levies a fine in performance of the faid cove- 
nant, this is a revocation of the will, though it is levied in per- 
formance of a covenant which was made before the will, for the 
land cannot paſs by relation to the time of the covenant made, 
but only to the time of the fine levied. Trin. 16 Jac. in curia 
Wardorum, between Lutwitch and Mitton, agreed per curiam and 
counſel, ] 

4. [ It a man deviſes lands to one and afterwards deviſes it to the S. C. and F. 
poor of ſuch a pariſh, which is void, becauſe they have not capacity Sed 19 


5 . |; : Mod. 
to take, yet this is a revocation. 29 Eliz. French's caſe ad- — 3 
Judged, cited Paſch. 41 Eliz. B. R. Montague's caſe, ] 11 Ann. in 
88 I Canc. in 
caſe of Radcliffe v. Roper. 


['5. So, if he deviſes it to a corporation, becauſe the deviſe to them [ 134 ] 

* within the ſtatute, yet this is a revocation. Paſch 41 Eliz. | 
6. One made his will and deviſed all his lands to A. H. and her 
heirs, and afterwards being ſick and lying on his death-bed (becauſe 
A. H. did not come and wvijit him) he affirmed that A. H. ſhould not 
have any part of his lands or goods. Reſolved, that this was not 
any revocation of the will, being but by way of diſcourſe, and not 
mentioning his will; but tte revocation ought to have been by 
| ö | expres 


n | 5 , a 
rien "* —_— — = p M9 
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134 Deviſe, 
expreſs words, that ſhe ſhould not have the lands given to her by the 
will, which might ſhew his intent to make an expreſs revocation, 
otherwiſe it is not good. Cro. J. 115. pl. 2. Paſch. 4 Jac. in 
B. R. Simſon v. Kirton. 

7. If one makes his will in writing of lands, and afterwards upon 
communication ſays, that he has made his wil! but that ſhall not tand, 
or I will alter my will, Sc. theſe words are no revocation of his 
will, for they are only words in futuro, and a declaration what he 
intends to do. But if he ſays, I do revoke it, and bear witneſs 
thereof, it is a declaration of his purpoſe, in præſenti, and it is then 
a revocation; and as a will ought to be by his own directions, and 
not by queſtions, ſo ought it to be of the revocation of it. Cro. J. 
497- pl. 3. Mich. 16 Jac. B. R. Cranvel. v. Sanders. 

One made his will and afterwards ſaid, I utterly renunce and 
deteſt that will, and will mate a new one, are Mod words of revoca- 
tion. But if they were, that wall ſhall not land, I will make a new 
one, they are not ; for the firſt words ſhew a preſent purpoſe of 
revocation. Het. 97. Paſch. 4 Car. C. B. Allen v. Weſtly. 

hour 4 9. A wil in writing may be revoked by parol, and revived again 
8. p. by 5+ by parol; per Roll Ch. J. Sty. 343. Mich. 1652. Anon. 

Roll Ch. J. cn evidence in a trial at bar between Bridges and Ld, Chandois.——S. P. reſolved 
_—_ _ Pl. 6. Mich. 35 and 36 Eliz. B. R. Burton v. Gowell; and cites Dyer 14 Eliz. Har- 

10. A man deviſed legacies to his two brothers, and afterwards in 
his ſickneſs was aſked to leave legacies to his ſaid brothers, he replied, 
he would leave them nothing, but deviſed a ſmall legacy to his god- 
ſon, and died. This diſcourſe was ſet detun in a codicil, which, to- 
gether with the will, was proved in common form; this codicil was 
not a revocation of the legacies given to the brothers, becaule the 
teſtator took no notice of the will which he had made in the time 
of his health, and non conſtat what he intended by theſe words 
which were ſet down in the codicil. 3 Mod. 206. Paſch. 4 Jac. 
2. B. R. Arg. cites Cro. C. 51. [pl. 13. Mich. 2 Car. in Canc.} 

Eyre's caſe. 


—— (P) What AF ſhall be ſaid a Revocation. 
ol. 615, | 


[A Thing not performed] Pl. 1, 2, 3. [Act done 
but otherwiſe void.] Pl. 4, 5, 6, 7. 


*[135] $1.9 | | + 
5. P. ad that [I. II a man ſaith that he will at a future time revoke a will which 
ag hate he hath made, this is not any revocation before other act 
when he d Mich. 28 | 
comes one. ch. 38, 39 El. B. R. per curiam. ] 

home, and he dies before he comes to his houſe, this is not a revocation, but only an intent which 
never was executed. 2 Sid. 75. Paſch, 1658. B. R. per Cur. in caſe of Marret v. Sly. — . S. 
deviſed land by * will made at P. and after lying fick at S. declared that his will made at P. ſhall 
not ſtand. Refolved that verba in futuro ſhall be taken futurely when they refer to a future act; 
otherwiſe: when they refer to a preſent reſolution ; but per Popham, if he had faid, “ I will re- 
% voke my will made at P.“ this is no preſent revocation ; for it referred to a future act; but 
when be ſays, „It ſhall not ſtand,” this takes effect preſently ; aud adjudged a pretent revoca- 
| | tion. 


Deviſe. 


tion. Cro. E. 306. pl.6. Mich. 35 and 36 Eliz. B. R. Burton v. Gowell. 
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Cro. J. 597. pb 


3. Mich. 16 Jac. B. R. Cranvel v. Saunders it was reſolved per cur. upon evidence that the words, 
« I have made my will, but that ſhall not ſtand ;* or “ I will alter my will,” &c. are not any 
revocation; for they are words in futuro, and a declaration of what he intends to do. 


[2. So if he ſays he will make a feoffinent thereof to another, this is 
not any revocation before it is done. Mich. 38, 39 El. B. R. 
per Popham.]J 5 f 

[ 3. If a man ſeiſed in fee of a reverſiin of land, deviſes it by will 
in writing to J. S. his brother, and after covenants with B. upon a 
marriage with the = of B. to make a 1 in fee of the ſaid 
lands, and 4 other 
himſelf for life, the remainder to the ſaid ſiſter of B. for life for her 
jointure; ſuch covenant without more is not any revocation of the 
will; for perhaps his intent will alter before the performance there- 
of. Mich. 38, 39 El. B. R. between Montague and Jefiry, agreed 

r Curiam. ] D 

[ 4. But if after the ſaid covenant made he makes a deed of fe- 
offment accordingly, with a letter of attorney to J. M. to mate 
livery, and the attorney makes livery in the other land in the 
name of the whole, the leſſee for life of the land deviſed being 
then in poſſelſion thereof, who never attorned to this feoffment, by 
which the /ivery as to the land deviſcd is merely vaid, yet this is a 
revocation of the will, for here the intent of the deviſor is fully 
expreſſed to have it revoked, inaſmuch as he hath appointed another 
to execute it for him. Dubitatur, Mich. 38, 39 El. B.R. 
between Mountague and Jeffrys, Paſch. 41 El. B. R. the fame 


caſe, ] | 


nd; alſo, which feoffment ſhall be te the uſe of 


Poph. 108. 
pl. 3. S. C. 
ſtated as 
found on a 
ſpecial vers 
dict, but 
nothing 
MOTT, cos 
Mo. 429. 
pl. 599. S. 
C. but not 


exactly S. P. . 7 


Mo. 429. 
pl. 599. S. 
C the court 
inclined 
that this 
Was 4 coun- 
termand for 
all. —Poph. 
108. S. C. 
but only 

a ſtate of 
it, and no- 
thing ſaid 
by court or 
counſel. 


show. Rep. 644. 8 C. fas it ſeems] cited Arg. by ſerjeant Maynard. Mich. 4 Jac. that the 


feoffment is void but the revocation is good, 
be a void act, yet it will revoke a will. 
[5. If a man ſciſed of a reverſion expettant upon an eftate for life 
deviſes it to . and - 4 by his deed grants the reverſion in fee 
to J. D. Though the ee never attorns, yet this is a revocation, 
inaſmuch as he hath fully ſhewed his intent that the other ſhould 
have it, and put it in the power of the leſſee. Mich. 38, 39 El. 
B. R. per Popham and Gaudy. } | 
6. §o if a man 1 lands to J. S. and after bargains and ſells 
to J. D. and acknowledges it before a doctor to be inrolled according 
to the ſtatute, though it be not inrelled within the fix months, yet 
they ſhall be a revocation of the will for the cauſe aforeſaid. Mich. 
38, 39 El. B. R. per Popham and Gaudy agreed. | 
[7. If a man deviſes lands to another by his will in writing, and 
after he deviſes it to another by parol, though this be void as a will, 
et it is a revocation of the firſt will. Mich. 38, 39 El. B. R. per 
opham. | 
. W. deviſed lands in N. to W. of L. Goldſmith, and to his 
heirs in fee. And afterwards he made a deed of feoffment thereof to 
divers perſons, unto the uſe of himſelf for life, without impeachment 7 
waſte, the remainder unto the deviſee in fee. But before te ſealed the 
deed of feoffment, he ashed one if it would be any prejudice to his will 
who anſwered no. And the deviſor asked again, if it would be any 


prejudice ? 


Wentw. Otf. of Executors 22, S. P. 


S. C. cited 2 Salk. 592. in pl. 1. that though it 


2 Salk. 
592. in pl. 
1. Arg. 
cites S. C. 


2. Salk. 
592. in pl. 
1. Arg. 
cites S. C. 


Ow. 76. 

28 Eliz. C. 
B. Gibſon 
v. Muteſs. 
S. P. and 
the teſtatar 
when he 
ſealed the 


2 2 Wo 
n n , 
8 e n 
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feoffment prejudice? becauſe he conceived, that he ſhould not live until 
asked «« If P ) . o — 
livery was made, and it was anſtuered no. Then he ſaid, that he 


6 this feoff- R N 1 
« ment will would ſeal it, for his intent * was, that his will ſhould ſtand; and after- 


8 not hurt wards livery was executed upon part of the land, and the deviſor 
dis wal, died. Rhodes and Periam J. held, that the feoffment is no counter- 


and it it 7. 
« will not, mand of the will, becauſe it was 19 one and the ſame pern; but 


| «Twill perhaps it had been otherwiſe, if it had been to the uſe of a ſtranger 
eite“ although it were not executed. Anderſon Ch. J. and others held, 


The court cls. « | g ; 
| * agreed that that the will is revoked in -that part where the livery is executed. 
| if he bad And he ſaid it would have been a queſtion, if he had ſaid 
0 . 0 X Sy 

— 7t nothing. Godb. 132. pl. 152. Mich. 2g Eliz. C. B. Winkfield's 
x « will, then it is a revocation ; but here his intent appears that the will ſhall ſtand, and other 
| lands being contained in the feoffment than were deviſed, and a letter of attorney therein to 
1 make livery in any of the ſaid lands, and the attorney male livery gf the other lands, and ſo the 

feoffment perfect in part, yet as concerning the land in queſtion, t Will is good. Gouldib. 
32. pl. 7. Gybſon v. Platleſſe. S. C. held accordingly. 


Bullock. Parker. 


S. P. and 5 
Vaugh. 259. Gardiner v. Sheldon. S. P. Revocations ariſing from ie will 


never be admitted but where the inconſiſtency is pu and unavoidable; therefore if in the 
; beginring of a will land is devijed to J. S. and after in the fume wil the ſame land is deviſed to J. &. 
the law will make them jointenants, rather than the latter part ſhuuld be eſteemed as a re- 
[ vecxtian of the former. Arg. 10 Mod. 521, 522. Mich. 10 Geo. 1. in Canc. 


10. If a man deviſes lands and afterwards mortgages the ſame for 
| years, and then levies a fine ſur conuſance de droit come ceo, &c. an 
: not a hne ſur conceſſit; this will be a revocation; but if there had 

been a a aa conceſſit, it had revoked only pro tanto; per Ld, 
1 Chancellor Cowper, Paſch. 6 Ann. Canc, | 


(Q) Countermand. ; 


( 1.1 F a man deviſes lands to J. S. and after makes a ferment in 
1 fee thereof to a ſtranger, to the uſe of himſelf in fee, though 
| he hath his old eſtate, yet it ſeems this is a revocation, for his in- 
| | tent was to have it by the new limitation, and by the feoffment he 
| | paſled the eſtate, and the ſtatute reveſted it in him, which is as a 
_ * Contra, Mich. 38, 39 Eliz. B. R. per Pop- 
am. 
gan 12. So if a man deviſes lands to J. S. in fer, and after makes a 
Fol. 616. feoffment thereof to another, to the uſe of himſelf for life, the remainder 
Ly to his wife for life, the remainder to his own right heirs in fee, 
Cro. C. 24. though here he hath his old reverſion, yet it ſeems that it was his 
_ _ intent to have it paſs by the livery, and to be in by the ſtatute 
Car. C. B. and limitation, and fo as a new purchaſe, and therefore it ſeems 
Arg. S. P. that this ſhall be a revocation of the fee, as well as for the life of 
cited to g 1 ds 


Deviſe. 
the feme. Contra M. 38, 29 El. B. R. between Montague and 


effrys, per curiam agreed. 
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have been 
adjudged 
that becauſe 


he departed with all the eſtate it ſnall be a revocation, and ſhall not be good without a new 
publication, and thereupon the court in the principal caſe there would hear no farther ar- 


gument as to that point. 


3. If a man having feoſfecs to his uſe before the ſtatute 7 27 H. 


8. had deviſed the lands to another, and after the feoffees had made a 

2offment of the land to the uſr of the deviſor, and after the flatute 
* the deviſor had died the land ſhould have paſſed by the deviſe, for 
after the feoftment the deviſor had the ſam? uſe as he had befare. 
D. 6 E. 6. 73. 10. M. 38, 39 El. B. R. agreed.] 

4. One deviſed lands to his ſiſter in fee, and afterwards made a 
leaſe to her for fix years to hegin after his deceaſe, and delivered it to a 
Rtranger, to the uſe of his ſiſter, which ſtranger did not deliver to her 
in the life of the teſtator, but afterwards, which ſhe refuſed, and 
claimed the inberitand reſolved, becauſe the deviſe and the leaſe 
made to one and the fame perſon cannot ſtand together in one and 
the ſame perſon, that it was a countermand of the deviſe ; but it was 
agreed by all the juſtices, that if the leaſe had been made to any 
other than the deviſee, it ſhould not have been a revocation of the 
will as to the inheritance, but only during the term. Cro. C. 23, 
in pl. 16. cited per Cur. as 2 Jac. C. B. Coke v. Bullock. 

p!. 84 Mich. 1682, 


5. A feoffment by deviſor after the making his will to A. and B. 
in truf?, to the uſe of the deviſor and others, till the deviſor limit 
and order new uſes thereof, which he never did, and died, is no re- 


vocation in equity, Chan, Rep. 42. 5 Car. 1. Barker v. 
Zouch. 5 


(R) What A# of the Deviſor {is a Countermand of 


the Will. 


Dr. I F the deviſor aliens the land, and repurchaſes, yet the will is 


revoked. 44 E. 3. 33. 44 Aſſ. D. 3, 4 P. M. 143. 55. 
Contra, 2 R. 3. 3. b. 


[ 2. If before 27 H. 8. caſtuy que uſe had deviſed the uſe and y- 
ter came 20 8. which transferred the uſe to the — — this 


D. 73. pl. 
9. and 11. in 
the exche- 
quer. The 
king Vs 
Skrimp- 
ſhire. 


*[137] 
Cro. J. 49. 
pl. 20. S. C. 
adjudged. 
Mich. 2 
Jac. C. B. 
— 8. . 
cited per 
Crook. Litt. 


—8. C 


cited by Ld. 


Chancellor. 
Vern. 97. i 


2 Vern. 496. S. C. cited by Ld. Keeper. Paſch. 1705. 


was a revocation, becauſe the uſe was gone by it, and every man is 


party to the ſtatute, and by conſequence the deviſor, and therefore 
it is a revocation. D. 3. 4 Ma. 148. 54, 55. ] 

3. E. G. a feme ſole, deviſed her lands to a man and his heirs, 
whom ſhe afterwards married, and then fhe died without 1/ſue. Ad- 
judged that her marriage was a revocation of her will, tor it being 


Gouldſb. 
109. pl- 16. 
Anon. but 
S. C. ad- 


her own voluntary act, it amounts in law to a countermand of her judged no 


will. Swinb. 270. cites 4 Rep. 60. b. 61. a. Mich. 30 & 31 
Eliz. C. B. Force v. Hembling. 


Will be- 
cavſe ſhe 


was diſ- 


abled at the time of her death, and it is at the time of the death of the teſtator that wills take 


affect. 


Mall take nothing by it. 


And. 18 1. pl. 217. Anon. S. C. adjudged that the will is void, and the huſband 
4. If 


ooo ae ay; ot Pex 
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Cro. J. 691. 
pl. 3. Arg. 
«res S. C. 
ro. C. 
24+ in pl. 
16. cites 
S. Comm 
Salk. 502. in 
ÞL 1. cites 

= — 
Mod. 204. 
Arx. Cites 
3. C. 
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4. If a leafe for 20 years be bequeathed to J. S. and after the 
teftutor makes a leaſe fer 15 years, this is no revocation, but if the 
teſtator aſter his will made takes a new leaſe for a longer term ſo as 
the former leaſe is ſurrendered in fact or in latw, this is a revocation, 
or at leaſt an adnullation, for this is another leaſe, and not that 
which he had at the making of the will. Wentw. Off. of Execu- 


tors, 22, 23. 


(R. 2) Will. 
Revocation by ſome other Will. 


I. ] F a feme ſol: makes a will the iſt of May and gives land, and 

after May 10 marries and the baron dis: May 20, and May 30 
the ſeme dies. This is a void will, though ſhe was then diſ-covert, 
and fo the marriage is a revocation. Pl, C. 344. by Lovelace Ser- 
Jeant, Trin. 10 Eliz. in caſe of Brett v. Rigden. 

2. A man devi lands to his younger fm and his heirs, and 
afterwards he tec a wife, and by another will in writing he de- 
wviſed the lands to His _ Ir life, paying yearly to his ſan and his 
heirs ſuch a rent. Anderſon and Glanvill held it to be no revoca- 
tion, but that in this caſe beth wills may ſtand together unleſs the 
latter be contrary to the firſt will, or that there be an expreſs re- 
vocation, and here his intention appears to be only to provide for his 
wife whom he afterwards eſpouſed, and not to alter it as to his ſon, 
and the appointing the rent to him ſhews that the reverſion ſhould 
be to him. The matter was afterwards ended by arbitrement. 
Cro E. 721. pl. 51. Mich. 41 & 42 Eliz. C. B. Coward v. 
Marſhall. : | 

3. If a man ſeiſed of land in fee, thereof enfeeffs a ſtranger unto 
the intent to perform his will, and afterwards the feoffor makes his 
wall, and devijes the ſame land unto a ranger in fee. In this will 
the feeffor may alter his will by a later will, becauſe that in this 
caſe the deviſee ſhall not have the land but by force of the will, 
and that cannot take effect but after the death of the deviſor. The 


fame law is of land, tenement, rent, common, &c. deviſable by 


_— uſed in ſome places, &c. and alſo the ſame law is of other 
- = real and perſonal deviſed, mutatis mutandis, &c. Perk, 
481. 

4. If a man of ſound memory makes two wills, that is to ſay, one 
in the 6th year of the king, and another in the 8th year of the ſame 
ting, and after the te/tator being ſick in his death-bed, and dumb, and 
g man in the preſence of his neighbours, delivers both the t:/taments 
unto the teftator, and he takes them both in his hand, and one of 
the neighbours defires him to deliver back unto them the teſtament 
which he wills ſhould ſtand and be his laſt will, and he delivers back 
unto them the teſtament with the former date, and keeps the other 
teſtament by him; now the teſtament that is delivered back ſhall 
Rand, notwithſtanding it has the former date, and was written 


before the other teſtament, &c. Perk. S. 479. 
| 5. An 


Devile, 

5. An eſtate in land [was] deviſed by will in writing, afterwards 

—_— made a verbal will to revoke it. This is not revocation. 
Toth. 286. cites Moggeridge v. Wither, 13 Car. 

6. The teſtator deviſed his lands te V. D. in tail, and afterwards 
by a ſubſequent will he deviſed the ſame lands to Eliz. his eldeſt 
daughter for life, remainder to her firſt, ſecond, and third ſons in tail 
male, and gave a rent charge of loool. per annum to the ſaid IV, D. 
for life, both which wills were duly publiſhed ; but the te/tator, a 
little before he died, declared, that his firſt will ſhould fland and be his 
will, The court charged the jury to inquire if the publication of 
the firſt will in ſuch manner after the publication of his laſt will, 
was not a revocation of the laſt will, who found that. it was. 

2 Sid. 2, 3. Mich. 1657. B. R. Colt v. Dutton. 

7. A. by will in writing deviſed lands, and a year after he made 
anather will in writing but deviſed no lands by the laſt will. The 
court delivered their Minions in this cale, viz. That they were [ 139 ] 
not ſatisfied the ſecond will did revoke the former, becaule it is 
not found that any lands were deviſed by this ſecond will, ſo that 
it may be, or it may not be, conſiſtent with the former; and 
where the matter ſtands inaifferenter, the court will not ſuppoſe a re- 
wvecation of a former will ſolemnly made. But Hale Ch. Baron 
held, that a ſecond ſubſtantive independent will, though it do not by 
expreſs words import a revocation of a former will, nor paſſes any 
land, will yet amount in conſtruction of law to a revocation ; but 
here it being in doubt whether this were ſo or not, he held there 
was not ſufficient matter found for the court to conſtrue it to be 
4 revocation; for it may be, for aught appears to the contrary, 
that the ſecond will in this caſe was a conhrmation of the former. 

Hardr. 376. in pl. 3. Mich. 16 Car. 2. Seymour & Ux, v. North- 
wortly. 

8. 29 Car. 2. cap. 3. /. 22. No will in writing concerning any 
goods or perſonal eftate jhall be repealed, nor ſhall any clauſe or bequeſt 
therein be altered by any words, or wall by word of mouth only, ex- 
cept the ſame be in the life of the teſtator committed to writing, 
and read to the teſtator, and allowed by him, and proved to be ja 
done by three witneſſes. 

9. A. deviſed 400 l. to be laid out in finiſhing a houſe, and after- 2 Chan. 
wards lays out as much himſelf, but the houſe was not finiſhed. conn ol 
The 4001. ſhall not be allowed though it was inſiſted that after A. oaks. 
had laid out more than the 4001. he declared a little before his as to the 
death, that whether he lived or died that work ſhould be finiſhed. 3 's 
Vern. 95. pl. 83. Mich. 1682. Huſbands v. Huſbands. tend 


ſo much 
himſelf, but ſays it was unfiniſhed when he died; and that the will was good as to perſonal eſtate, 


but not as to the laud. 


138 


10. A will was duly made and ſigned by the teſtator, and a re- Freem. 
vocation was wrote on the ſame paper but not ſigned by teſtator, it is Ne. 547+ 


not ſufficient within the ſtatute of frauds, 3 Lev. 86, Hill. 34 n 
Car. 2. C. B. Hilton v. King. —Vern. 


: : 742. cites 
S. C. as adjudged that it ſhould not amount to a revocation. 


11. Two 
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Parliament 


Caſes 147. 
Hungerford 
v. Batler. 
3. C. and P. 
— Mod. 
208. 3. C. 


Arg. Show. 

S. agreed 
by the other 
fide, 


This. favs 
the judg- 
ment vas 
afterwards 
aſhrmcy in 
the houſe 
of lords. 
—3 Mod. 
202. 209. 
C. 2d- 


finely cited, and that they told you two lawyers were o 
was none; they might have been pleaſed to have given due honour 
to them, and the ſerjeant ſays, it was the Ch. J. Anderſon and 
Glanvill a very learned judge. And why was it no revocation ? 


Deviſe, 
11. Two wits withaut date ſo that you cannot tell which is the 
firſt and which is the laſt, they ſhall be both void, becauſe by 


making the latter the firſt is gone, and you cannot tell which is the 
latter, yet one of them mutt be the latter. Arg. Show. 550. 


Mich. Jac. 2. in caſe of Hitchins v. Baſſet. 


12. A man deviſes to his ſon his lands to him and his heirs; 


Afterwards he makes another will, and thereby he did deviſe the 
fame lands to his wife for life, paying the ſon; &c. and the queſtion 


was, whether this laſt will was a revocation of the former? 


Serjeant Maynard Arg. takes notice that this caſe was = he ſays) 
opinion it 


Becauſe they both ſtand together. This caſe Anderſon reports as 


his own opinion, as a judgment upon fie bench by him and 


Glanvill, and it ſeems there was no other judge upon the bench, 
Show. 541. Mich. 4 Jac. 2. in caſe of Hitchins v. Baſſet. 

13. A. deviſed lands to J. S. and after deviſed them, 1ſt. To 4 
monk, 2dly, To a crporatien. 3dly, To a pariſh where all are 
incapable t take; theſe are void toills, and yet they are a revocation; 
Arg. Show. 544. Mich. 4 Jac. 2. in caſe of Hitchins v. Baſſet. 

14. A ſubſequent will lanas which does not appear though 
ound by verdict, that ſuch a will was made, but that what the 
contents of ſuch will were, they dia nit Kumi, is not a revocation of 
a former will; for * ſuch aiter will may concern other lands, or no 
lands at all, or may be a confirmation of the former; adjudged, 
2 Salk. 592. pl. 1. Trin. 5 W. & M. in B. R. Hitchins v. 


aſſet. 


judged, and judgment affirmed accordingly. Comb. 30. Noſworthy v. Baſſet. S. C. 
adjudged and afhrmed accordingly.——Show. 237. to 356. S. C. argued, but no judgment. 


Show. Parl. Caſes 146. Hungerford executor and deviſce of Baſſet v. Noſworthy. 3. C. on 


a writ of error brought in the houſe of lord:, and judgment affirmed there. 


*[140] 


MS. Rep. 
Nov. 25, 
1724. Hide 
v. Mſ ou. 


15. Revocation muſt be by a writing operating as a will, or by 
a writing by which the teſtator declares his intention ts revoke the 
firſt will. 3 Salk. 396. pl. 3. Anon. 

16. Deviſe of lands in S. fe his fon A. fir 99 years, determinable 
pon three lives, and by his will charges the ſaid lands with an an- 
nuity of 40 l. per ann. to his davughter M. and afterwards deviſes the 


fame lands for qq years, determinable upon three other lives, reſerving 


50 J. a year rent, this is, during the continuance of the leaſe, a re- 
vocatron, but it is no revacation as to the gol. per ann: antuityy 
there being rent enough reſerved to fatisfy that MS, Tab. Feb. 
14th. 1706. Parker v. Lond. 

17. Samuel Maſon of Weſtminiter Efq. 23 June 1729, made 
his will, and two duplicates of it were executed 1 three wit-_ 
neſſes, and Mr. Limbrey, and Dr. Calamy (deceaſed) were made 
executors, and one of the duplicates was delivered to Mr. Limbrey, 
one of the executors, Samuel Maſon died 2 Oct. 1730, and about 
three weeks before bis death made ſeverai alterations and —— 

wil 


N 
1 
7 
; 


former legacies, and inſerted or interlined new legacies An 


toith bis own hand in the duplicate remaining in his own cuſltgyy 
making a new deviſe of his real _ and a new reſiduary legatery 
and a new executor, entirely flriking out the names of the firſt de- 
viſees, reſiduary legatee and executors, and altered ſeveral 6 the 

Oon 


after wrote another will with his own hand, agrecable in great 


| meaſure, but not altogether, to the will or duplicate ſo altered, 


with the concluſion in theſe words, „IA witneſs wheresf I the 


ſaid teftator have to each ſheet ſet my hand, and to the top where the 


Sheets are fixed together, my hand and feal, and to the laſt thereef my 

hand and ſeal, and to a duplicate of the ſame tenor and date this 

2 *4 1730.” But there was no ſigning or fixing together. 
tor ſoon after began to write another will, word for word 

= = laſt, ſo far as it goes, but went no farther than deviſing 

s lands, | 

Teſtator lived fix Yay; after, and was in good health, and might 
have finiſhed and executed both or either of the latter wills if he 
had thought fit. Teſtator never ſent to or called upon Mr. 
Limbrey for the duplicate of the firſt will in his hands, though 
Mr. Limbrey lived here in town. After death of teſtator all the 
teſtamentary papers or ſchedules were found lying all in looſe and 
ſeparate papers, upon a table in his cloſet, not figned or executed, 
and the duplicate of the fir/t will was found on the ſame table, al- 
tered and obliterated (ut ſupra) with his name and ſeal theret:, 
whole and uncancelled, 

Upon conteſt in the prerogative court ſentence was given for 
the duplicate of the firſt will in Mr. Limbrey's hands, and upon 
appeal to the delegates the ſentence was confirmed by lord Ray- 
mond, Ch. J. of B. R. and Mr. Juſtice Probyn, Dr. Tindall and 
Dr. Brampſton, (who were all the delegates preſent) after four 
days ſolemn hearing. | 

And upon the petition of Hide (the executor named in the new 
mentioned will) a commiſſion of review was granted; the petition 
was heard before Lord Chancellor King 16th or 17th of March, 
I 7 32, and now after farther hearing, &&<. before the commiſſioners 
of review, the former ſentence of the prerogative court was again 
affirmed by opinion of all the delegates except Dr. Pinfold, viz. 
of the judges, the Ch. Baron Reynolds, Juſtice Page ant! Baron 
Comyns, and the two doctors of the civil law, chiefly on the reaſon 
{ut audivi) that the teſtator did not intend an inteſtacy, and by the 
alterations and obliterations in his own duplicate of his firſt will, 
he —_ only to deſign a new will, which as he never perfected, 
the firſt ought to ſtand, and teſtator not calling for, &c. the du» 
plicate of his firſt will in Mr. Limbrey's hands, ſtrengthens the 
preſumption of his intent, not abſolutely to deſtroy his firſt will 
till he had perfected another, which he never did. 
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(R. 3) Revocation by ſome other Will. 


Though not good in all Reſpects. 


Sath. 70. I, A Dy will duly executed deviſed lands to B. and after by 
et nada “ anotner ſubſequent will revoking all former wills ſulſcrio- 
court held ed by the te/tator in the Preje ace of three witneſſes, but nat atteſted by 
clearly Wat them in A's Preſence, Or waere A. could pothbly ſee them; adjudgeu, 
ee that the ſecond will muſt be a good will in all circumſtances, to 
revocation, Tevoke a former will. 3 Mod. 258. Mich. 1 W. & M. B. R. 
becauſe that Eggleſton v. Speke alias Petit. 

would be - 

contrary to the intent of A. For A. plainly defigned it as a will, ang not a revocation, becauſe 
it bears the title of her will, Show. 89. S. C. adiudged. d there it appears that the 
lands were by both wills deviſed to B. ſo that the /:# ww {/ tvas confiſtent with the hi, and did no 
ways contradidt A's former intention of giving the land to the defendant. S. C. cited Arg. 
Wrm:'s Rep. 244. in the caſe of Onyons v. Tyrer, and argued that the revoking intended by the 
Claufe in the ſtatute (S. 6) was ſuch as thould be purely with an intention to revoke or deſtroy a 
former will. And thereupon Ld. Chancellor ſaid, that he allowed the cafe of Eccleſton v. Speke, 
in regard there the /rrond will devil d the lands to the {ame per, an as the firſt did, and that therefore it 
may truly be ſaid that the ſecond will did u intend ts revote the former, but rather to confirm it; 
but that had the later will been otherwiſe, and there had been no deviſe of the land, or had ex- 
rended only to perſonal eſtate, then tlie general clauſe of revoking all former wills might have 
been a good revocation ; and if the later will had given the lands to a third perſon, it ſhould not 
jet in the heir, the intention thereof being to give the ſecond deviſee what it took from the firſt, 
without regard to the heir, and it the ſecond took nothing, the firſt could Joſe nothing. Hill. 
1715. Ibid. 344, 345 .—— Though in a {at will there is an expreſs clauſe of revoking all for- 
mer walls, yet that later will beg 454d by the witneſſes not atteſting it in the teſtator s preſence, 
that Would vf amount 79 2 revocation, it being intended te operate as a will, and not otherwiſe as 
an inſtrument of revocation ; per Cowper C. 2 Vera. 742. Hill. 71716. in cafe of Onions v. Tyrer, 
ſays it was fo adjudged incafe of Eccleſtom v. Spekc. 3 Mod. 253. Show. 89. and in cafe of Hilton 
v. King. 3 Lev. 86. S. P. by Lutwich J. accordingly; but Mountague Ch. J. and Street |]. 
e contra, 3 Mod. 218. Trin. 4 Jac. 2. C. B. Holl v. Clerk. 


And ſays 2. A ſubſequent deviſe to a perſon incapable of taking, is a revo- 
that this cation of a precedent deviſe to a perſon capable. 10 Mod. 233. 
, Paſch. 13 Ann. in Dom. Proc. in caſe of Roper v. Radcliffe. 


proved by 
the countei on both fides as good law, Ibid. eviſs of lands to A. and afterwards deviſor de- 


vifes rhe fame lands to B. who was a papift, both deviſes are void; for though the laſt is void as a 
Will, yet it is good as a revocation. MS, Tab. July 11, 1713. Roper v. Conſtable. 


[ 142 ] R. 4) Revocation by Obliterating, Tearing, &c. 


20 Car. 2. cap. 3. /. 0. Iv ® deviſe in writing of lands, tenements 
| or Verellituments, or any clauſe thereof 
foall be revikable, stherwije than by ſome ther will or codicil in writ- 
ing, or ther toritiug declaring the ſame, cr by burning, tearing, er 
ebliterating the jane by the trſtator, or in his preſence, and by his di- 
reti ian and conſe nt, but ſhall continue in farce until, &c. or unleſs al- 
tre by ſome «ther will or codicil in writing, or by fome her writing 
of the drvijr, fizned inthe preſence of three or more creaible witneſſes, 
#eclarins the us, | 
; 2. A. 


Deviſe. 


2. A. by will in writing, conſiſting of nine ſheets ſealed, &c. 


by him, gives all his real and perſonal eſtate to B. her heirs execu- $ 


tors, &c. in truſt to pay his debts and legacies, and takes notice, 
that he ſealed every ſheet; afterwards A. directed his attorney to 
make a new will according to ſuch directions, and on the attorney's 
bringing the paper of inſtructions A. ſigned them, and thinking he 
had made a new will tears off eight of the ſcals, but being informed 
otherwiſe by the attorney, he ſaid V, was ſorry, and ſo tore off 19 
more. The latter declaration in writing was a ſufficient revocation 
of the former will, as to the perſonal eitate, but the other remained 
ood for the real, it being duly executed. 3 Ch. R. 155. Hill. 
Ann. Hyde v. Hyde. 

3. A man makes his will in writing, and ſigns, ſeals and pub- 
liſhes it in the preſence of tour witneſſes, who atteſt and ſubſcribe 
the ſame in his preſeraw; and thereby gives to H. P. his ſon, and 
to his heirs and aſſigns for ever, his lands, &c. in the pariſh of 
Wood, &c. Dec. 1715. The ſecond of January following he 
orders one O. to make an alteration in his will, and interlines theſe 
words, I give unto my wife A. P. and her aſſigns my lands in IL. 
for her life, and after her deceaſe to my ſon H. and his heirs, The 
will is read to the te/?ator, and he approves of it, with the interline- 
ation. He puts his ſeal upon the wax in the preſence of three of the 
ſame 8 but docs not write his name de novo, neither do the 
witneſſes ſubſcribe theirs de novo; Quære, whether this were a 
good deviſe to A. for her life; the doubt was chiefly upon Par. b. 
29 Car, 2. cap. 3. whether this alteration was not a revocation 
within the ſtatute ; every bequeſt is to continue in force until the 
ſame be burnt, &c. by the teſtator or his direction, in his preſence, 
or unleſs the ſame be altered by ſome other will, or other writing 
of the deviſor ſigned in the preſence of three or four witneſſes de- 
claring the ſame. If the will be fizned, it may be in any part; and 
per Parker and Eyre, the putting a ſeal is a geod jizning, for by 
Parker Ch. J. the intention of the parties ſigning it, and the wit- 
neſſes atteſting, is only that the witneiles may know it again. This 
act is fully penned, and is not to be expounded away. Per Powis 
here is no danger of fraud or perjury. Here is a new deviſe, and 
not only an alteration. Per Eyre every thing is right fave the new 
ſubſcribing by the witneſſes. The cafe of Lee v. Libb, in Show. 
68, 69, is right, no body can fay this new bequeſt was ſigned in 
the preſence of the teſtator. Per Eyre and Parker there muſt be 
more than a bare revocation. It muſt be ſigned in the preſence of 
vitnefles; the altering a will muſt bc underſtood of a revoking, 1. e. 
an alteration by revocation, the latter implies of the whole will, 
the former of any part, otherwiſe this altering will claſh with the 
former clauſe; ſo that if the teſtator revokes the whole or part, it 
ſhall be by will or writing, ſigned in the preſence of witneſſes, but 
they are not obliged to ſubſcribe. Per Eyre if H. P. had been here 
found heir at law, then A. the leſſor of the plaintiff might have 
been helped; for if this be an alteration, ſo as H. is not to have 
the lands till after A's death, ſhe will have an eſtate by _—_— 
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Equ. Abr. 
409. pl. 3. 
C. — 
S. C. cited 
Comyns's 
Rep 425. 
in ls 
Limhery v. 
Mato: 
Trin. 8Geos, 
2, Coram 
Deleg tis. 
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Device. 


14; 
ans implication of law. Paſch. 10 Ann. B. R. Townſhend v. 
Pearce, | | 
u Prec. 4. A. on making a ſecond will of land, which proves void for 
ti _ want of due attettation cancels & ferner duly made of the ſame lands 
ee Nog, and much to the ſame effect thinking the laſt will perfett. The. 
20. Arg. ſuppoſition of the laſt will being good and the cancelling it not 


PerCouw per 


C. us > 
Rep. 345. 

26. — 
Gild. Equ. 
Ney. 120. 


being with deſign to revoke the deviles as to the real eſtate, but 
tending to do the fame thing by his ſecond will brings this under 
Lie head of accident, and equity will tet up the firſt will again, and 
per Cowper decreed accordingly. 2 Vern. 741. Hill. 1716. 
Onions v. T irer, | 


Anvo'is v. Freens, S. C. that it bs no revocation, —— Lau. Abr. 497. (EY pl. 1. S. C. that it ought 
to be ſet up ayan in equity. 


S. Rs cite.) 


5. The teſtator a little before his death ſent for his will out of his 


oy Cowper ſernre in the preſence ꝙ ſeveral perſons, car lled it and ſaid, I can- 


C. 2 Vern. 
742. 23 10 
tetol ved 
m—Chn. 
Prec. 46 t. 
S. P. Held 
clearly, the 
original 
and dupl— 


that he had not by him. 


cel my will, and deſired them d boar witneſs of it; and the next day 
tclt His phyſician, he was hot in his boy, but eaſy at his heart, and 
this was hooked upon as a ſufficient cancelling the other duplicate 
Comyns's Rep. 453. Trin. 8 Geo. 2. 
and cites it as ſo held in Sir Edward Seymour's caſe, who died 
18 Feb. 1508. 


eate be nig but one will, and therefore muſt ſtand or fall together, 


(R. 5) Revocation by Act of God. 


Ifaman J. FF one makes his will and afterwards becomes lunatick, whether 
3 this lanacy is a revocation of a vill made while compos men- 
makes hs tis? Charlton J. doubted, but the reporter ſays, without doubt 
_ __ lunacy is not a revocation, Vern. 106. Mich. 1682, in caſe of 


comes non 


Sackvill v. Aylworth. 


ſine memori#, he cannot countet mand his will, and yet the &ſability or imperſection of non 
ſfanz mem m is not any countermind of it. 4 Rep. 61. a Mich. zo and 31 Eliz. C. B. Arg. 
in cate of Forte . Bembling. — And. 171. pl. 217. S. C. and S. P. Arg. — Goldſb. 109 pl. 
19. 8. C. aud S. P. held accordingly by Anderton Ch. J. For it i» common that a mana little be- 
fure tis dentti has no good memory. But Shuttleworth ſerjeant ſaid, he did not agree that law to 
be ſo, WM ndgham J. ſaid, he did not doubt but ſuch a will ſhould be good; but Rhodes J. ſaid, 
if a man makes his will, and after becomes non compos mentis, and then lives three or four years 
afrer, it is no Terfon that ſuch + will ſhtl be goud ; and he cited 3 E. 3. I in. Northt.— Swinb. 
ES, 6g. Paitz. S. z. (5) that it does not difannul the preceding teſtiment, the rather becauſe this 
A. rnuty ju oce c rom the viſit. tion oft C, and not by any voluntary act of the panty. 


(R. 6) Revocation by Act of Law or Alteration of 
Eſtate in Deviſor. 


OTE, per Velverton and Markham, if a man deviſes bis 
land, and after is diſſiiſed and dies, the deviſe is void; 
take effect unleſs the deviſor dies ſeiſed, and 

| therefore 


Ti. Do. 


vile, . 17, 


is N 
cites S. C. 


Yi an gs à deviſe cannot 


Deviſe. *[144] 


therefore it is a good plea againſt a deviſee that the deviſor did not the 8. P. 


die ſeiſed, not denying the deviſe, Quere, if it be a good plea 1 3 


that the deviſor had nothing“ in the land at the time of the deviſe; mentioned 
as if he is diſſeiſed and deviſes, and after re-enters, &, Br. De- , the _ 
viſe, pl. 15. cites 39 H. 6.18. GT Gs 


— lf in 


pleading a deviſe of 111d 2 man ſays, that A. made his will in writing, but does not ſay, that A, 
died fo ſciſed, this is not god pleading; per Ellis J. for it the fare of the devifor was tuned to u 
„iht at the time of hit doth, the will cannot operate upon it. Mod. 217. Mich. 25 Car 2. C. B. 
in caſe of Ingram v. Toth Yand Ren. 8. C. cited by Hole Ch. J. rr Mod. 18. Trin. 6 
Ann. B. R. in delivering the opinion of the court, aud faid, he was of op:nion, that if the difleiles 
1e-enter:, the lands tſh.!! paſ.; becauſe when a man is diifeifed, and he makes a re-entry, that 
ſuch entry purges the diſſetin, and the vuſeiſee by relition, to alt intents and purpoſes, is in the 
potteſſion from the heguming: and for that reaſon, he Mall hwe an action for the mean profits, 
between the time of the diſſceiſin and bringing the action; and fois 28 I. 6. 27. 19 H. 6. 17. Ho 
mav in ſuch caſe be juſtly {aid to be ſeiſed in fee of ſuch lands, and therefore may diſpoſe of, au 
deviſe the ſume away; becauſe the entry reveſt the eſtate, and he is now in confideration of law, 
in poſſeſſiou from the time of the difleifin, and therefore is intitled to the mean profits, as though 


he had been actually in po ion all the while, 


2, If the father by his will in writing, deviſes lands to his younger 
7, and the elder ſon G uotbing theresf enters into the land and dil 
the father, and fo contintes till the death rf the father, by waich the 
will is void, yet becauſe it was made void by deceit and covin, it 
ſhall be made good in chancery. Roll's Abr. Chancery (S) pl. 3. 
Mich. 16 Jac. by the Lord Chancellor in Roſwell's and Every's 
Caſe, 

3. T. R. had iſſue by two ſeveral women two ſons, F. his eldeſt, 
and W. his younger, and deviſed hrs lands to F. to the ule of himſelf 
for life, and after to the uſe of the heirs males of his loch, and for 
want of ſuch iſſue, to the heirs males of . and the heirs males of 
their bodies for ever; and for detault of ſuch iſſue to his own right 
heirs. And afterwards he mad a leaſe ta IF. his fon for 30 years, to 
begin after his death, and died without alteration of his will. W. 
entered and ſurrendered to F. who let the land to the defendants. 
Reſolved, that this leaſe made to W. to begin prout was not à re- 
vocation of the whole deviſe totally of the inheritance, but grea? the 
term only, Cro. C. 23. pl. 6. Mich. 1 Car. C. B. Hodkinſon v. 
Wood. 
ſiſtent deviſe is no revocation, ——Tbid. 542. Arg. Cites S. C. —2 Sk. 292. pl. 1. 
C. —. C. cited 3 Mod. 205. Arg. 


4. After a deviſe in fee the teſtator mortgaged the fame for 2004. 
to be repaid at three years end, but within the three years he fell ſick 
and declared he would not alter his ſaid will; this is a revocation, 
Chan. Rep, 153. 17 Car. 1. Thomas v. North, | 

5. If one holds lands in common with another, makes his will and 
ac viſes all his lands and after makes a partition by agreement and not 
by writ according to the ſtatute, whether this partition be a coun- 
termand? Quzre. Sid. 90. pl. 10. Mich. 14 Car. 2. B. R. Le- 
ſtrange v. Lemple. 

6. R. S. and IL. are tenants in common. T. makes his will in 
writing of his third part, and after by indenture and fine partition is 
made betwixt the tenants in common; and if this partition be a re- 
Vocation of this will was the queſtion. And it ſeemed to all the 

M 3 barons, 


Cro. J. 60. 
pl. 2• Mich, 
22 Jac. C. 
);. the S. C. 
Hutton and 
Winch be- 
ing only in 
court, con- 
ceived it to 
be doubtful, 
& adjorna- 
tur. S. 
r. c ted 
Show. 421, 
43% Alg. 
tt a cons 
Arg. Cites S. 


Keh. 3:9, 
S. C. held 
per Cur. in 
C. B. and 
now in B. 
R. to be a 
1 evocation. 
S. P. where 
T. was te- 
nant in 
common ot 
a manor, 
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all bisi»tereft barons, viz. Montague, Littleton, Thurland and Bertie, that it 
is not any revocation; but judgment was not given, becauſe the 


d a toys F f 5 : _— . a e 
. laintiff obtained leave to diſcontinue his action. Raym. 240. 
1 aſch. 26 Car. 2. B. R. Riſley v. Baltinglaſs. 
mad, ard 


4 fine lac ied to corroborate the partition ; and the queſtion was, whether this fine and partition 
was a revocation or not? and adjudged by the opinion of the Ch. J. and Tracy, that it was no 
revocation ; becauſe here is no intent to revoke, nor any material alteration of the eſtate ; for 
whereas the deviſor beſore had a third part in the manor, after partition he hath a third part of 
the manor. But Blenco was of opinion, that the making of partition was a revocation, Freem. 
Rep. 842. pl. 735. Mich. 1583. in C. B. Hob v. Temp! 

E This ſeems miiprinted as to the year, Tracy and Blinco not being then juſtices. - And by 
a MS. caſe of Sir Richard Temple's, Mich. 4 Ann. C. E. it ſeems to be S. C. and held that it was 
not a revocation, for in every revocation there are three things required; 1ſt, That the deviſor 
Mould « xpr-ſs!y declare his mind that his will ſhould be revoked. 26ly, That the cſtate deviſed 
ought to be altered, which is an implied revocation. 3dly, That the thing devifed be altered. 


t[145] 7. A. deviſed four tenements to his wife in ſatisfaction of her 
dower, with election to take the dower or % legacy, Afterwards 
A. ſeld one of the tenements and died without new publication. 
The wife inſiſted to have ſatisfaction for the tenement ſold. Per 
Ld. Chancellor ſhe mult take the will as it was at the time of the 
death of her huſband, for till then it is no will; let her chooſe the 
one or the other, but ſhe may not have both. Decreed according- 
ly. 2 Chan. Caſes 24. Hill. 31 & 32 Car. 2. Axtell v. Axtell, 
8. A deed of truſt made by way of caution by a melancholick per- 
ſon to prevent a forfeittire in a caſe which never happened, is no 
revocation of a will. 2 Chan. Rep. 210. 32 Car. 2, Coles v. 
Hancock. | 
9g Tenant in tail makes his will and deviſes his land, and the 
by bargain and ſail inroiled mates a tenant ta the precipe, againſt 
when a common recovery is ſuffered with voucher of tenant in tail to 
the uſe of himfclf in fee, this is a revocation; for by the bargain and 
fale and recovery all the eſtate is altered after the will. 3 Lev. 
108. Hill. 34 Car. 2. C. B. Diſter v. Diſter. 
10. A. deviſed land to be fold by his executors for payment of 
his debts, and after conveys it te triſtees for payment of debts, this is 
a revocation. 2 Chan. Caſes 110. Trin. 34 Car. 2. Culpepper 
v. Aſton. 
11 10. 242. 11. A. deviſed land, and aſtertards mortgaged the ſame in fee, 
. 374+ This is a revocation in law, but otherwiſe in equity; per Churchill 
S. C. Lc. Maiter of the Rolls. Vern. 329. pl. 325. Trin. 1. Jac. 2. Hall 


Chancellor v. Dunch, 

contir med 

the decree, and declared, that thouzh it was a revocation at law, yet in equity it ſhall not be 
taken for a tor al revocation, but the dus Dill re tt d to the redemptiyn; fur the intent of mak. 
ing the mortgage could be no other than only to ſerve ſus ſpect+] purpoſe of bor rowing money 
to ſupply his preſent occaſions. w— 2 Chan. Rep. 297. 259. Hall v. Dench. S. C. dccreed and 
afirmed according. 


12. The ſtatute of frauds has not taken away revocations of laſt 
wills by as in law; as it the teſtator ſhould afterwards make a 
J-:fment contrary to the will or any other act inconſiſtent with it; 
but ſuch revocations remain as they were before the making of this 
ſtatute. Cited Carth. 81. Mich. 1 W. & XI. in B. R. to have 
been ſo held per Curiam in their argument in the caſe of Eccleſton 
v. Speke. 

13. A. 
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13. A. deviſed a leaſe to his daughter, and afterwards A. renetus N. Ch. R. 
the leaſe; whether this is a revocation? 2 Vern. 209. Hill. 1690, 12. 2G» 
| : ſays it is; 
Alford v. Earle. 


but that the 
_ annexing codicr/s amounted to a new publication. But where a deviſe is to |. S. and his heirs, 
if J. S. die, a new publication after his death will not carry it to his heir. 2 Vern. 29% Alford. 
v. Earle. Cites PI. Com. 342. Brett v. Rigden. It is a revocation, Galdib. 93. pl. 6. 
Trin. 36 Eliz. by all the juſtices. Aſhhy v. Laver. Gibb. 228. per Holt Cu. J. cites Goliſh, 


93- — 114 Mod. 126. S. C. cited by Holt Ch. J. 


14. A deviſed lands in truſt te pay d:bts, and then to pay his wife All tie 


2001, per annum for her life, A. lives many years after, and his ode ag 
ON 


debts increaſed from 25001. to 10,0001. the truſtees being bound guuers held 


with him for 8000 J. A. by deed and fine, in which his wite the the nenller 
the monte 


now plaintiff joined, conveyed the premijſes to the ſaid truflees and — 
their heirs to ſell to pay debts, and the ſurplus to him and his heirt. fine, woe 
If this was a revocation of the will as to the 290 l. per annum to the deed of = 
wife? or if the ſurplunafter the debts paid ſhall not he liable to the Wust, u 


be 4 total 
200 l. per annum? decreed for the wife. 2 Vern. 241. pl. 225. revocation 
Mich. 1691. Lady Vernon v. Jones & al. 


of the will, 
being 1 792 
for p witeular purpsſ-5, but that after debts paid, the widow 15 to have the 200 l. per ann. Chan, 
rec. 32 S. C. The deviſe of the 200 l. per ann. was en condition be veleaſed her cn r. 
Cn. * Prec. 32. Vernon v. Jones. 2 Freem. Rep. 117. pl. 133. S. C. all the three com- 
mitiioners were of opinion, that the ſurplus being to his own right heirs, that was ſtill in his own 
power, and ſhould be ſubject to his diſpoſal by the will; and the cate of Hall v. Dench was cited, 
hett after a deviſe of lands, the deviſor made a mortgage in fee, and adjudged that the deviſes 
ſnouid have the equity of rederaption. 


15. Bargain and ſale without inrolment, and a grant of reverſion Wentw. 
eoithout attornment will revoke a will, and yet theſe are void acts. On N 
Arg. 2 Salk. 592. pl. 1. Trin. 5 . & M. in B. R. 9 

16. Alteration of eſtate, as from an eſtate tail to a fee ſimple by a So by H- 


common recovery ſuftered after making the will is a revocation, Per par + 45 
if 3 an! 


Trevor Ch. J. Gibb. 241. cites it as adjudged in Show. Parl. Caſes n > »w 
154. { Trin. 1695. ] in Ld. Lincoln's caſe. one. Goleſb. 

: 93. pl. 6. 
Aſhby v. Lever. Wentw. Off. Executor 22. o it is as well of a ſurrender ia lu as in 
fact. Went w. Off. Executor 22, 23.— b a bere covonant to make e ναινε, of eſtate, is not 
of itſelf ſufficient revocation without an actual alteration. Wentw. Off. Executors, 22. 


17. A. being an earl and ſeiſed of a good eſtate, which he then 
intended ſhould go with the title, made ſeveral wills to that purpoſe 
principally, and with very little variation. But at length entertain- 
ing ſome thoughts of marrying M. S. he by legſe and releaſe convey- 
ed his whole eſtate to J. N. and J. R. and their heirs, to the uſe of 
A. and his heirs, till the intended marriage ſhould take effect, and 
after then as to part in truſt for his intended wife and her heirs and 
aſſigus for ever, and as to the reſt to other uſes, with a proviyo of 
power of revocation by his laſt will and teſtament, or any other 
deed in writing atteſted, &c. and for want of ſuch after to be made 
will or deed, then in truſt for A. his heirs and aſſigns for ever. 
A. died without marrying ; the deviſee in the former wills, and who 
ſucceeded to the honour, exhibited a bill after A's death to {et aſide 
the deeds of leaſe and releaſe, and to have the will executed, and 
among other things infifted, that not only the marriage did not 
take effect, but aifo that there never was any ſerious overture made 


M 4 by A. 


Abr. Eq. 
Caſes. 411, 
412. Trin. 
16 =O S. C. 
—? Freem. 
Rep. 202. 
pl. 277. 
Earl of 
Lincoln's 
caſe S. C. 
reſolved 
that it was 
a revoca- 
tion, and 
ſays that 
uponappeal 
it was ſo 
held in the 
Honſe of 
Lords, car- 
red be two 


lords only. 


r 
— 2 D 


72 = 2 . we 
* 8 4 i o % A 


— err 
— W 7 


2 * ＋ — 2 — — — 1 a . 
5 Xe — 


- ey 
1 


r * 
* * 5 
®, — 


— 
— * 2 


4 


146 Devite. 


by A. on that behalf. But the bill was diſmiſſed, and that diſmiſ- 
ſion affirmed in the Houſe of Lords. Show. Parliament Caſes 154. 
Earl of Lincoln v. Roll, & al”. 
2 Freem. 18. A, deviſed to his ſon B. a houſe, &c. for 99 years, if three 
A lives live ſo long, paying C. his fiſter 401. per ann. for her life. 
C.Ld. A. afterwards makes a leaſe to J. S. for 99 years, if three lives live 
Keeper #/- long, paying $0]. per ann. to A. and his heirs, and a fine paid of 
— 3001. decreed at the Rolls that it was a revocation. But reverſed 
3 it was per Wright K. who held it no revocation; for the leaſe to J. S. 
not a rero- commenced immediately in the life of A. but B's was for 99 years 
day mae "ag from A's deceaſe, and though both determinable on 3 lives, and 
— that poſſibly J. S's, lives might live longeſt, yet a reverſianary in- 
juegesof B. fergſt paſſes, and will carry the rent reſerved in J. S's leaſe. 2 
R: by wy Vern. 495. pl. 446. Paſch. 1705. Lamb v. Parker, 
of a caſe. x . a 
19. The law requires a continuance of the ſgyze inte ręſt, that the 
deviſor had at the time of making the will to remain unaltered, even 
te the time of his death; for that any, even the leaſt alteration of 
this intereſt, is an actual revocation of ſuch will, Per Trevor Ch. 
J. in delivering the opinion of the whole court. 11 Mod. 157, 
Hill. 6 Ann. C. B. in caſe of Archer v. Bokenham. 
e „ 20. As where there is a tenant in tail, and he makes a will, and 
fi. = deviſes theſe lands away; now though he has an inheritance in 
le h theſe lands, and they are his own, and he could diſpoſe of the abſo- 
_—_ ARS lute inheritance and fee ſimple by fine and recovery, yet if after 
ele. IS the making ſuch will, at any time before his death, he ſuffers @ re- 
ya. cavery to him and his heirs, and alters the eſtate from a tail to a 
wi of bimſ-lf fee, this is ſo * far from making his will good, that it is an actual re- 
3 vocation of the will, yet he was owner of the land when he made 
Feu, the will, and is no more now, but only the eſtate is altered, and 
tis isare- he has now another ſort of fee, 11 Mod. 157, 158. in caſe of 


vocztion uf 5 WP 
3 Archer v. Bokenham. 


Was's Rep. 163. pl. 30. Hill. 1732. Marwood v. Turner. | 
* | : 
[1 47] 21. Aid further, where there is tenant in fee ſumple, and he de- 


viſes his lands away to another, and after that, and ſometime be- 
fore his death makes a ferfinent of theſe lands to another, to the uſe 
of himſelf and his heirs; though this to ſome purpoſes is no altera- 
tion, for he is abſolute owner of the eſtate as before, yet this does 
not make the will good, but it is a revocation thereof; and fo it 
was adjudged in the caſe of Loxp LixcoLs, though fo ſmall an 
alteration was in the eſtate, 11 Mod, 158. in caſe of Archer v. 

Bokenham, | 
22. If a man deviſeth lands in fer, and afterwards mortgages the 
ſame in fee to another, this it no total revocation, but the equity 
of redemption ſhall paſs by the deviſe, Admitted to be a ſettled 
rule in chancery. 1 Salk. 158, pl. 10. Mich. 8 Ann, in Canc. 

Vork v. Stone, . | 

23. A, articles te purchaſe land, and deviſed thoſe lands, and 
after the date of the will takes a conveyance to himſelf and his 
beirs; Quære, whether this be a revocation? 2 Vern, 680, at the 
end of pl, 604. Hill. 1711. Greenhill v. Crcenhill. 
IG 24. A. 
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24. A. by his will dated in 1708, gave ſeveral pecuniary and ſpe- Wms Rep. 


cifick legacies, and then gave all his real and perſonal eſtate, after 45-5 opmicy 


all his debts and legacies paid, to B. on condition he took the name of Huband. 
A. upon him, and the herrs male of his body, with divers remainders in a diffe- 


over; afterwards in 1709, A. together with J. S. his truſtee, þy H. 


l-aſe and releaſe conveyed ſeveral manors to truſtees and their heirs, to prac. 


the uſe of himſelf for life, without impeachment of waſte, and that — 393 
the truft:es and their heirs ſhould execute ſuch conveyance and convey- Gerd 


ances thereof, as A. by writing under his hand and ſeal, or by his v. La. Fau- 
la/t will, &c. ſhould direct or appoint. In 1710 A. died without conberge, 


. . . . 0 2 it S. C. 
altering or revoking the ſaid will, or making any other appoint- ** Aae that 


ment touching the ſaid real eſtate. Decreed, that the leaſe and re- the convey- 
leaſe was a revocation of the will, Abr. Equ. Cafes, 412, Mich. ance men- 


tioned, that 
1712, Pollen v. Huſband. > — 


of ſuch appointment, th ſt ſhould be to the uſe of him and his heirs; and ibid, 402. Locd 
Chancellor ſaid that this caſe was affirmed in the Houſe of Lords. 


25. Sir Michael Armyn deviſes lands to an executor for payment of 
debts, and recites that a particular ee of them was annexed to 
the twill, remainder over; afterwards he mortzages part of the fame 
lands, and pays moſt of the ſchedule debts with the money. Decreed, 
that this mortgage is not a revocation, neither in all nor part, and 
that the will ought to extend to all the debts that ſhould be owrng at the 
time of his death, and not to the ſchedule debts only, and that the 
mortgage was only a ſecurity, and not an appointment how it ſhould 
be made, but this decree was reverſed, but without prejudice to the 
heir at law, MS. Tab. May 21, 1717. Bernadiſton v. Carter. 

26. A man had five ſons, and by his will gave a college leaſe to his NM. was 
ſecond fon, and having made a ſuitable proviſian by his will for all his 4532 i 
ther fans, bequeathed the ſurplus of His eftate amng all his five chil- aud by his 
dren, after which the teſtator renctbed the college leaſe, and the eldeſt will A 
ſon brought his bill as one of the reſiduary legatees, for his ſhare of 8 
this college leaſe, ſuppoſing the deviſe of it to the ſecond ſon to be 8 
revoked by the ſubſequent renewing thereof; and this being at that . 9 lese, 
time folemuly debated, the Maſter of the Rolls held it a caſe of very — - 
great conſequence, & and that it might prove very inconvenient, and % n hir 
ai hardthip to conſtrue that to be a revocation of the bequeſt, which 4, ger thre: 


oy 4 1 Ny * 1 2 » bee ere, Do 
13 all probability was intended for the benefit of the legatee; his i VE 


Honour iherefore ordered the maſter to ſtate the matter ſpecially, this was a + 


and reſerved colts ; whereupon the eldeit fon was well adviſed, and revocation 


proceeded no further in this cauſe, but permitted the ſecond fon to = _ 


eujoy the leaſe deviſed to him, notwithſtanding the pretended revo- particular i 
cation by the renewal; ſo that the authorities were rather for the for by the 


plaintiff chan againſt him. 3 Wms's Rep. 168. cites it as heard at ſurrender 
the Rolls, the 15th ] in the caſe of Ad 8 of the old 
1 5 une 17223 in the Caic ot. can v. Iemplar. leaſe, the 
teſtator had put all out « f him, and dexeſted himſelf of the whole intereſt, ſo that there being 
noth n : left for the devite to work upon, the will mult fall, and the new purchaſe being of a 
freet:ol.l deſcendible, could not paſs by a Will made before ſuch purchaſe ; and Ld, Chancellor 
wk thi4 this caſe, which maſt often have happened, had not been before determined, 3 
Vim>'s Rep. 166. 170. II. II. 1732, Maru od v. Turner. * 3 
148] 


27. A. having a wife and two daughters, deviſed to his wife ſix g his 


houſes in bar of dower, and all his real and perſonal e/tate to his lordſhip | 
dau Ihters theught this 
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caſe the daughters in moittes, and after in conſideration of the marriage of 


— . with one of the daughters, covenants to ſettle a moiety of his real 


ter be eftate to the uſe of 4 for life, remainder to the uſe 4 J. S. and 


entered in- wife for their lives, &c. Lord C. King held this to be but a co- 
2 venant, and therefore at law no revocation of the will which diſ- 
cl c-»frming poſed of the real eſtate, but it being for a valuable conſileration, was 
bi: wi. f in equity tantamount to a conveyance, and conſequently in equity 
066 Sang a revocation of the will as to the moiety of the ſix houſes deviſed to 
which con- his wife, ſo that J. S. was intitled to one clear moiety of the real 
firmation eſtate, but ſhe to have a ſatisfaction out of the other moiety, and 
2 _ the other reſidue of the moiety to be between the two daughters 
will, as if Equally. 2 Wms's Rep. 328. 332. Hill, 1725. Rider v. 


he had Wager. 

wrote it 

over again, or had afterwards, for a valuable conſideration, aſſigned over a moiety of his real and 
perſoral eſtate to his ſaid daughter, by which the ſaid moiety ſo diſpoſgd of did no longer con- 
tinue any part cf A's eſtate, ſo that by deviſing afterwards a moiety offius real and per.onal eſtate 
it muſt be intended the remaining moiety ouly, and to have divided that moiety int moieties. 2 
Wms's Rep. 328. 333- Hill. 1725. Rider v. Wager. 


28. Grant of reverſion without attornment is a revocation, though 
the land did not paſs by the grant for want of atturnment. Went. 
Off. Executors, 22. | 

29. Some hold that if deviſor makes but a leaſe, leaving the fee- 
ſimdle as it was, this amounts to a revocation, but of this Querz, 
and if a difference may not be between a leaſe for years and a leaſe 

for /ife, which alters the freehold. Went. Off. Executor, 22. 
MS. Rep. 30. — Kirby by her will taking notice that ſhe was tenant 


_ 3% in commer. by deviſe of her father with E. Vaughan wife of Richard 


Kirby. Vaughan, to them and their heirs for ever, equally to be divided 
| between them of the manor of South-Bemfleet, &c. did deviſe unto 
Edward Luther and John Kirby and to her daughter E. Wright and 
their heirs, all and fingular her maicty of the ſaid manor and lands, 
upon truſt to ſell the fame, and by the money ariſing by fale (her 
debts and funerals being diſcharged) to pay unto her ſon John Kirby 
100 l. and to his two children John and Elizabeth Kirby 5001. a 
piece at their ages of twenty-one, and in the mean time to place 
out the ſaid two ſums of 500 l. at intereſt, and to apply the fame 
for the education and maintenance of the ſaid children, Ne. 
The ſaid Dorothy Kirby and Richard Vaughan, and the ſaid 
Elizabeth his wife came to an agreement to divide the faid manor 
and lands, and thereupon by indenture bearing date 16 May 1722, 
between the ſaid Dorothy Kirby and the ſaid Richard Vaughan and 


[ 149 ] Elizabeth his wife of the one part, and C. Jefferies and John Rhet, 


Gent. of the other part, reciting and taking notice that the ſaid 
Dorothy Kirby, Richard Vaughan and Elizabeth his wife, had 
agreed to make a juſt partition of the ſaid manor and lands, there- 
fore they did ſeveraily covenant to levy a fine of all and fingular the 
meſtusges, farms, lands, tenements, woods and hereditaments, in 
the ſaid indenture particularly deſcribed, and declared the uſcs 
thereof 2s to ccrtain farms and lands in the ſame indenture particu- 
larly deſcribed to the uſe of the ſaid Dorothy her heirs and aſſigns 


for ever, and as to all other meſſuages, farms, lands, tcnements, 
| woods 


woods and hereditaments in the ſaid indenture particularly de- 
ſcribed of which no uſe is declared to the ſaid Dorothy Kirby, to 
the uſe of the ſaid Richard Vaughan and Elizabeth his wife, their 
heirs and aſſigns for ever, which ſaid fine was levied accordingly. 

In the year 1724, the faid Dorothy Kirby departed this life 
without revoking or altering her ſaid will and left the faid John 
Kirby her only ſon. 

Lord Chancellor declared that the will of the ſaid Dorothy was 
well proved, but the queſtion ariſing whether the deed dated 16 
May, 1722, and the fine levied purſuant thereto were not a revoca- 
tion of the ſaid will, whereupon his lordſhip referred it to the 
judges of his majeſty's court of B. R. at Weſtminſter, who were 
deſired to give their opinion, and certify to the court, whether the 
will of Dorothy Kirby dated 25 January, 1719. As to the deviſe 
of the lands therejꝑ contained was revoked by the deed of the 16 
May, 1722, and Miz fine levied in purſuance thereof, and whether 
the ſaid Dorothy Kirby's ſhare of the lands contained in the ſaid 
deed of 16 May, 1722. and the fine Jevied thereon, or any part 
thereof, did paſs by the will of the ſaid Dorothy Kirby? 

To which queſtion the judges returned the following opinion, (viz. ) 

We are of opinion that the will of the ſaid Dorothy Kirby is not 3 Wms 
revoked by the deed dated 16 May, 1722, and the fine levied in Rep. 169, 
purſuance thereof, and that the faid Dorothy Kirby's ſhare of the ,\/* — 4s 
lands contained in the faid deed of 16 May, 1722. and the there cites 
tine levied thereon do paſs by the will of the ſaid Dorothy Kirby of - coy 
the 25 Jan. 1719. Raymond, F. Page, E. Probyn, W. Lee. the Ld. 


Chancellor concurred with the opinion of the judges, and ordered that the ſaid ſeveral truſts in 
the ſa1d will ſhould be eſtabliſhed. But adds, that if A. deviſes lands and levies & fine, and the 
caption and deed of nfe> are before the will, but the writ of covenait is returnable after the will, 
this ſcems a revocation; becauſe a fine operates as ſuch from the return of the writ of covenant, 
and not from the caption. See Salk. 341. Lloyd v.the Lord Say and Seal. And yet this is a hard 
cute, Hinge by the caption the party conuſor does all his part, and the reſt is only the act of the 
cler k or his attorney, without any particular inſtructions from the party. 


31. Though a covenant or articles do not at law revoke a will, 
yet if entered into for à valuable conjideration, amounting in equity 
to a conveyance, they muſt conſequently be an equitable revocation 
of a will, or of any writing (as by a feme covert) in nature of a 
will. 2 Wms's Rep. (624.) Trin. 1731. by Ld, C. King, Cot- 
ton v. Layer. 

32. John Stamp by will 30 Nov. 1721. deæviſed all his real and Ms. Rep. 
perjonal eſtate te Howſe, Froome, and Spillet, upon ſeveral triſis for Mid-1734 
charities, &c. for diſſenting teachers, &c. and 7th December follows Spiller, 3 
ing by leaſe and releaſe, as well far, and in conſideration of the natu- 3 Wms 
ral | tap and affettion which he bore unto his well beloved r N the Rep. 344. 
ſaid Houſe aud Froome, and his beloved friend the ſaid Spillet, as of _ 

195. John Stamp the teſtator conveyed all his real ęſtatè (about 1601. quite ſo 
per ann.) to the ſaid Houſe, Froome and Spiilet and their heirs, to full. 
the uſe of them and their heirs, with a power of revocation upon a 

tender of 105. and after 11th of ſame December, John Stamp by a | 
deed of ſale gave all his perſonal eftate to the ſame Howſe, Froome, [ 150 ] 
and S$pillet of the value of about 110001, reſerving the intereſt, Sc. 

4% hinyelf for his life, and in fFanuary fallnving John Stamp te/tator 


died, 


— 
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Deviſe. 


died, and Howſe, Froome, and Spillet obtained adminiſtration (as 
truſtees) cum teſtamento annexo.— By the will an annuity of 15 1. 
per annum is given to the heirs at law, | 

Bill by plaintiffs as heirs at law to have a conveyance of the real 
eflate as a trufl reſulting to them upon ſuppoſition that the deeds were 
a revocation of the will, and no uſe, &c. ſufficiently declared upon 
the deeds or otherwiſe to have two annuities of 151, per annum 
each, and ſome legacies under the will, &c. | 

Mr. Attorney General & a.” for the plaintiffs. — This is a reſult- 
ing truſt, the conveyance being without conſideration, &c. and 
cited Co. Litt. 22. 2 Vern. 571. City of London and Garraway 
and Randal and Hoop, Ibid. 2 Vern. and Pollen and Huſband. 

Sollicitor General for the defendant. Here is no truit to reſult ; 
the conveyance of the real eſtate is abſolute; it is exprefled to be 
for natural love and affection, and is to the gigntecs and their heirs 
to the uſe of thein and their heirs; fo here is no room for any im- 
plied truſt at common Jaw, and before the itatute of uſes a feoft- 
ment for natural love and affection would have been ſufficient to 
carry the uſe as well as the lagal eſtate; fo in a covenant to ſtand 
ſeiſcd, &c. Reſulting truſt is, where a truſt is raiſed and but part 
diſpoſed, &c. but here no trult is raiſed for any purpoſe, &c. And 
where a conveyance purports to be made for the benefit of A. it is 
ey to the ſtatute of frauds to ſay or prove it for the benefit of 

. &c. 

Lord Chancellor. The will begins, I John Stamp having made 
my eyes my overſcers and my hands my executors, &c. intending 
by this to perſuade the world that he had diſpoſed of his whole eſtate 
in his life-time, and ſo to diſappoint his wife of the proviſion he had 
agreed to make on her marriage and her option to take by the cuſ- 
tom of London, and after ſpecifying the truſts gives the truſtecs, 
Howſe, Froome, and Spillet 3291. a piece per annum for tl. eir 
trouble and pains. 

The will and codicil though dated 28 March 1721, yet were 
not executed till 30 Nov. 1721, then follows the conveyance of the 
real eſtate and the grant of the perfonal eſtate for the ſame conſide- 
ration of natural love and affection, &c. 2 January following teſta- 
tor died, and then a bill brought by the widow and decreed her à 
moiety of the perſonal eſtate and dower. | 

As to the truſtees, who now ſet up for themſelves, they have 
acted inconſiſtently, they proved the will and paid the 151. per 
annum till lately, &c. and bil! is now brought by the heirs at law 
for a reconveyance of the real eſtate and for a diſtributive {hare of 

the perſonal eſtate, And 1ſt, taking of the deeds as diſtinct from 
the will they are a compleat diſpoſition of his real and perſonal 
eſtate, No fraud appears, and though the conveyance be volun- 
tary and not good againſt creditors or the cuſtom of London, yet it 
is good againſt the heir at law, and the conſideration os to the real 
ow being 10s. money, that is ſufficient to raiſe the uſe, and for 
re and affottion, that imports a bounty, &c. and as te the perſonas 
gate, thers is an interef? reſerved te the party for hi, life, &c. 


And 


Deviſe. 


And another thing in the conveyance of the real eſtate which de- 
ſtroys a reſulting truſt is the power of revocation, though the 
ſtrongeſt is that which is made in conſideration of love and af- 
fection. 

But the difficulty is, that it does not appear that teſtator's intent 
704 altered, aud more benefit deſigned by the deeds than by the will, 
and ſo all to be conſidered as one tranſattion, but then it is objected, 
that the deeds make a revocation of the will, and then all reſults 
for the heir, but is not clear that this is a revocation of the truſts 
of the will. The legal eftate is not given to the truflees but upon a 
contingency if his will ſhould be diſputed. And therefore now to com- 
plete teſtators intent by his will, whereas he had given his truſtees 
his eſtate upon contingency only he now gives them the ſame abſo- 
lutely. And therefore as by the will they had the equitable intereſt 
upon truſt, they nagg have the legal intereſt but ſtill for the ſame 
purpoſe, 

TT his is not like caſes put of revocations, as of PULLEN AND 
HunAxp, that was a new diſpoſition totally, ſo LD. Lixcorn's 
CAsk, thoſe ſhewing an alteration in the intent of teſtator, not fo 
here. — Obj. How comes teitator if intended only to complete, &c. 
not to refer to his will, Anſwer. It is plain, teſtator intended to 
defeat his wite of her ſhare by the cuſtom, and therefore might 
think diſpoſing by deed might bind her though miſtaken. 


| 159 


[151] 


It appears the execution of the will was but a few days before - 


date of the deeds, and does not appear when the deeds were exe- 
cuted, and if at the ſame time with his will it would be clear with- 
out queſtion, and holds that it was the teſtator's intent, the truſtees 
ſhould take nothing but according to his will, and their proving 
the will ſhewed their thoughts, &c. that at that time they looked 
upon themſelves as truſtees and that the will ſubſiſted, and now they 
ſay the will is of no effect, not a legacy to be paid, &c. This 
while the matter was freſh in their minds, and before they had 
hardened themſelves, and in their anſwer ſay they are to have the 
eſtate for their own uſe at leaſt ſubject to the truſts in the will. 
Wherefore holds it a truſt in them. 

As to forfeiture by the heirs in caſe of controverting the will 
as to the legacies, &c. to them, it is given after to the truſtees 


upon the ſame truſts as before and ſo revives them, &c. but the 


truſtees paid the annuities and the occaſion of diſputing the will is 
from facts after the will and not upon the will itſelf, but this is hard 
for the truſtees to inſiſt upon, becauſe they at the ſame time diſpute 
the will and would put all in their own pockets. 

And holds that there is no pretence for a reſulting truſt, the whole 
being diſpoſed of, &c. | 


(R. 7) 
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(R. 7) Revocation. In Reſpect of the Manner of 
doing it. 


1. 4 S one ought to be of good and ſound memory at the diſpoſing, 

ſo he ought to be at the revoking; and as he ought to make 
a will by his own directions, and not by queſtions, ſo ought he to 
revoke it of himſelf, and not by gueftions; per Montague Ch. J. and 
not denied by any other. Cro. J. 497. pl. 3. Mich. 16 Jac. B. R. 
in caſe of Cranvell v. Saunders. 

2. A. bequeathed his black gelding to B. and afterwards gives 
him away, or ſells him and buys another black gelding. This new- 
bought horſe thall not paſs by the will, becauſe it was not the teſta- 
tor's at the time of making the will. Wentw. Off. Executor 23. 

3. If A. by will in October in one year bequeaths his crop in the 
zarn, and lives to the next October 12 month and ſells that crop and 
inneth anotlier crop, this new or latter crop ſhall not paſs by the will, 
and the former cannot. Wentw, Off. Executor 23. 


[152] (S.) What Ad / Stranger [ſhall avoid a Will. 
Diſſeiſin.] 


2. Le. 165. [1, of Stranger diſfiſes the deviſor; if he dies before re- entry the 
pl. 197: A res 5 H. 6. 18. b.] 


cites 39 H. 

6.®10.S.P. Gouldſb. 111. in pl. 16. cites 39 H. 6. S. P. — “It ſeems it ſhould he 
according to Roll 30 H. 6. 18, b. ſpl. 23.]--——Br. Deviſe, pl. 15. cites S. C. <—— 
Fitzh. Deviſe, pl. 17. cites S. C. but it is not S. F. nor is the point, there mentioned, in the cate in 


the year- book. 


(T.) What Act ſhall be a Revocation. 


IInconſiſtency in the Will, or deviſing the ſame Thing 
1 twice in the ſame Will.] 


If one de- 1. IN a will, if there be ſeveral deviſes of one thing, the laſt deviſe 
57 _ | ſhall take effect. Co. Lit. 112. b.] 

fee, and after by #e ſms ei dewiſes that land to J. D. for liſe, both parts of the will ſhall ſtand z 
and in conſtruction of Jaw, the deviſe to] D. ſhall be firſt. 

So if a deviſe be to J. S. in fer, and afterwards, in the ſame will, the land be deviſed 2, J. D. 
in fee, they are jointenants; per Anderton And Mead ſaid, that caſe had been often moved, 
and always ruled, that the deviſe is good to them both, and Hey ſhall take as tenants in common, 
or at leaſt as jointenants. Cr. E. g. pl. 2. Mich 24 and 25 Eliz. C. B Anon. 

Where land in the ſame will is firſt deviſed 79 ore and afterward: to anther, they ſho1l t xe it 
between them notwithſtanding my Lord Cook's opinion, that the latter clauſe revoked th tirſts 
Vern. 30. in pl. 25. Hill, 1681, in caſe of Fave v. Fane, 


2. [Notes 


8 


Devile. 

2. Note; it was ſaid by Dyer and Brown juſtices, that if a man 
deviſeth by his will to his ſon, a manor in tail, and afterwards by the 
ſame will he deviſeth a third part of the ſame lands to another of his 
ſons, they by this are joint-tenants. 3 Le. II. pl. 27. Mich. 8 
Eliz, in C. B. Anon. 

„3. And if a man in one part of his will deviſeth his lands #9 f. 
in fee, and afterwards by another clauſe in the ſame will, deviſeth 


the ſame to another in fee, they are joint-tenants. 3 Le. II. pl. 
27. Mich, 8 Eliz. in C. B. Anon. 


(U) In what Caſes the e Eſtate ſhall be revoked, 
which was before deviſed, and where but Part. 
* 


152 


[1. IF a man ſeiſed in fee deviſes it to J. S. in fee, and after leaſes 


it to J. D. for years, this is not any revocation of the fee, 
but only during the years. Mich. 38, 39 El. B. R. between Mon- 
tague and Jeffrys; agreed per Curiam and counſel, ] | 

[ 2. So, if after the deviſe he /:aſes it to another for life, yet this 
is not any revocation of the fee but only during the eſtate for life, 
for his intent does not appear furtner than only during this eſtate. 
Mich. 38, 39 El. B. R. between Montague and . agreed 
per Curiam. ] 

[3. [Se] if a huſband poſſeſed of a term for 40 years deviſes it to 
his wife, and aſter leaſes the land to another for 20 years and dies, 
this leaſe is not any revocation of the whole eſtate, but only during 
the 20 years, and the wife ſhall have the reſidue by the deviſe. 26 
El. B. Wilcox's caſe of rent, by Gaudy.] 

[ 4+ If a man deviſes Black-acre to J. S. in fee, and after upon 
marriage between him and A. covenants to make a feaffment of the 
faid Black-acre, and of other land in fee to the uſe of bimſelf + for 
life, the remainder is his new wife for life, the remainder to his own 
right heirs, and after * makes 4 feoffment accordingly, by which this 
is a revocation of the will as to the eſtate for life of the feme, yet 
this is not any revocation as to the fee notwithſtanding he made 
the feoffment in fee to the feoffees, and limited the remainder to 
his own right heirs, for this is only his old reverſion without any 

alteration. M. 38, 39 El. B. R. between Mountague and Jeffrys, 
per curiam agreed; but it ſeems this is not law, for his intent ap- 
pears to have it by the new limitation which revokes the will, 
Dubitatur, P. 41 El. B. R. ſame cafe. ] | 

5. A. by will deviſed to B. in fee, and afterwards by indenture 
makes a leaſe for years of the ſame lands, This leaſe if not made 
to the ſame perſon, thall be a revocation pro tanto only, even at law. 


Cro. J. 49. pl. 20. Mich. 2 Jac. C. B. Coke v. Bullock. 


6. A mortgage for years of lands deviſed in fee is a revocation 
4 tanto only. Chan, caſes 193. Hill. 22 & 23 Car. 2. Barber v. 
ook and Lindſey. 


[153] 


+ This in 
the original 
is (in fee) 
but ſeems 
miſprinted. 


* Fol. 617. 


— 
See (Q) pl. 
2. S. C. and 


the notes 
there. 


S. C. cited 
by Ld. 
Keeper. 2 
Vera. 496. 
Paſch. 
1705. 
And upon 
an appeal 
from this 
decree Ld. 


C. Jeffries aftirmed the ſame, and declared, that though ſuch mortgage was a revocation at law, 


Yet iu equity it ſhould not be taken for a total revocatie¹ but the deyitze ihould be admitted to 
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153 _  Devile. 


the redemption; for the {»%::2 of the morgagor's making the mortgage, could be no other tl. 44 
ery to ſrwe bas (peo! pu: of borrowing money to jupply bis preſent occa/ions, Vern. 342. Mich. 
1685. Hall v. Dunch.—— —S. C. cited by e ekyl maſter of the rolls, and ſaid that the 
reaſon is equally applicable to mortgages in fee, or for years.——And cited alfo Show Pail. 
Caſes 156. Ld. LIScOoLN V. Rol, where it was admitted by counſel of both ſides, that a mort- 
gage in fee was not a revocation of a deviſe, becauſe (as the counſel of the appellant ſaid) in 
equity the mortgage makes not the eftate another's (and as the counſel of the reſpondent ſaid) 
becauſe a morigage is not an iuheritance, but a perſonal eſtate. 2 Wms's Rep. 649. Hill. 17:2 


in caſe of Sutton v. Sutton. 
But if te gage il to the he, it is a revocation in toto, but otherwiſe had it been to 4 


firanger : per Ld. Macclesfield. Ch. Prec. 814. Harknefs v. Baily. 

A mortgage i leaſe and e f me, is only 2 revocation of a will deviſing the ſame lands 
pro tanto. Per Ld. C. King, 2 K m“. 329. 324. Hill. 1725. Rider v. Wager. — A mortgage ſub- 
jequent to 3 deviſe is no 1evocation, but pro tanto only. 2 Vern. 496. cited by Ld. Keeper. Paich, 
170. as the caſe of Hu!l v. Dutch. Vein. 329. pl. 32 8. Trin. 1. Jac. 2. S. C. at the Rolls held 
accordingly. -S, C. cited by lords eommiſhoners. Mich. 1691. 2 Freem. Rep. 117. pl. 133. 
Ibid. 203. pt. 277. Paſch. r69s. cites S. C. 


The reaſon 7. A mortgage was made after a voluntary ſettlement, with 2 
— power of revocation and a will in confirmatſòn of ſuch ſettlement, 
even in ice, The mortgage is a revocation pro tanto only. Vern 97. pl. 84, 
nota Mich. 1682. Perkins v. Walker, 


Terocation, 
i, decauſe the mortgage does carry upon the face of it a deſcaſance, and it is not reckoned an 


inheritance to the hei: of the mortgagee, but ſhall he perſonal «tate and aſſets to pay the mort- 
gagee's Cvedts. Arg. Stom. Parl. cafes 156. in cafe of Lord Lincoln v. Roll — And becauſe 
mortgages are not fler ed as conveyances of, but ly as char ges upon, the efiates Abr. Equ. Cafes 
412. Irin. 1695. S. C. x 


8. A will atteſted by three witneſſes, being of a real and perſonal 
eſtate may be revoked by a writing, being a draught of a will only, 
ſigned by the teſtator without any witneſs as to the perſonal ęſtate, 
and ſuch draught is a good will to diſpoſe of the perſonal eſtate, and 

| 154 ] ſuch legatees of the perſonalities in the ff will as are left out in the 
ſecond will muſt loſe their legacies, but ſuch as had legacies by the 
firſt will, chargeable en the rral eflate, if the fame legacies were 
deviſed to them by the ſecond will, they ſhall ſtill continue charge- 
able on the real eſtate, and ſhall be raiſed out of it. And fo it 
ſhall be whether the legacies be increaſed or diminiſhed, they being 
by the ſecond will made chargeable upon, and to be raiſed out of, the 
real eſtate likewiſe, which though not ſufficient in itſelf to charge 
the real eſtate, yet ſince the real eſtate remained well deviſed by the 
firſt will, they ſhould be ſtill ſecured by that real eſtate which was 
well deviſed; but for other new abſolute perſonal legacies they ſhall 
be chargeable only on the perſonal eſtate, but ſhall be the fr/# 
payable out of it, becauſe the other have the real eſtate for their fund, 
Per Cowper C. 3 Ch. R. 160. 6 Annæ. Hyde v. Hyde. | 
9. Where at the time of the making a will there are mortgages to 
the teſtator if the equity of redemption be afterwards bought in or 
forecliſed, yet they cannot paſs without a republication, that being a 
revocation pro tanto. 3 Ch. R. 188. Trin. 7 Ann. Litton alias 
Strode v. Falkland. 

10. A. deviſed three acres of land to truſtees to permit B. his 
daugliter to receive the rents till ſhe marries or dies, and if ſhe mar- 
ries with conſent of the truſtees and mother, then to convey to her 
and her heirs. B. marries in A's life, who ſettles two of the acres on 


B. and her huſband and dies; per Cowper C. this is no revocation 
| as 


W 


Devite. 


as to the other acre. 2 Vern. 720. pl. 639. Mich. 1716. Clerke v. 


Berkeley. 


154 


11. Mr. Bohun having four daughters A. B. C. and D. makes 2 Vern. 


his will in 1705, and thereby deviſes ſeveral parcels of his eſtates 
ſeverally to his four daughters, & int” al. he deviſes to truſtees all 
his lands, tenements and hereditaments in E. and F. or either » 

them, or near thereto adjoining, in truft for his daughter A. until her 
marriage or death, and in caſe ſhe marries with the conſent of h r 
truſtees then for her and her hers, or for ſuch perſon as ſhe jhall appoint, 
&c. But in caſe ſhe ſhould marry without conſent of her truſtees, an 

forfeit her eſtate, then to her other ſiſters equally between them, &c. 
Afterwards in 1708 the plaintiff Clerk marries A. with the conſent 


and apprebation of her father Mr. Bohun, and he ſettles upon the. 


marriage (his wife joining with him, who had theſe lands in join- 
ture) part of theſe lanA@deviſed to her by his will after the death of 
her mother, and alſo 7 l. per ann. fee farm rent, which was doubtful 
ifit paſſed by the will or not. 25 , 

Afterwards in 1709, Mr. Bohun the father dies without altering 
the will, 

Note, Mr. Bohun in a letter to Mr. Clerk upon the treaty of mar- 
riage, declares, what he will give with his daughter in preſent, and 
that ſhe will a better fortune at his death. - 66 5 04 

Iſt, Quzre, if this deviſe to his daughter A. in fee upon condi- 
tion of marrying with the conſent of the truſtces be diſpenſed with, 
or performed by her marrying in her father's life-time, and with 
his conſent? 

2d. Quære, if the father giving and ſettling upon his daughter 
A's marriage part of the lands deviſed to her by the will precedent 
to the marriage be a revocation of the whole deviſe to her, or only 
pro tanto, as was ſettled on her upon the marriage? | 

It was argued for the detendant, that this was a condition prece- 
dent, and till performance the eſtate cannot veſt, that it was not 
performed by her marrying with her father's conſent, that condi- 
tions precedent are not aided by a court of equity but muſt be ſtrict- 
ly performed before the eſtate will veſt either in law or equity, and 
to this purpoſe the caſes of FRY AND PoRTER in Vent, and BERTY 
AND LoRD FAUKLAND in Dom. Proc. were cited, 

As to the ſecond point they argued, that this ſettlement of part of 
the lands deviſed to her by her father upon the marriage, and the 71. 
per ann. fee farm rent, (which they inſiſted was not included in 
the deviſe to her) was a revocation of the whole deviſe to her, 
There are t2v9 jorts of revacations, viz. expreſſed and implied. Implied 
is either where the teſtator does ſome act ſubſequent to the devile, 
which is inconſiſtent with, and renders the deviſe impoſſible to take 
effect, or where the teſtator does tome act which apparently ſhes, 


720. pl. 
639. Mich. 
1716, 
Clarke v. 
Berkley & 
af. $4 
decreed ace 
cordingly, 
and as to 
the having 
the content 
of the 
truſtees and 
her mother, 
that was 
diſſenſed 
with by 
having the 
teſt toꝛ's 
Own cone 
ſent, wich 
was more 
to be re- 
gar Cd 
than any 
conſent of 
truitees, 

tt; whom 
he had dee 
1egatet a 
power do 
conſent in 
caſe of a 
marriage 
afrer his 


deceaſe. 


his mind to be altered fince the making the will, aud that this caſe 


comes within the laſt of theſe rules, for at the time of making the, 
will, Mr, Bohun conſidered his daughter A. as a child waolly un- 
provided for, and gives her theſe lands as her whole proviſion, and 
as to a child who never had any portion from him, and ther tore at. 


the time of making his will, A. was to be conſidered in a different 


Vor. VIII. N view 
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Deviſe. 


view from what ſhe was at the time of his death, when ſhe was mar- 
ried and had received a portion, and it cannot be ſuppoſed that a 
father would make the ſame proviſion for a married daughter who has 
had a portion, as for a maiden daughter who never had any thing 
They admitted that h marrying with her father's conſent 

1 er ing with her father's conſent in his 
life-time, cannot be a forfeiture 1 to veſt the eſtate in the de- 
viſees over, but the eſtate will deſcend as undiſpoſed of, and fo ſhe 
come in 25 one of the co-heirs to her father, for a fourth part. 

But it was inſiſted on for the plaintiff, 1ſt. That by the marriage 
in the life-time of the father, and with his conſent, the condition in 
the will was diſpenſed with by the act of the father, who did annex 
the condition to the deviſe, or elſe the condition was performed in 
ſubſtance by the marriage with the father's conſent, and where the 
ſubſtantial part and intent of the condit n is performed, equity 
will ſupply the defect of circumſtances, and ſo one way or other the 
eſtate did veſt by the deviſe. 

As to the ſecond point it was inſiſted that the lands given by the 
father in his life-time with his daughter in marriage, though after 
the will made was not a revocation of the whole deviſe to her, but 
only for ſo much thereof as was ſettled by the father upon her mar- 
riage. When Mr. Bohun made his will, he took into conſideration 
the whole affairs of his family, viz. the number of his children, 
and the quantity and parts of his eſtate, and allotted ſuch proportions 
to each child as he thought proper. He lived a year after A's mar- 
riage, and if he had deſigned that his daughter A. ſhould have no 
more of his eftate than what he gave with her in marriage, in all 
probability in all that time he would have altered his will accor- 
dingly, which is 2 ſtrong preſumption that his mind continued, that 
his daughter A. ſhould have all the lands deviſed to her by the will, 
and his giving her part of them in his life-time, is no argu- 
_ — ſhould not have the reſt at his death according to 

* 

Suppoſe a father by his will gives his daughter rooool. and after- 
wards marries her and gives her 5000 l. for her portion, and then 
dies without revoting hit will, this is clearly not a revocation of the 
whole deviſe of 100001. but only revocation or ſatisfaction 
pro tanto, viz. $0001. and ſhe ſhall take the other 5000 l. by 
the will, this is a plain caſe, and the ſame in reaſon as the 
preſent caſe. | | 
— Cowper C. was of opinion, that by the marriage with the con- 
ſent of her father the condition is diſpenced with, and the deviſe 
becomes abſolute; for conditions of this kind, be they conditions 
precedent or ſubſequent, are in nature of penalties and forfeitures, and 
if the ſubſtantial part and intent be 2 equity ſhould ſupply 
ſmall! defects and favour the deviſee. It is admitted here is no 
forfeiture, and ſhall I take away the eſtate from the firſt deviſee, 
when it cannot go to the — over, only to let it deſcend to 


the heirs at law, which certainly was never the intent of the 
© As 


teſtator. 


Deviſe, 
As to the ſecond point, he held that the lands ſettled by the fa- 


ther upon the nzarriage of his daughter A. is a revocation only pro 
tanto of the lands deviſed to her, and not of the whole deviſe; 
for implied revocations ought to be plain and certain, and the 
inconſiſtency moſt apparent, which is not ſo in this caſe; for why 
may not the father give his daughter all theſe lands at his death, 
though it was not proper for him to part with them all in his life- 
time, though he gave part by deed, why may he not give her the 
reſt by will? | 

Decree for the plaintiff the wife for all the lands deviſed to her 
by the will. MS. Rep. Mich. 3 Geo. in Canc. Clerk & Ux' 
v. Lucy & al. | 

12. A. deviſed his eſtate to four in truſt, and afterwards by a 
codicil he revoked be part of his will, whereby he made two of the 
four truſtees, and named two others in their room, this is no re- 
vocation of the other diſpoſitions in his will. 9 Mod. 68. Mich. 
10 Geo. Acherley v. Vernon. 


(XJ) In what Caſe Revocation of Part of the Eftate 


' ſhall be of the Whole. 


Li. IF a man commands another to write his will, and thereby 

give to his wife an ate fer life in his manor of D. and 
he writes it, that he gives it her for life, upon condition that ſbe 
ſhall nat marry, and this condition being fhewed to the deviſor, he diſ- 
allows it, yet by this the e/tate is not revoked, but only the condition, 
Sir Richard Pexhall's caſe cited, Mich. 38, 39 El. B. R. per 
Popham. ] 


was ruled in chancery, that the proviſo was void, and the reſt of the will ſtood good. 


Cro. E. 
100. in pl. 
«<Q 
cited Arg. 
that the 
teſtator 
died before 
the will 
was altered, 
and that it 
m—), 72. 


a. marg. pl. 2. cites S. C. that the condition is void becauſe countermanded by parol.— 3 Rep. 


-$3. b. Sir Richard Pexhall's caſe is a different point. 


(Y) Where by Revocation of Part [of the Things 
deviſed] all the Things, or Part only, ſhall be 
ſaid to be revoked. 


[1. 1 F a man deviſes three manors to J. S. and after he ſays, that 


the deviſee ſhall not have the manor of D. which is one of the 
three, yet this ſhall not be any revocation of the will for the other 
two manors. M. 38, 39 El. B. R. per Popham. |] 

2. Dev iſe of a term carved out of an inheritance for 99 years be- 
fore the ſtatute of 3 & 4 W. & M. cap. 14. of fraudulent deviſes 
in truſt to pay 141. per annum to his grand daughter for life, and after 
the making this will the devijor mortgage i this land to anther for 
co years, (which is a revocation _— of the deviſe for the _ 

2 ut 
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157 Derviſe. 


but the deviſee has an equity to redeem the mortgage) the mort- 

agee aſſigns over the mortgage to the plaintiff, who was a cre- 
& by bond to the teſtator, and thc reverſion in fee deſcended to 
the heir at law of the teſtator. The queſtion was, If the deviſee 
of the annuity ſhall redeem the mortgage without paying the debt 
due by bond to the aſſignee of the mortgagee? Per Cowper C. 
the mortgage in this cate is a revocation pro tanto f the deviſe of 
the annuity, and ſhe muſt keep down the intereſt, or pay a third 
part of the redemption, but being a deviſee, ſhe may re..em the 
mortgage without paying the bond. MS. Rep. Vaſch. 2 Geo. 


in Canc. Saunders v. Hawkins, 


(Y. 2) Revocation. By Satisfaction, Gift, &c. 


T'e fame f. DEVISE by will, and an agreement after the will made 


— — about à portion, and that it was to be in tull of what was in- 


the wii tended by the will, ought not to be conſtrucd as ſeveral ſums. 
mae. Ne Decreed by the Maſter of the Rolls, and affirmed by Ld. K. 
Ch. K. 38. Bridgman. 2 Chan. Rep. 35. 21 Car. 2 Hale v. Action. 


1c Car. 1. 


Willoughby v. Earl of Rutland. 


2. A. makes B. his brother executor by his will, and gives him 

all his real and perſonal eſtate, and afterwards mar ng, by a 

codicil makes C. his wife executor, C. ſhall have the perſonal eſtate, 

and not B. Vern. 23. pl. 36. Mich. 1681. Wilkinſon v. 

8. p. Ars. 3. A. deviſed to his daughter two hundred pounds. Item, I 2 
meer w K goods, if ſhe ſhall not be married in my life- 
mitted by time; afterwards he gives with her in marriage above two hundred 
Le. c. pounds and dies, having neither revoked or altered his will ; per 
— Commiſſioners, the legacy is extinguiſhed by the portion after 
332» 334. given, and ELKENHEAD's CASE was cited, where payment in the 
Hill. 1725. teſtator's life-time was adjudged a ſatisfaction of the like ſum de- 


n caſe of viſed. 2 Vern. R. 115. Mich. 1689. Jenkins v. Powell. 


Rider v. 

Wager. —— A. had three Caughters B. C. and D. and deviſed % B. 1000 l. and after in the 
fame will deviſed 2 B. C. and D. 1 5c I. a- piece for their portions, and charged the laſt ſums on 
land in 8. B. marries in A's life-time, and A. gave B. 4000 l. portion; per Ld. Wright, this 4000 l. 
is 2 ſit sfaction of the 1500 l. given B. in the will for her portion, and a revocation of the will 


pro tanto, but the roco. being a general lgaty given, B. muſt have it, notwithſtanding the 4000 l. 


given her for ber portion. Ch. Prec. 182. Hill. 1701, Ward v. Lant. 


5. C. cited 4. A. by will deviſed 10001. a- piece to five daughters, and after 
2 Vern. 125. legacies paid, gave the ſurplus of his lands equally among his five 

daughters, and gave one thouſand pounds portion with one of them 
in marriage, ſhe was excluded from the one thouſand pounds in- 
tended by the will. 2 Vern. R. 257. Hill. 1691, in caſe of Jeſſon 
v. Jeſſon, cited per Cur. as the caſe of Elkenhead. 

5. The defendant's teſtator by his will gave his 4 daughters 
60017. a-piece, and afterwards married his eldeſt daughter to the 
Plaintiſ and gave her 700 J. portion; after that he makes a codicth 

and gives lool. a-fiece ts his unmarried daughters, and thereby 

| | a ratifies 


Deviſe. 


ratifies and confirms his will and dies, and the plaintiff preferred his 
bill for the legacy of 600 l. given to his wife by the faid will; and 
the only queſtion was, whether the portion given by the teſtator 
in his life-time ſhould be “ intended iii fatisfaction of the legacy? 
And held that it thould ; and agreed to be the conſtant rule of this 
court, that where a legacy was given to a child, who, afterwards 
upon marriage or otherwiſe, had the like or a greater ſum, it 
ſhould be intended in ſatisfaction of the legacy, unlefs the teſtator 
ſhould declare his intent to be otherwiſe ; and it was ſaid the words 
ef ratifying and co»firming do not alter the caſe, though they amount 
to a new publication, being only words of form, and declare 
nothing of the teſtator's intent in this matter. 2 Freem. Rep. 224. 
pl. 295. Mich. 1698. Irod v. Hurft. | | 

6. A. by will gave 750/. to C. his younger ſon, and afterwards 
buys him a carn«t"gcommiſſion for 6501. and it was proved he in- 
tended to ſtrike ſo Much out of his will as ſoon as the accounts 
came from London, but he died before they came without altering, 
his will. Decreed that this ſhall go in diminution of the legacy, 
and be taken in ſatisfaction of ſo much. Ch. Prec. 263. Mich. 
1706. Hoſkins v. Hoſkins, | 

7. A. by will made in 1700 deviſed 50 l. to the wife of B. and 
afterwards in 1701 gave B. a note for 50 l. payable on demand. It 
was proved that the note was intended a ſatisfaction of the legacy. 
It was objected that the note and legacy were to diſferent perſons, 
one to the wife, the other to the huſband, and if he had died the 
wife ſhould have had the legacy, and B's executors the note, 
Per Maſter of the Rolls, it is a tettamentary queſtion, and evidence 
may be received; and diſmiſſed the bill. 2 Vern. 646. pl. 575. 
Hill. 1709. Chapman v. Salt. 

8. A. by a will gave legacies to his children, and to his eldeſt 
ſon 20001, afterwards he ſends him to Italy and lets him have 400 l. 
and being a merchant, enters n the debtor-fide of his book, my 
ſon debtor 4001. upon a computation afterwards of his eſtate, and 
finding it deficient, retrenches by codicil 4001. out of each of the 
other's legacies, without taking any notice of the eldeſi fon or his 
400 J. The Maſter of the Rolls decreed the whole 20001. Ch. 
Prec. 298. Trin. 1710. Bird v. Hooper. 

9. A. by will gave 300 l. to his daughter, provided foe married 
with her mother's conſent, if not, only 2001. atterwards in the life- 
time of the father and mother; ſhe married without conjent of either , 
He afterwards gave her 200 l. and died without altering his will. 
Ld. Macclesfield this a ſatisfaction of the legacy and ſo a revoca- 
tion of the will as to that portion. - Ch. Prec. 541. Mich. 1720. 
Hartop v. Whitmore. | | 


her to J. S. and gave her 300 J. in marrizge, and lived four years after without revok: 


The caſe is 
{tated that 
A. by will 
deviſed to 
his daugh- 
ter oo l. 
and that 
tterwards 
married 
1 His will. 


After the father's death the huſband became bankrupt, and the affignees brought a hilt againſt 


the executor. of the father for tie 5001, or to have, nt legſt, the 2001. reſique. 


But Ld. C. 


Parker held that giving a daughter a portion by w.1l, and after giving her 2 nortion ir. marriages 

by the law ot all other nations, as well as of Great Britain, a revocation of the po given 
y the will, and that by giving the portion the will was io ſufficiently revoke „th 
act of revucation wov'!d be revoking it, twice, and viifmitted the bill with cults. 


N 3 10H. Bill 


681. Mich. 1720. Hartop v. Whitmore. 


an other 
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Deviſe. 


10. Bill by the plaintiff and Ux'. againſt the defendants, execu- 
tors of Mrs. Tryon, to have a ſatisfaction for a note of 500 l. and 
| allo for a legacy of 10001. given to the plaintiff's wife. 

1 Mrs Tryon Lk three daughters (Ann the plaintifPs wife, E, 
and M.) made her will aud thereby deviſed 1000 J. to Ann, 800 l. to 
F. and 500 J. to M. &c. After this will was made, the plaintiff 
Mr. Pepper made his adareſſes to Ann, and upon a treaty of marriage 
Ars. Trym gave a note for 500 l. payable within fix months after 
marriage to Mr. Pepper, in augmentation of her daughter”s portion 
left her by her father, and the next day the marriage was had, and 
[ I59 ] upon the marriage day Mrs. Tryon, the mother, was taken ill and 
died fix 2 after of that illneſs, without altering or making a new 
will, but ſhe did declare, that ſhe did intend that her daughter Ann 
ſhould have but 1000 l. from her, and that now ſince ſhe had given 
ber this 500 l. ſhe muſt alter her will, and ſent for an attorney to do 
it, but when he came ſhe was light-headed angzaied ſoon after, and 
it was faid by the defendants the executors, that the aſſets of the 
teſtatrix were not ſufficient to pay the plaintiff the 5001. upon the 
k note and the 10001. legacy, and likewiſe the legacies left to the 
1 two other daughters, and two points were made in the caſe, 
ſcilicet. | | 
, Iſt, If this 5001. note ſhall be taken in part of ſatisfaction of 
i the legacy of 10001. 2dly, If parol evidence ſhall be admitted to 
1 prove the intent of the teſtatrix, and in this caſe? 
9 Mr. Vernon for the plaintiff inſiſted, that the plaintiff was well 

intitled to the 500 l. upon the note, and alſo to the legacy of 1000l. 

and that this caſe did not come within the rules of conſtructive or 

implied ſatisfaction in a court of equity; that here the legacy 

would not be ſatisfaction for the debt due by note, becauſe the note 

i | was given after the will made, and Conſequently could not be the 

5 intention of the teſtatrix to diſcharge the debt by the legacy which 

p was not then in being, and ſo it has often been held in this court. 

2dly, As to the parol evidence that ought not to be admitted to ex- 

plain the meaning and intent of teſtatrix, the will being in writing, 

and the words plain and certain, and cited the caſe of LiTTON v. 
FALKLAND in Canc. and afterwards in Dom. Proc. 

Mr. Mead contra. Admitting that the legacy of 1000 1. cannot 
be taken as a ſatisfaction for the note of 500 l. yet the note may be 
conſtrued as a ſatisfaction pro tanto of the legacy, if the party in- 
tended it to be fo, and cited the caſe of CALMAPDY v. CALMADY 
in Canc. The father by will gives his daughter 15001. for her 

ion, and afterwards upon the marriage of his daughter gave her 
15001. and died foon after without altering his will. This 15001, 
portion given by the father in his life-time was held as a ſatisfaction 
for the legacy. 
For the evi- As to the parol evidence, he ſaid it was not offered to controul 
dence being or explain the will in writing, but to prove the intention and 
— draugy meaning of Mrs. Tryon's giving the note that ſhe meant it to be 
caſes of iii part of the 10001. deviſed by the will, and that ſhe died before 
Doxie and ſhe could alter the will, as ſhe deſigned, &c. Parkes 
| ar 
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Deviſe. 


Parker C. Circumſtances of the teſtatrix and her family may be 
given in evidence to expound the will, but not any parol declara- 
tions to explain the words of the will, or controul it; that in this 
caſe there is no doubt upon the words of the will, but the queſtion 
is, if the teſtatrix has not advanced part of the legacy in her life- 
time upon the marriage of her daughter, and the evidence is only 
as yy the ſatisfaCtion, and thereupon admitted the evidence to be 
read. 

Maſter to ſee if aſſets ſufficient to pay all the legacies and 
upon report the court to determine as to the quantum due to the 
Plaintiff, MS. Rep. Hill. 9 Geo. Canc, Pepper & Ux'. v. 
Winyeve & al'. | | 

10. Mr. Lannoy, en his marriage with Mr. Frederick's 


159 
Doxie, and 
Littlebury 
and Buck- 
ley, in Dom. 
Proc, 


daughter, ſettled 5001. per annum on her; he after ſurrendered. 


ome copyhald eftates to the * of his will which he made, and gave 
2 


the copyhold to his . annoy after levied a fine, and made 
a new ſettlement, and increaſed her jointure 300 l. per anmm, but 


never altered his will. Ld. Chancellor. The ſettlement is a re- 
vocation of the will, for ſuch lands are compriſed ; but the copy- 
hold is not, and therefore paſſes by the will. Sel. Caſes in Ld. 
King's time, 48, 49. Trin. 11 Geo. Lannoy v. Lannoy. 

II. A perſon obliged to lay out truſi-money to be fettled on 4 
for life, remainder to the heirs of A. buys lands not of the value of the 
truſſ-money, and deviſes thoſe lands to B. who is heir at law to A. 
and alſs her nun right heir, and gives ſeveral legacies which could 
not be paid if the deviſe were not to be taken as part of ſati faction; 
and for that reaſon ſo decreed. Sel. Caſes in Canc. in Ld, King's 
time, 63. Mich. 12 Geo, Gibſon v. Scudamore. . 


(Y. 3) Will. Revocation, By preſumption. 


I. P ON an appeal before ſentence to the delegates it was 


. that if a man makes his will and 4i/po/es. ef, bis 


perſonal eftate among ft his relations, and afterwards hath children 
and dies, that this is a revocation of his will according to the no- 
tion of the civilians, this being an inafficigſum teſtamentum. 2 
Show, 242. pl. 240. Mich. 34 Car. 2. B. R. Overbury v. Over- 
bury. £3 

2. One made his will and appointed J. S. a ftranger executor, 
afterwards he went beyond ſea, and being governor of the planta- 
tions ſent over for an Engliſh woman of his acquaintance, whom 
he married and had children by, and died without any actual revo- 
cation of his will; yet thts total alteration = the teſtator's circum- 
fHances was held an implied revocation. ms's Rep. 304. men- 
tions it as a caſe cited by Sir John Trevor, which he ſaid he re- 
membered to have been adjudged. And the reporter in a note 
there mentions it to be the caſe of Eyre v. Eyre. 

3. A. made a will and deviſed lands to B. charged with legacies to 


W. R. and J. S. afterwards H. married and had children and died. 
| N4 The 


[ 160 ] 


S. C. cited 
Abr. Equ. 
Caſes 413. 
as Ayres's 
caſe. 


were de- 
viſed to a 
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femew-hom The legatees brought a bill for their legacies; but Sir ]. Trevor 


— held, that the marriage and having children was a revocation of 
wards mar- à will of land and diſmiſſed the bill. Wms's Rep. 304. in a note 


ried, and there ſays, this was adjudged 8 December 1701. Brown v. 
who died Thompſon. But the reporter adds, that he finds indeed in 


leaving her 


privement the regiſter book, that Ld, Keeper Wright in July following re- 
enſeiat of werſed the order of diſmiſſion, and decrecd payment of the Jega— 


afon, which :. : » -1 . 3 — 
fon would ies; but that in the abridgment of caſes in equity, p. 413. it is 
be heir to aid that it was on the particular circumflances of the caſe, and that 
the mother he allowed the ſtatute of frauds and perjuries did not extend to an 
as well 2S implied revocation, | ; | 

to the te · ; 

ftxror ; ſo that Ld, Keeper thought this no ſuch alteration of circumſtances ; for that no injury is 
done to any perſon; and thoſe are provided far whom the teſtator was moſt bound to provide 
for; and to he eſtabliſhed this will. Abr. Equ. Cafes. Trin. 1702. Brown v. Thompſon. 
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4. In caſe of great enmity ariſing and unrgconciled between te- 
ſtator and legakee, it ſeems to be of the — 7 of a revocation im- 
plied or preſumed. But there may be a diverſity where teſtator 
dies ſhortly after, and before he comes to the place where his will is 
ſo as he has no opportunity of altering the bequeſt ; and where he 
lives long afterwards and comes to the place where the will is and pe- 
rules it, yet makes no alteration, Went. Off. Ex. 242. 


©. (Z) New Publication. 


*Br.Deviſe, [ 7. J F a man deviſes certain lands, and after aliens the land 


| 3 _ to a ſtranger, and repurchaſes and after ſhews his intent 
Brook fays, that the ſaid will ſhall be his will, this is a new publication, and 


i the land ſhall paſs by the deviſe. * 44 E. 3. 33. 2 R. 3. 3.] 
there that «8 
the alienation and re- taking ſhall not defeat the will made before; for this is not his will till 


he dies. 


Bendl. 131. [ 2. If a man had deviſed an uſe before the flatute of 27 H. 8. 
1 which deviſe was revoked by the ſaid ſtatute, becauſe the uſe was 
„White. transferred into the poſſeſſion, yet if after the 32 H. 8. of deviſes 
S. C. al- he had allnued the ſaid will without new writing, this had been a 
Jueged 2 new publication, and the land had paſſed by the will. D. 3. 4. 


_ pry Ma. 123. 56. [ Putbury v. Trevillian.] ] 


PL. 14. S. C. adjudged. | 
r.. [ 3. If a man deviſes a term of which he is poſſeſſed and after 
_ 12 mortgages the term and after performs the condition, and enters, and 
Mich. 40 dies, it ſeems the deviſe is void. Contra, M. 40, 41 Eliz. 
3 Eliz. B. R. ] | 


Hewitt's Caſe. Deviſee ſhall have the reſidue. 


Mo. 59, pl. [ 4, If a man deviſes lands to another, and after makes a feof 


"1049 2 Jac. nent to the uſe of }*s will, though this be a revocation of the will, 


<, C. 2d- a + 
aged tat yet the reference of the feoffinent to the will makes it a new pub- 
51 1] lication 


Deviſe. 


Ncation of the will. Huſſy's caſe adjudged, cited by Will. H. 4. 
Jac. B. R. in Fretchevill's cafe. ] | 
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the feoff. 


ment was 2 


revocation 


of the will, and yet the countermanded will was ſufficient to declare the uſes of the feofment; 


adjudged. Ou, 76. 28 Eliz. C. B. 
Gybſon v. Platlets 8. C. and 8. P. 


5. If a man deviſes lands in fee to J. S. and after makes a 
fenffment theresf to a ſtranger, to the uſe of himſelf for life, the re- 
mainder to his wife for 7705 the remainder to his own right hers, 
and by the fame will makes his daughter executrix, admitting that 
this is a revocation of the will for the fee, if after the deviſor 
adds, and inſerts theſe words in the will with his own hands, ſcilicet 
1 make my wife and my daughter my executors of this my laſt will 
and teſtament; and alſo for his ſuperviſor before-named, who was 
dead, he puts in and interlines another to be * his ſuperviſar, and 
alſo gives and "roy new legacy to his wife, it ſeems that this is 
not any new publicatfon of the will for the lands, for the making 
of a new executor, and giving a ue does not touch the lands, 
nor ſhew any intent that this ſhould be a will for his lands, but 
for his goods. Dubitatur. M. 38, 39 El. B. R. between Moun- 
tague and Jeffrys. P. 41 El. B. R. fame caſe.] 


Gibſon v. Muteſs S. P.———Gouldſb. 32. pl. 7. 


Mo. 429. pl. 
599. 5. C. 
the court 
thought it a 
counter- 
mand ſor 
the whole, 
but they 
doubted as 
to the pub- 
lication. 

— Godalp. 
— — 
* Fol. 678. 


— 


57. ſays that 
the writing 
the name 
of another 


executor in this will, after livery, is a new publication of the will, and ſhall paſs the land, but 


cites the caſe of Mo. pl. 599. which fee ſupra 


S. C. cited Arg. Freem. Rep. 264. in pL 


287. Mich. 1679. but the court obſerved that this caſe was not reſolved, but is entered in roll 


with a dubitatur. 


[6. If a man ſeiſed of lands deviſes all his lands to J. S. and 


efter purchajes the manor of D. and after writes in his will, that 

D. ball be his executor, yet this is not any new publication to 
make the lands paſs. M. 38, 39 El. B. R. per Popham. |] 
17. But 4 aftcr the purchaſe of the manor of D. he delivers the 
firſt will as his will, and fays, that it ſhall be his will without put- 
ting any words thereto, yet this is a new publication to make 
the lands newly purchaſed to paſs. M. 38, 39 Eliz. B. R. 
Dubitatur. ] 

( 8. if a man ſeiſed of land in D. deviſes to another by his 
will in writing all his lands in D. and afier purchaſes other lands 
in D. and after one J. S. comes to him, and requeſts him to give 
him the buying of the land laſt turchaſ d, and he anſeuers him that he 
will not, but that his intent was that theje tands ſhould go to his ex- 
ecutors (for the deviſee was made executor by the will) as his other 
lands ſhould, and after the devifor cauſes a coatcil to be writ, in 
which there is a deviſe of ſeveral perſonal things,*as corn, and imple- 
ments of houſehold, ard annexes it to his firſt will, and after dies 
without other publication, yet this ſhall be a ſufficient publication to 
make the lands newly purchaſed to paſs by the will, for there 
needs no other words in the will than there were before, and his 
intent appears that it ſhould be his will by the annexing the codicil. 
M. 38. 39 El. B. R. between Beckford and Parnacoll ad- 
Judged. ] "= 
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Cro. E. 493. 
pL 11. 
Beckford v. 
Parnecott. 
S. C. all the 
juſtices (ab- 
ſente Gaw- 
dy) held 
tis a new 
publication 
of his will, 
and ſuffici- 
ent by the 
words to 

J. S. and 
Fenner 
held that 
the annex. 
ing the co- 
Mil there- 


to is a new publication; for therein he affirmed that it ſhould be bis will » that +ime; but the 
other juſtices doubted thereof, becauſe he does not thereby ſhew an intent that this will would 
be for his purchaſed land, nor that he then remembered it. Mo. 404 pl. 542, Beckford v. 


Farncott 


Parncott S. C. adjudged by three juſtices, but Gawdy doubted.———Gonldfs. 1 50. pl. 77. S. C. but 
no judgment. D. 143. a. marg. pl. 55. cites S. C. as adjudged, and ſays the main reaſon by 
Fenner, Clench, and Popham, contra Gawdy, was, that this annexing of the codicil amounted to a 
new Publication. —— 2 Lev. 244. S. C. cited per Cur, that by republiſhing the will all 
paſſed, becauſe the words in the will were ſufficient. | | 


Mo. 283. 9. A man has ſue four ſons, viz. A. B. C. and D. and deviſes 
pl- 476.5. lands to B. and the heirs of his body, and after his death withoat 
court ws iſſue to C. in tail, and then to A. in tail, the remainder to the right 
divided. hers of the deviſer. B. dies having iſſue F. and IV. Afterwards 
Barter lips, the deviſor ſaid, my will is, that the ſons of B. ſhould have the lands 
deo quære, deviſed to their father, as they ſhould if their father had lived and 
and ſays the died after me. The deviſor died, F. entered, A. the eldeſt entered; 
— whether if this amounted to a new publication, ſo as to intitle the 


decauſe the eldeſt ſon of B. the court was divided. Cro. E. 422. pl. 20. Mich. 
laſt publi- 37 & 38 Eliz. B. R. Fuller v. Fuller. | 


cation was 

not iu writing; and the others thought that there was enough befqgggin writing to make the 

ies to have the land, but there they ſhall take by deſcent, whereas now they are to take by 
Oo 


2 —_—_ 10. A. being ſeiſed of ſeveral lands in D. makes his will, and 
mays wy deviſes his lands in D. and all other his lands and tenements what- 


\ North's di- 618. of a new executor made was not reſolved ; but in the book it 
rection, was is entered with a dubitatur. Freem. Rep. 264, 265. pl. 287. 
fonnd, 224 Mich. 1679. C. B. Cotton v. Cotton. 


on a ſolemn X 
argument before all the judges of C. B. they unanimouſly gave judgment for the defendant that 
the lands in queſtion did not belong to the heir, but to the deviſee by the ſaid will. S. C. 
cited 2 Vern. 209. as tried before Ld. Ch. J. North in C. B. But the point there mentioned is, 
that the teitator foying bis will was in a box in hi; ftudy, amounted to a new publication. 


% I 63] 11. Teſtator's ſaying, my will is in the hands of F. S. ſhall fland, 
amounts to a good republication. Reſolved per tot. Cur. in a 
trial at bar on an iſſue directed out of chancery. 2 Show. 48. 31 
Car. 2. B. R. Anon. 

12. A republication is good where a man gives all his lands to 
J. S. and then purchaſes other lands, and then-republiſhed his will; 
becauſe there if he ſhould write it over again he would uſe the ſame 
words, but where he would have expreſſed it otherwiſe if he had 
wrote it de novo the republication will not paſs the lands; per 
Scroggs Ch. J. to which Jones J. agreed accordingly. 2 Show. 

63. Trin. 21 Car. 2. B. R. in caſe of Stead v. Berrier. 
2 Vent. 341- 13. The teſtator had a fon and grandſon, both named R. and he 
3 3 deviſed his lands to his ſin R. in fee, and gave a legacy to his grand- 
1 fon R. but R. the ſou dying in the life-time of the tęſtator he now 
and ju Publiſhed his will, and declared that his intention was, that R. the 
| grandſon 


Devitſe. 


grandſon ſhould take by the will inflead of R. his father; it was ob- 
ſected that this new publication of the will by parol could not 
alter the words of the written will, ſo as to put a new ſenſe on 
them; for ſon and grandſon are different names of appellation, and 
ſignify diſtinct perſons ; but three judges were of opinion, that the 
word ſon in the will is applicable to the grandſon, for he is a ſon, 
and more; but this judgment was — 7 on a writ of error in 
B. R. for that no parol declaration can carry the lands to one 
perſon, where by the words of the will in writing they are ex- 
preſsly deviſed to another, as in this caſe they were to the fon; 
and the teſtator himſelf had in this very will diſtinguiſhed between 
the ſon and grandſon, for he gave his lands to one and a legacy to 
the other, ſo that this new publication and parol declaration can 
never make the word grandſon ſignify ſon in the written will. 
2 Jo. 135. Hill. 31 & 32 Car, 2. B. R. Stead v. Berrier. 


Was adjou ned. 


Keb. $45. pl. 12. S. C. in B. R. adjornatur. Pollexf. 546. Berri 
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ment in C. 
B. reverſed. 
— 2 Lev. 
243+ Strode 
v. Bren- 
ger. S. C. 
The report 
er ſays he 
heard that 
the judg- 
ment was 
reverſed. 
Mod. 267. 
pl. 19. 
Stead v. 
Perryer. 

S. C. the 
court dif- 
fered, aud 
the cauſe 


2 M213. S. C three juſtices in C. B. were of opinion for the grandſon 
againſt the heir at law; but in error brought in B R. this eee reverſed. 


V. Steed. S. C. in B. R. 


and obſerves that judgment was given in C. B. by three juſtices, contra Scroggs, and in B. R. 
judgment was reverſed by the opinion of Scroggs, Jones and Pemberton, contra Dolben; ſo that 
upon the whole matter there are four judges againſt three, and the judgment of the three ſtand. 


opinionem Scroggs..nIbid. 477. pl. 656. S. C. in B. R. adjornatur. 
S. C. in B. R. and judgment in C. B. reverſed, 


14. New publication of a will is favoured in equity, and a 
fender evidence will ſerve the turn; per Churchill Maſter of the 
Rolls. Vern. 330. Trin. 1685. Hall v. Dunch. 

15. One makes his will, ſigns it, and declares it in the preſence 
of three witneſſes, and then makes a feoffment in fee, or does other 
act which-amounts to a revocation, and then new publiſhes his will in 
the preſence of one or two witneſſes, this may be good enough. 
Quzre, per Pollexfen. Skin. 227. Hill. 36 & 37 Car. 2 B. R. 

non. 

16. A man 3 age declared in the 7 of ſeveral witneſſes, 
that his will made when under age ſhauld ſtand; per Holloway and 
Allibon the will is void by reaſon of the firſt publication, and the 
latter publication will not make it good, becauſe it wants the cir- 
cumſtances required by the ftatute of frauds and perjuries, which 
will never make any retroſpect. And judgment accordingly niſi, 
&c. Comb. 84. Patch. 4 Jac. 2. B. R. Hawe v. Burton. 

17. Though a "iowa of a leaſe is a revocation of the deviſe 
of a term granted by that leaſe in law, yet the annexing codicili 
will amount to a new publication of that will, and decreed ac- 
cordingly. N. Ch. R. 162. Hill. 1689. Alford v. Earle. 


Freem. Rep. 292. S. C. in C. B. adjudged that the grandſon take by the deviſe, contra 
2 Show. 63. pl. 49. 
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2 Vern, © 
209. S. C. 
dut no judg- 
ment. 
S. C. cited 
3 Wms's 


— g &.% 8 * ' 
ox Kin phe [hd LACS 44 ry «6. - 
332 $ 1 


Rep. 168. by the name of Alford v. Alford, and that in 2 Vern. the point is not determined; but 
ſays that upon looking fart!:er into the caſe, and ſearching the regiſter's book, it appears to have 
been ruled by the court, that the codicil being annexed to the will was a re- publication of the 
will, if the renewal of the leaſe had been a revocation. 


18, Republication will paſs lands 2 after the will made gut ſince 
and before the republication. 1 Salk. 23 a 
B. R. Bunter v. Coke. 5 


Mo4, 78. Acherley v. Vernon. And muſt have all nece{ary incidents. Per Holt Ch. 
+ Gibb. 229. in caſe uf Bunter v. Coke. | 
19. If 


. pl. 16. Mich. 6 Ann, the ftatute | 


— 


—U— 


Ved 


S 


19. If an infant makes @ will and deviſes lands, and after full 
age republiſhes the will, the lands paſs. 1 Salk. 238. pl. 16. 
Mich. 6 Ann. B. R. in cafe of Bunter v. Coke. 
20. So of a feme covert, 1 Salk, 238. pl. 16. Mich. 6 Ann. 
B. R. in cafe of Bunter v. Coke. * 
21. So of a /unatick ; per Holt Ch. J. in delivering the opinion 
of the court. Holt's Rep. 246. pl. 13. in caſe of Bronker v. 
Coke. S. C. 
Since the 22. J. Earl of Bath, by his will October 11, 1684, only exe- 
ſtatute ol cyted, tot notice that his lands were ſetiled upon his ſon Charles and 
— — Jobn in tail male, and then deviſed in theſe words; in caſe my ſons 
are geg fhall have no iſſue male, then for the preſervation of my name and 
to _— family, I deviſe my ſaid lands unte my brother Bernard Granville, 
—_ sand the heirs males of his bedy iſſuing. B. G. died in the life of the 
15 the fr teſtator, having iſſue George then Lord Lanſdown, by which the 
urg. Re- deviſe to B. G. in tail male lapſed. 15 AW 1701. the teſtator 
— han ſent for ſeven perſons and ſaid, I ſent for you to be witneſſes to my 
Trevor and will, and fometimes to be witneſſes to the republication ef my will; 
Tracy. 1c and then tco# a codicil dated 15 Auguſt 1701, in one hand and the 
ork wall in the other, he ſaid, this is my will, whereby I have ſettled my 
fs eſtate, and I publiſh this codicil as part theres, and then ſigned the 
caſe. cadicil (which lay upen the table, with the will) in the prefence of the 
witneſſes who ſubſcribed it in his _ By this codicil he de- 
viſed in theſe words; whereas I heretofore made my will, dated 11 
October 1684, which I do nat intend wholly to revake, but in regard 
to the many accidents and alterations to my family and eſtate, 
1 by this codicil, which I appoint to be taken as part of my will, 
deviſe as fallows and then deviſed divers manors, &c. to his ſon 
Charles and his heirs, and 1001. per annum -to his nephew, then 
Lord Lanſdown, for life. He then put the will and codicil together 
in a ſheet of paper, and ſealed them up in the preſence of the "= 
witneſſes, but the will was not unfolded in thetr preſence, nor did any 
of them write their names as witneſſes on or under the will, or on 
the ſame paper, but on the codicil only. And by Parker Ch. J. 
and by the whole court this was held no republication; for ſince 
the ſtatute 29 Car. 2, there ſhall be no republication by implication, 
but the will muſt be re- executed, otherwiſe a deviſe of lands ſhall 
[ 16 5 ] not be good. Comyns's Rep. 384, 385. cites Hill. 11 Ann. 
Penphraſe v. Lord Lanſdown & al. 
23. Making a cedicil of perſonal eſtate and annexing it to the 
will cannot amount to a republication of the will. 2. Vern. R. 
722. Mich. 1716. Hudſon v. Simpſon. 
Mortg ages 24. Sir William Lytton, by his will 25 March 1700, deviſed /l 
7 27. his lands ts his nephew Lytton Strode and his heirs, and directed 
ter tnc mak. that he ſhould take the ſurname of Lytton; and his perſonal eſtate 
ing ul, he deviſed to dame Ruſſel his ſiſter and Lytton Strode, and made 
—_ 1; themexecutors. After his will made, Sir William Lytton purcha- 
33 fed the equity of redemption of ſome mortgages in fee, which were 
mobil, mortgaged to him before he made his will; and 13th Jan. 1704, by a 
* codicil atteſted by three witneſſes, he ſays, I make this codicil, which 1 
nen pur. Will ſhall be added to and be part of my laſt will, which I have 2 
merly 


Deviſe. 


merly made. And the Lord Chancellor Cowper, alrite Sir John 
Trevor Maſter of the Rolls, Ld. Ch. J. Trevor, and Mr. Juſtice 
Tracy, 16 June 1708. decreed that this was not a republication; for 
fince the ſtatute 29 Car. 2. there can be no deviſe of lands by an 
implied republication, for the paper in which a deviſe of lands is 
contained ought to be re-excuted in the preſence of three witneſſes, 
Comyns's Rep. 383. Mich. 10 Geo. 1. cites Litton v. Viſcounteſs 


1>Ikland, 


25. A boqneſt void at firſt may by publication after be made 
good. As it A. gives to AHA. his wife a piece of plate, &c. and 
he has no ſuch wife at the time, but after marries one of that 
name, and then publiſhes his will again; now this ſhall be a good 
bequeſt, Wentw. Al. Exccutors 25. 

26. A twill revoked Fay be jet on foot again. 1ſt. By a codicil 
annexed thereunio. 2dly, By adding any thing to the will, or making 
a new executor. Jdly, By expreſs ſheech or word that it ſhould ſtand 
or be his will. Wentw. Oft. of Executors, 24. | 

27. If one of the executors names is ſtricken out, and a flet is 
written over his head by the teſtator, or by his appointment, now he 
is revived executor; ſo if the teſtator expreſs by word in the 
preſence of witneſſes, that the party put out ſhall yet be exe- 
cutor ; but this is where the executors name is not ſo blotted out 
but that it may be read and diſcerned, for elſe the ſtet is upon 
nothing, and if the verbel re-affirmance ſhould renew his executor- 
ſhip, then muſt the will be partly in writing, and partly nuncupative, 
his name not being to be found in the nuncupative will, Wentw. 
Off. of Executors, 25, 26. 


(Z. 2) Set aſide. For Fraud, Circumvention, &c. 


I. TV E father having one only child deviſed the ſurplus of his 

eſtate to three executors in truſt for M. whom he inten- 
ded to marry, whereas ſhe was a led woman, and a feme covert. 
The child brought a bill, the truſt not being fully proved. Two of 
the executors declared by anſwer, that the truſt was for the faid M. 
but the third declared he conceived it was for the plaintiff, and that 
the father declared no truſt in him for the ſaid M. and che court de- 
creed for the child, the truſt not being fully proved. Chan. Rep. 
101. 11 Car. 1. Aynſworth v. Pollard. 

2. A. by will gives his lands to his wife, and her iſſue, out of 
the name and blood of A. The plaintiff inſiſts that this will was 
contrived by the wife, contrary to the intent of A. and againſt 
certain notes written by him, whereby he had ſettled the ſaid lands 
on the plaintiff and his heirs, after the deceaſe of the wife, and 
proved that the teſtator intended to prefer him being of his name 
and blood, and drew notes for his will, whereby he gave the lands 
to the wite for life, and after to the plaintiff and his heirs. But 

| A. tft 


i05 


chaſe; ner 
Harcourt a 
counſel. 
Arg. 3 Ch. 
R. 179. 
Trin 7. 
Ann. Litton 
al Strode 
v. Faulk- 
land; and 
r Cow- 


_ 
per C. accordingly, Ibid 183+ 
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Chan. Rep. 123. 14 Car. 1. Maun 


Deviſe. 
A. leſt the perfecting his will to an attorney, who prevailed with A. 
to let the will be a; he ſhould pen it. It appearing the faid W. had 
declared to ſeveral, that ſhe had the land but for life, and the court 
conceiving A. to be but weak, in regard he left it to the direction 
of the attorney, declared, and is of opinion that the ſaid will was a 
very imefficious will, ſeeking to 1 * name and cod. 
y v. Maundy. 

3 If a man makes a will in his ſickneſs by the over importuning 
of his wife, to the end may be quiet, this ſhall be ſaid to be a will 
made by conſtraint, and ſhall not be a good will. Per Roll Ch. J. 
in atrial at bar. Sty. 427. Mich. 1654. Hacker v. Newborn. 

4. The caſe was, T. of E. deceaſed having made a will and 
thereby made his wife ſole executrix; the defendant T. the ſon 
hearing of this will, came to his mother in the life-time of his father, 
and perſuaded her, that there being man debts, the executorſhip 
would be troubleſome to her; and deſired that he might be named exe- 
eutor, for that he by reaſon of his privilege of parliament could 
ſtruggle the better with the creditors, and perſuaded his mother to 
move his father in it; declaring that he would be only an executor in 


truſt for her; and the mother accordingly prevails on the father 


that it might be ſo; and thereupon T. the ſon gets a new will, 
whereby a legacy of 50 l. only is given to his mother, and therein 
he makes himſelf ſole executor, and cancels the former will, though 
the father oppoſed the doing thereof; and the /aft will was read 
over fo low, that the teſtator could not hear it; and when he called to 
have it read louder, the ſcriuvener cried he was afraid 7 diſturbing 
his worſhip. The defendant having thus made himſelf ſole execu- 
tor, and procured this will to be executed, where only a legacy of 
501. was given to his mother, ſet up for himſelf, and denied the 
truſt for his mother; and in his two firſt anſwers he denied the 
will was drawn by his directions, and that the 50 l. therein given 
to his mother, was without the teſtator's privity; but in his third 
anſwer he confeſſed it. Upon the whole matter it appearing to be, 
as well a fraud, as alſo a truſt, the Lord Keeper, notwithſtanding 
the ſtatute of frauds and perjuries, though no truſt was declared in 
writing, decreed it for the plaintiff, and ordered that the defendant | 
ould be examined on interrogatories, for diſcovery of the eſtate. 
Vern. 296, 297. pl. 290. Hill. 1684. Thynn v. Thynn. 

5. The plaintiff, a woman, getting the aſcendant over a young 
lady, made her ſwear to make her will, and thereof the plaintiff exe- 
cutor, and to give her all her eſtate, and when ſueh will was made, 
made her ſwear net to revoke or alter it. The young lady fell ſick, 
complained of the uſage, conſulted what to do, was much concerned 
at the injury done her relations by this will, but afraid of — 
damned if ſhe altered it; and fo Gad much diſturbed. The wi 
concerned perſonal eſtate only, and was proved in the ſpiritual court. 
The plaintiff prayed the aſſiſtance of the court to get at a term 


for years, which was in truſtees for the teſtatrix. But Jeffries C. 


declared, that though the will being of perſonal eftate only, and 
being proved in the {|.iricual court, could not be controverted here, 
et the plaintiff ſhou.d have no aid from this court, znd therefore 
diſmiſied the bill, that he did not ſce how this could be _— 
Wi 7 
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will, when not ambulatory as a will ought to be, nor made freely 
and voluntary, but gained by reſtraint and force on the party. 2 
Vern. 76. Trin. 1688. Nelſon v. Oldfield. 

* 6, A bill was brought to have a will ſet aſide, being obtained Bu it has 
dy fraud and circumvention; and my Lord Chancellor was clear of _ deen 
opinion, that a will may in equity be Jet gde for fraud or eircumven- dhe bote 
tion. Abr. Equ. caſes, 133. Mich. 1700. Welby v. Thornargh. of Lords, 

t 


hat a will 
of a real eftate could not be ſet aſide in a court of equity for fraud or impoſition, but n, fir be 
tried at lau on deviſavit vel non, being matter proper for a jury to inquire into. Abr. Equ. caſes 
133 · the 28th July 1728. Brambſby v. Kerridge. Abr. Equ. caſes 406. (C) pl. 4. S. C. 


Will obtained in extremis, and upon importunity of teſtator's 

wit, his hand being guided in the writing of his name, ſet aſide. 
MS. Tab. May 15th, 1711. Moneypenny v. Brown. 

8. A. deviſed lar te M. his mother in fe F. S. perſuaded her 2. vern- 
that the will was not well guarded, but he would draw another which 699. pl. 

Thould be ſufficiently guarded. He after drew a will in which he 622. & 
gave to M. an eftate for = only, the remainder in fee to himſ-If. | 
Upon a bill to eſtabliſh the firſt will, becauſe of the ill practices 
uſed in obtaining the after will, Cowper C. directed an iſſue in 
Middleſex, and where the will was made (though the lands lay in 
Shropſhire) to try, whether the will by which the lands in fee were 


deviſed to M. was the laſt will of A. the teſtator or nat. Wms's wit 


Rep. 287, 289. Mich. 1715. Gols v. Tracy. 
9. So if J. S. had alte the teſtator himſelf in the ſame man- 
ner, and had after limited the remainder in fee to himſelf, this 


would have been a good will in law, if atteſted purſuant to the | i 
bt 


act of parliament, but would be ſet aſide in equity for the fraud. 


and to be tried there. Per Cowper C. Ibid. 288. in S. C. 148 


10. There may be a fraud in obtaining a will, that may be re- Wms's 
lievable in equity, and of which no advantage can be taken at law. REP: 255- 
As if A. agrees to give the teſtator 20001. in bank-bills, if he 1775. per 
will deviſe his eſtate to him, and on delivery of ſuch bills makes Cowper C, 


his will and deviſes his eſtate to him, and the bills prove to be in S. C. 


But as to the teſtator's being non compos, that is intirely at law ol 
mg * 
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forged or counterfeit. Per Ld. Chan. 2 Vern. R. 700. Mich. 72 
1715. in caſe of Goſſe v. Tracy. 4 

11. Bill to be relieved againſt a will obtained by fraud and im- Equity 1 
poſition upon this caſe. The plaintiff's ſon had made a will in Jan, Abr. 133. 1 


1716, and thereby deviſed all his real and perſonal eſtate to the on con 


plaintiff his Johor, but falling ill ſoon after at a great diſtance (C.) pl. 4. 4» 
cites S. C 1 


am his father of a conſumption of which he died, the defendant S. 
perſuaded him to make a new will ſome ſhort time before his death, get 


whereby he deviſed all his real and perſonal late to the defendant (being the houſe * ; 
his kinſman) upon truſt to pay his debts and legacies but ſays of Lords, 48 


that a will 


nothing of the reſiduum, but there is the general clauſe of revoking f 18 


all former wills, &c. There were ſeveral witneſſes ta prove an im- eſtate could 
Poſition, and contrivance, and falſe ſuggeſtions to induce the not be ſet 
| Peflator to make this new will, ſufficient to ſatisfy the court that Inn, 
it was unfairly obtained, but the will was regularly figned, ſealed, — ſoe 
and publiſhed as ſtatute 29 Car. 2. of frauds doth direct, and ſo 2 fraud of 


wall at law. 
9 Ie 


} 

i I 
aſide in a + 
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impoſition, It was inſiſted for the plaintiff, that this being obtained by fraud 
2 and contrivance, though duly publiſhed according to law, ought 
tried at law to be ſet aſide in a court of equity. That this court is proper to 
on deviſa- give relief in all cafes of fraud. That a deed obtained by fraud 
—__ nom and contrivance is conſtantly ſet aſide in this court, and that there 
. is the ſame equity to ſet aſide a will ſo obtained, and ſome caſes 
per for a were cited to this purpoſe, but none ſeemed directly in point of a 
Aude ine, Will duly publiſhed and good at law being ſet atide in tuis court 
July :3, for * fraud, but ſeveral caſes were put, wherein it might be reaſon- 
1728. able to ſet aſide wills for fraud and impoſition. | 
* 11 68) It was inſiſted for the defendant, that there was no precedent for 
ſetting aſide a will duly publiſhed for fraud and impoſition in chis 
court without a trial at law, that it would be of dangerous conſe- 
quence and full of inconveniences to ſet aſide wills in equity, 
which are good at law. One witneſs ſwears, at the will was not 
truly read over to the teſtator before publication, that if this de- 
polition be true the will is void at law, that here were variety of 
evidence, and therefore proper to go to a trial at law upon a de- 
viſavit vel non deviſavit, or any other iſſue that the court ſhould 
think proper to direct, and inſiſted that without a trial at law this 
court could not ſet aſide a will duly publiſhed, 

It was replied, that the fraud in this caſe depends upon a great 
number of circumſtances, and that no iſſue can be framed to take 
them all in, nor can a jury well be charged with them; that fraud 
is the proper buſineſs of this court, and that in caſe of fraud it is not 
neceſſary to grant a trial at law. 

Parker C. ſaid, I am very well ſatisfied that this will was obtained 
by fraud and impoſition by the evidence that has been read, and 
that plaintiff ought to be relieved, but will take two or three days 
to conſider what relief is proper in this caſe; methinks this will 
ſhould ſtand as to the creditors to ſecure their debts, which are 
not provided for by the former will, for in that the real eſtate is 
not charged with them, but before I will totally ſet aſide this will, 
I will conſider well of the conſequences. Et poſtea (ut audivi) he 
decrecd the defendant to account for the perſonal eſtate having juſt 
allowances, &c. and to convey the real eftate to the plaintift ſub- 
ject to the payment of the debts of the teſtator, as a truſtee for the 
plaintiff, N. B. This decree was reverſcd by the Houle of Lords 
as to fraud, and the deviſee to have the frechold and perſonal eſtate 
ſubject to payment of debts. MS. Rep. Mich. 5 Geo. in Canc. 
Branſby v. Keridge & al. 

. 12. R. Son to the late earl of Radnor married the only daughter 
Pain. and child of B. who was fo paſſionately lond of his daughter, 
1725.in that whenever ſhe was in his preſence, he would break out into 
cate of great fits of paſſion and weep for joy to ſee her, Notwithitanding 
James v. this great fondneſs of his daughter, one W. took an opportunity 
was ſaid by When B. was under an arreſt, and officiouſſ / came to bail him, and 
— — inſinuates into him, that his fan-ia-taw was the occiſion of his being 
1 ll, that arreſted; and thereupon wrought ;o far upon him as to get him inte 
tie:e was a 4 priv te place, uc here he was removed out of his ſon and daughter's. 


Fan, frowledge, and where he went cy a ſtrange name; no one of his 
| . friends 
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friends had any acceſs to him but W. himſelf, and ſuch as he would 
permit. R. made frequent application to be admitted to him, but 
was refuſed, Which was all in proof. While he was under this 
concealment, W. tampers with one B. that had B's will in his 
cuſtody, and would bave had him ſuppreſſed that will, whereby 
he gave his eſtate to his daughter. It happens, during bis being 
thus ſecured he fell ſick, thæn there is a will prepared for him 
to give this eflate away to M. from his only daughter; they get three 
witneſſes to the execution of it, This will was never read oder to 
him; this appears in the proof; but they got him to execute it; 
and he dies. Hereupon R. exhibits his bill in this court to ſet 
aſide this will. There was proof made of all this matter that was 
opened, and this point of ſurpriſe in obtaining this will was inſiſted 
upon ſtröngly. The Ls, Chancellor at the hearing was aſſiſted by 
the Ch. J. Bricgman, the Ch. B. Hales, and J. Rainsford. But 
notwithſtanding all 8 proof they * could not prevail to ſet afide this 
will in this court; and afterwards when they came into the Houſe 
of Lords they were of the ſame opinion, and it ended at laſt in re- 
lief by the legiflative power, an act of parliament; cited by Baron 
Powell. 3 Chan. Caſes 61. in caſe of Bath and Mountague as the 
caſe of Bodmin v. Roberts. 


Lord Clare, and in the cafe of Bodmin and Roberts; but where a deed (which is not revocable as 
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berwixt a 
d:ed and A 
will gained 
from a 
weak Man, 
and upon 
miſrepre- 
ſentation or 
fraud; for 
if a u be 
gained from 
a weak man, 
and &y falſe 
repre fentas 
tion, this is 
not a ſuffi- 
cient reaſon 
toſet it aſide 
in equity, as 
was deter- 
mined in 
the caſe of 
the late 
Duke of 
Newcaſtle's 
will be- 
twixt Lod 
Thanet and 


a will) is gained from a weak man upon a miſrepreſentation, and without any valuable conſider- 


ation, the ſame ought to be ſet aſide in equity. 


13. Will ſet aſide after forty years poſſeſſion under. it upon account 
of the inſanity of the deviſor and a/though in prejudice of a purchaſer. 
MS. Tab. Feb. 24, 1726. Squire v. Perſhall. 

I4. Executor of a will which was. obtained by fraud but proved 
in the ſpiritual court, decrecd as to /e much of the will as ſubjected 
the lands for peyment of debts it h, ſtand, but as to the reſt, the 
executor to be a truſtee for the devifee of the former will; de- 
creed per Ld. Chancellor but reverſed. MS. Tab. March 11, 
1727. Kerrick v. Branſby. 


(Z. 3) Raſures, &c. in a Will. What is to be 


done. 


1 WI E RE there are raſures in a will and the executor 

ſubmits that the will ſhould be proved, as if no ſuch 
raſures had been made, and annexes to the will an inſtrument pur- 
porting ſuch conſent; North K. thought the executor concluded 
by this conſent, but ſaid, the uſual courſe in ſuch cafes is to have a 
ſentence againſt the raſure, and then a probat granted with the 
words raſed out, inſerted therein. Vern. 256. pl. 249. Mich. 
1684. Parker v. Aſh. ; ; 

2. If one of the executors names be ſtruck out, and afterwards a 
Net be wrote over it by the teſtator or by his appointment; now he 
is revived executor, Wentw, Off. Ex. 25, 26. 
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(Z. 4) In Caſes where the Will is ſet aſide, What 
Allowances ſhall be made the Executor as to 
Payments by him. 


I. A By will deviſes his lands ts his wife during the minority of 
* his fon, and dies, and has only a poſthumous ſon, and 

ives her power to make leaſes to raiſe money to pay debts, &c. 
She enters, takes the profits, and marries. Ihe ſecond huſband 
lives ſome years and takes the profits of ſuch land as ſhe. had not 
let, the other part ſhe had let purſuant to the will. The fon comes 
of age and proves a revocation of the will, and prays his mother 
may account; it was ordered that ſhe accornt all the profits taken 
by herſelf or her ſecond huſband, and the reaſon was, that ſhe ſhould 
[ 170 ] be ſaid to take them till the intant was fourtcen years old as guar- 
dian, and after as _ and ſhe was to anſwer as to what her 
huſband took as in a deva/tavit. And whereas ſhe had paid lga- 
cies charged by the will on the lands, it was ordered, that ſhe be 
allowed thoſe, but as for the leaſes made by her, though they were 
for fines and full rents, though ſhe offered to account for the fines 
and rents the court would not make them good, becauſe the mother 
could not ſet, or let, lands. Ch. Caſes 126. Paſch. 21 Car. 2, 


Hele v. Stowell. 


( .A. a) Conſent to a Legacy. 
In what Caſes it is neceſſary. To what Thing. 


v 


S. P. Per [C I. IF certain goods are deviſed to one, he cannot take them 


Thirn. Br, - : 
— without the delivery of the executor. 11 H. 84. | 
11. cites S. C. No deviſee may take the legacy of his own authority, but ozght to have i: 


del vered is bim ty the exicutors, or to ſuc for ut in the jpiritu '/ court, Br. Deviſe, pl. 3. cites 2 H. 6. 16. 

Bridgm. 54. cites S. C. and 37 H. 6. 8. a. where a diverſity is taken as here, and that it is 
there ſaid that if the thing deviſed is certain, and a ſtranger takes it, the executor ſhall have 
an action of treſpaſs; but that in old N. B. 57. there is no ſuch diverſity. Kelw. 123. 
pl.93- Caſus incerti temporis is a nota, per Keble, that deviſee of a thing certain may take it 
without the delivery of the executor ; but otherwite of a thing uncertain. — If a man de- 
wiſes a thing uncertain, as the third part of the gods, &c. and a ſtranger takes it, there is no remedy 
but to ſue for it in the ſpiritual court, but guar if be may tale it aut of the poſſeſſion of the executor ? tor 
it may be that the debts excecd the goods, and then the deviſe is void. Br. Devile, pl. 6. cies 
27H. 6. 8. all. 35. Hill. 23 Car. B. R. in cafe of Eeles v. Lambert in B. R. it was agreed 
by counſel, and alſo by the court, that though the legacies were deviſed in ſpecie, yet the lega- 
tees could not take them without the aſſent of the executors. Mar. 137. Mich. 17 Car. 
Heath J. ſaid, that all the books hold an aſſent neceſſary, except 2 H. 6. 16, and 27 H. 6. 7. 
which ſeem to take difference where the legacy is given in certain, and in ſpecie, that there it 
may be taken without aiſent ; but where it is not given in certain, there it cannot; but he held 
clearly the law to be otherwiſe, and that though it be given in certain, yet the legatee cannot take 
jt without the executor's alſent; for ſo the executor ſhould be ſubject to a devaltavit, without any 
fault in him, or any means to help himſelf. — Goods in ſpecie are deviſed, yet the legatees 
have nc property before the executor has delivered them, any more than if they had never been 
deviied; agreed per counſel on both tides. Sti. 54. Mich. 23 Car. in caſe of Eeles v. Lambert. 


1 


—hnut legatee has an inter in them preſently. Arg. 55. ut ante. 


tain. - PW 
And. Wentw. Off. of Executors, 221. that if teſtator bequeath goods in the hands of F. S. to 7.5. 
yet the property is not transferred to J. S. without executor”s aſſent, though executor has ſuf- 
ficient for payment of debts without them, and therefore executor may at common law recover 


the thing or damages againſt the legatee. 


[ 2. If a man poſſeſſed of a /zaſe for years of land deviſes it to 
another, the deviſee cannot have it, or enter into it without the 
aſſent of the executor or adminiſtrator. Tr. 39 El. B. R. P. 11 
Ja. B. per Curiam, ] | 
3. If A. deviſes a chattel to B. 2 life, the remainder to C. this s p. For it 
chattel cannot be taken without delivery of the executor. Br. Exe- may be that 


a . all the goods 
cutors, pl. 133. cites 37 H. 6. 30. per Priſot. ar 


ficient to diſcharge tlie debts and funerals ; but when the deviſe is made to the executor”, there 
the executors may take it; for he has no other remecy ; for he cannot ſue againſt himſelf and 
his companion. Br. Deziſe, pl. 13. cites S. C. But when a chatte is dviſ d i ow the 
remainder ts another, if the Wcutor deliver it to . fff, and after he dies, there the /ec:nd eit; 
for the firſt delivery is exrcuted for all; per Priſot and Needham; contra per Danby ; but executors 
0ught to make d to the ſecond alſo, Ibid. 


4. And by him if the executor gives it to another, the deviſee has 
no remedy by the common lau-; but it ſeems that he ſhall have it, 
or the value, by the ſpiritual-Jlaw. Ibid. 
5. If a legacy be deviſed thus, let B. have ſuch a thing, there B. [ I71 ] 
may take it without the delivery of the executor. Arg. Sti. 73. in 
caſe of Eeles v. Lambert, cites 2 E. 4. 13. 
6. In treſpaſs per Brian Ch. J. where a termor .deviſes his term, 
the deviſee cannot enter after his death without livery of the execu- 
tor, by which he ſaid, that the deviſor made the plaintiff and this de- 
fendant his executors, by which he entered; and per tot. Cur. he 
may enter and hold in ſeveralty. Br. Deviſe, pl. 24. cites 20 E. 
7. If a man deviſes by ſpecial name or generally goods or chattels Fin. Law. 
real or perſonal, and dies; the deviſee cannot take them without the 5 172+ 
aſſent of the executors, Co. Litt. 111. a. GO 


Off. of Executors. S. P. as to chattles, tho' heretofore ſome opinion has ran otherwiſe, and in 
Marg. cites 27 H. 6.8. 


8. When a man is ſeiſed of lands in fee and deviſes the ſame in 
fee or fee tail, for life, or for years, the deviſee ſhall enter; for in 
that caſe the executors have no meddling therewith. Co. Litt. 
III. a. 

9. Leſſee for years on condition not to alien, or deviſe to any, but 
his children; by deviſing it to a ſtranger the condition is broken, 
though the executor never aſſents to the deviſe. Cro. J. 75. pl. 4. 
Trin. 3 Jac. B. R. Horton alias Burton v. Horton. 

10. If a legacy be given to one of the executors themſelves, he may 
take it without any aſſent of bis co-executors, and that before admi- 
nitration, if he will, Perk. S. 572. 

11. If the teſtator has land for the term of twenty years, and he 
deviſes the fame land unto one of his executors, he may enter and 
occupy the land according to the deviſe without the aſſent of the 
other executors, &c, Perk. S. 572. 

8 2 12. If 


Devile, 1 70 


Arg. Bridgm. 54. 
contra, and ſays in old N. B. 87. there is no difference be:ween a thing certain and not cer- 


—— . — 2 — - 
— —ä—I6P —— ——— —— —v—uU— . 22 * 3 


CT EE. COU DYED LL LETTSERTY 


— 
— Þ 


Se 


_ 


3 
anda 


—— cab — — 
* — $ 2 


a 
- 


P44 


> An. I _ 


171 


{ 172] 


Deviſe. 


12. If the teſtator was a termor for years and had deviſed 
parcel of the years unto all the executors, &c. The ſtranger 
who is in remainaer ſhall not enter, nor occupy without the aſſignment 
of the executors, becauſe it cannot appear, whether they occupy the 


lands as executors or as deviſees. And therefore it ſhall be taken, 


that they occupy as executors, and not as deviſees; for that is more 

for the benefit and profit of the ſoul of the teſtator; Tamen Quære, 

= they ſhall be adjudged in the land in ſuch caſe, &c. Perk, 
374. 

13. If a man has land for ferm of years, and makes his will and 
deviſes the ſame land unto A. the wife of J. S. and makes the ſame F. S. 
his executor and dies, and J. S. enters into the land, and occupies / 
the ſame, but it does not appear whether he occupies the ſame as execu- 
ter, or in the right of his wife, 3 S. makes his will, but ſays 
uething of the term in his will, and makes T. K. his executor and 
dies within the term, it ſeems that the wife, X. o was deviſee, can- 
not enter into the land deviſed unto her without the aſſignment or 
_ of the executor of her huſband, Tamen Quære. Perk. 

375. 

14. As to all chattles, real and perſonal, deviſed, 4 the executors 
will not deliver, aſſign or pay them unto the deviſces, they have 
no other remedy but to ſue for them in the ſpiritual court, for the law 
does more reſpect the ſoul of the deviſor than the deviſees, and 
therefore the law will not ſuffer the deviſees to take their legacies 
out of the poſſeſſion of the executors in deſpight of them, becauſe 
the legacies ſhall not be aſſigned, delivered, or paid, until all the 
debts of the teſtator be ſatisfied or paid, in ſo much as if the execu- 
tors afhgn, deliver, or pay the legacies before the debts of the teſ- 
tator are paid, and there be not ſufficient goods of the teſtator to 
pay his debts, the executors ſhall be charged of their own goods, 
&c. Perk. S. 570. | 

15. Notwithſtanding, that a man deviſes a chattle real or perſonal 
by his will, yet the executors are bound in law to pay the debts of 
the deceaſed, before they pay or deliver any legacies. And therefore 
the common law is, that the deviſees of chattles real or perſonal 
cannot enter upon the legacies, nor take them without the aſſign- 
ment or delivery of the executors, or by their aſſent, or without 
the aſſignment or delivery, or aſſent of one of them; and the reaſon 
is, becauſe the ſoul of the teſtator ſhall not be in danger for the 
non-payment of his debt, &c. Perk. S. 488. | 

16. If one deviſes his lcaſe-land to his executor for life, the re- 
mainder over, there ought to be a ſpecial affent thereto by the exe- 
cutor, as to a legacy, otherwiſe it is not executed. Cro. C. 293. 


pl. 3. Hill. 8 Car, B. R. Roſe v. Bartlet. 


17. A legatee hath not any intereſt grantable before aſſent, yet he 
aw intereſt relcaſable; per Brampſton Ch. J. Mar. 139. Mich. 
17 Car. | | 

18. If an executor refuſes to aſſent, he may be compelled by the 
2 court. Mar. 96, 97. pl. 167. Trin. 17 Car. C. B. 

On. N 


19. Teſtator 


Deviſe. 172 


19. Teſtator releaſes a bond by will, it is not good. But quære, 
What aſſent is requiſite to ſuch bequeſt? Sid. 422. pl. 1 1. Trin. 
21 Car. 2. B. R. Pigeon v. Harriſon. 

20. Executors aſſent is not material where there is no deviſe; 
as where it was on à condition precedent, which never happened, 
Adjudged. Cumb. 438. Trin. 9 W. 3. B. R. Eſcourt v. 
Warry. . 


(B. a) V may Conſent. 


[ I. A Feme covert executrtx may conſent to a legacy, 7 H. 4. Br. —_ 
. tors, pl. 47, 
13. b. ] | Cites $. & 
and S. P. admitted. =Titzh. Executors, pl. 55. cites S. C. that ſhe may pay legacies. 
5 Rep. 27. b. Hill. 26 Eliz. B. R. in Ruſlel's caſe the court denied the opinion in 16 H. 6. Releaſs 
45. as to feme covert executrix; for though ſhe is executrix, yet ſhe can do nothing to the pre- 
judice of her baron; but that without doubt the releaſe of the baron is good. —— The affent of 
a feme covert will not bind beſelf. But the aſſent of the baron is ſufficient where the wife is execu- 
trix, even though ſhe be within age, if he be of full age, but not if he be under 21, and ſhe above 
17. as it ſeems, unleſs there are aſſets ſuſhcient, which in this caſe perhaps may be material, though 
not in the other. Wentw. Off. of Executor 223. Sid. 188. pl. 14. Paſch. 16 Car. 2. in 
caſe of Coates v. Bellamy, the court held, that though anciently it had been a point, yet ſince Ruſ- 
ſell's caſe in Co. Rep. they thought it was ſettled, that feme covert cannot aſſent to a legacy, and 
ſo was their opinion. 


[ 2. If there be two executors and goods are _ to one, he 
may aſſent to his own legacy, and take the goods without the aſ- 
ſent of the other. II H. 4. 84. ] 

[ 3+ If the teſtator deviſes a leaſe for years to his executors, one 
executor without the other may conſent to the legacy, as to his own 
part, without any conſent made by the others. M. 37 El. B. R. 
between Pannel and Fen, admitted, ] 

4. An infant executor at the age of 18 years, 1 to a 5 Rep. 29. 
legacy' per Anderſon Ch. J. Cro. E. 719. in pl. 40. Mich. 41 & A 
42 Eliz. C. B. Piggot's 
Caſe. S. C. Cro. E. 602. pl. 14. S. C. ——— Rep. 29. b. Mich. 4r and 42 Eliz. C. B 
S. C. and S. P. cited per Cur. as adjudged Hill. 40 Eliz. C. B. Pigot v. Gaſcoigne, that infant 
exccutor betore 17, cannot aſſent to a legacy, &c. Wentw. Off. of Executors 223. S. P. 
8. C. cited Roll. Rep. 248. Mich. 13 Jac.— — S. C. cited Sid. 188. 


5. If there are ſeveral executors the aſſent of one only is ſufficient. 
Wentw. Off. of Executors, 223. 


(C. a) [Aſſent to a Legacy.] [173 ] 


At what T; me it may be made. 7 ol. 679. 


. : — 
I I. FF a man hath a term for 52 years, and deviſes this term to 
his executor after his legacies paid, and deviſes 101. to be 
paid to the iſſue of a ranger when he comes to 21; the executor ſhall 
not have this as a legacy by 7 aſſent till the iſſue comes to ay 
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Deviſe. 


and until he has paid him the 101. or made an agreement with him 
for it. Paſch. 6 Ja. B. between Brand and Dane, per Curiam.] 

{ 2. But in the ſaid caſe, if he deviſes 40. to be yearly paid to a 
firanger for 52 years, this ſhall be a legacy in him preſently by his 
aſſent; for that otherwiſe he ſhould never have it as a legacy, in- 
aſmuch as the 40 l. is to be- paid during all the term. Paſch. 6. 
Ja. B. dubitatur.] | 

3. A term was deviſed to an exccut:r, who ext red before any pro- 
bate of the teſtament, and ccrupiel the land for à year and more, 
without any probate, and died, It was ruled that the property of 
the term was lawfully in the executor by his entry without any 
probate. D. 367. a. pl. 39, Mich. 21 & 22 Eliz. Anon. 

4. Wentw. Off. of Executors, 225, thinks an aſſent cannot be 
made after a diſaſſent. Yet he makes a qu Becauſe ſuch re- 
fuſal may be controlled by the ſpiritual court or court of equity. 
But he ſays, that notwithſtanding a decree in ſuch court, he ſees 
= how any legal intereſt can be transferred by that compelled 
aſſent. | 

5. Mer after an aſſent to a legacy can an executor a:/aſſent. 
Wentw. Off. Executors 225. 

6. If the executor rides or drives in his coach a horſe bequeathed to 
J. S. So if he uſes him at plough, this ſeems not ſuch diſagree- 
ment to the execution of the Jegacy as that the executor cannot 
after aſſent to the legatee's having thereof. Wentw. Off. Execu- 
tors 225. 0 

7. Mer is the executor's continuing to depaſture land, the term 
whereof teſtator deviſed to J. S. any diſagreement to the execution 
of the legacy. Wentw. Off. Executors 225, 226. 

8. But if this leaſe- land had been leaſed out by teſtator from year 
to year, and the executor aiſcharges the tenant and takes it into his 
own hands at the year's end; this ſeems to be a diſ-aſſent. Wentw. 
Off. Executors 226. | 

9. So perhaps may his taking or difraining for rent due after 
teftator's death. x Hang Of. bt _ / 4 

10. Where a ferm is deviſed to A. and after the teſtator's death 
the executor takes a new et the ſame land for more years in poſ- 
ſeſſion or th begin preſently. By this the term left by teſtator was 
ſurrendered and crowned, fo that it could not paſs to A. by the 
executor's aſſent aſter. Wentw. Off. Executor 226. cites it as 
held in caſe of Lowe v. Carter. 

11. If a legatee dies before aſſent by the executor, yet the 4 
will be good, and the executor may aſſent afterwards, and this ſhall 
be aſſets in the hands of the executors of the legatee. Mar. 135, 
137, 139. pl. 209. Mich. 17 Car. Southward v. Millard. 

12. Anexecutor, before probate, may aſſent to the delivery of a 
legacy, or that the legatee do take or receive his legacy. Godolp. 
Orp. Leg. 144. cap. 20. S. 1. 

13. An 441 aſter — was allo ed to prevent a forfeiture, for a 
forfeiture ſhall not bind where a thing may be done afterwards or 
any compenſation made for it, unleſs where there is a deviſe over 
to a third perſon, 2 Vent. 352, Hill, 32 & 33 Car, 2. in Canc, 
Cage v. Rullel, 

(C. a. 2) 


Deviſe. 


(C. a. 2) Aſſent. How it may be made. 


I. ASSENT to a legatee may be on condition precedent, as thus; 

I am content that if you can get and bring in to me ſuch 
a bond in which teſtator was bound to J. S. that then you enter 
upon the term or take the corn and cattle to you bequeathed. 
Wentw. Off. Executor 236. | 

2. So of other like conditions preceding the aſſent; as if you get 
the conſent of my executor; or if you will pay the arrearages of 
rent due to the teſtator at his death; or if you will pay the wages 
already due to the ſegyants attending about the cattle or corn to you 
bequeathed; in uct Wis there is no aſſent unleſs the condition be 
performed. Wentw. Off. Executor 236. 

3. But if it be on condition ſubſequent, as thus; I agree you ſhall 
have the thing bequeathed, provided you ſhall pay 101. yearly to 
me, or to ſuch creditor of teſtator's, and is like the caſe of attorn- 
ments. Went. Off. Executors 236, 237. 
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If a term is 
de viſed to 
J. S. and 
the execu- 
tor aſſents 
that J. S. 
ſhall have 
it on condi- 
tion, the le- 
gatee ſhall 
have it ab- 
ſolutely. 
For after 
the aſſent of 
the execu- 
tor, he 1s 
in by the 
deviſe. Per 


Cur. 4 Rep. 


28. d. in pl. 


17. Trin. 3; Eliz. B. R. 


4. Aﬀent to make a deviſe good may be by an agreement either 
by word or deed; and it ſeems that whatever words or verbal agree- 
ment will be a good attornment in law may make a good aſſent to a 
legacy; if therefore the legacy be agreed to on certain terms and 
conditions, this will be a ſufficient attent in the executor to perfect 


the legacy. Godolph. Orp. Leg. 144, 145. cap. 20. f. I. 
52. b. in Lampert”: 


/ 


(D. a) bat ſhall be ſaid an Aſent in Law to a 
Legacy. 


{ 3. IF a term be deviſed to an executor for a certain time, the re- 
| mainder over, and the executor enters generally, he ſhall be 

adjudged in by the law as an executor, and not as a legatee, becauſe 
if he ſhould be adjudged in as a legatee, perhaps this would be a 
devaſtavit, and ſo the law would do a tort, and alſo by this the re- 
mainder would be ſettled, and could not be deveſted by the diſaſſent 
of the executor after, which would be miſchievous to the executor, 
Mich. 37 EL B. R. between * Pannel and Fen, per Curiam adj 57 
ed. Co. 10. + Lampet 47. b. adjudged. Mich. 11 Ja. B. 
between Ellis and Oſborn, agreed. ] | 


tors. 


Non refert © 


an quis aſ- 

enſum 
ſuum pre. 
bet verbis 
an rebus 
ipſis & fac- 
tis. to Rep. 
caſe. 


Keb. 15. 
the caſes 


Cited. 


Mo. 3 co. 
pl. 470. S. 
Co the de- 
viſe being 
to his exe» 
cutors till 
they had 
paid all his 
debts and 
legacies, 
and adjudg- 
ed that they 
ſhall take it 
as execu- 


Cro. E. 347. pl. 19. S. C. reſolved accordingly.— Gouldſb. 185. pl. 125. S. C. 


Clench and Fenner held, that they take as executors, but no judgment, —— | 2 Brownl. 172. 


Falch. 19 Jac. C. B. Lampit v. Starkey. S. C. 
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175 ; Devilſe, 


ee [ 2. If a man deviſes à term to his executor, and he enters geue- 
tir. Execu- 74), the law ſhall fay prima facie that he is in as a legatee be- 
tor (where cauſe this 1s better for him, and the law intends that the executor 
he ſha! aſſented to it, and if he be in danger of a devaſtavit, he may after elect 


take as exe- . r , 
cutor, and #2 be in as executor, and fo explair this general entry, ſo there ſhall 
where as le- not be any devaſtavit. Mich. 37 Eliz. B. R. 4. between * Pan- 


mat de- nel and Fen, per Curiam, I9 Eliz, Lord Wind- 
© for's caſe adjudged, Mich. 11 Ja. B. R. between Ellis and Oſborn 
| dubitatur, though the executor had ſufficient tor all debts, legacies, 


and funerals, ] | 

Mo. 357. [ 3. If ee for [years] leaſes for years, upon condition that he 
3 fall not alien by will or otherways, and he dewijes it to his executors 
Elz. Lors 20% enter generally, it ſeems that he ſhall not be ſaid in, prima 
Borougus v. facie, as a legatee, but as executor, becaule if he {hould be in as 
OS legatee, this thould be a breach of the conditign, and then no ſub- 
fays it was 1<quent election of the executor to be in as executor could help it, 
adjudgeda Contra, 19 Eliz. Lord Windſor's caſe adjudged. ] 


forfeiture | 
and breach of the condition, becauſe the general entry ſhall be 1-t-nded as deviſes; cited by Tan- 
field; and Fenner |. ſaid, tliat it was fo adiudged to his knowledge. S. C. cited as 24 Eliz. 


Lord Windſor v. Burry, and that if the legatee had not been exccutor, tte condiit..:: had been 
broken. D. 45. b. Marg. pl. 3. 
Browal. [ 4. If a man deviſes @ term to hi execntor and dies, not being in- 


l — E. debted, and the executor enters generaiy, this ſhall not be adjudged 
Wa burton in law in him as a legatee, and to a conſent to the legacy, Paſch. 
and Walmſ- 8 Ja, B. between Hellam and Ley. Dubitatur, Trin. 8. Ja. B. for 


ley held, 1 Ss 46h 
that it was there may be debts which are nit yet known. | 
an aſſent, but Coke e contra. 


— — Is. If a man — a term to his executor and dies, and the 

Fol. 620. executor enters generally, and converts the profits to his own uſe, this 

2 is a conſent to the legacy. Mich. 11 Ja. B. RK. in Ellis and Of- 
burn's caſe, per Coke. 

6. If a man poſſeited of a term for certain years, deviſes it 15 
another for his life, with ſeveral remainders auer, and makes the firſt 
deviſee his executor, who enters generally, and by deed, reciting, that 
whereas he had a certain eſtate for years in the ſaid land by the de- 
wiſe of J. S. who was the deviſor, he grants it over to another, 
this is a good explanation of this entry, ſcilicet, that he entered as 
legatee, and ſo a conſent to the legacy. Mich. 15 Ja. B. R. in 
one Shrene's caſe, per totam Curiam. ] 

Brown!, 7. If a man deviſes a term to his executor and dies, not being in- 
en g. debted, and the executor enters generally, and ſays, that his teſtator 
Warburton Had given no legacy from him, but had leſt all to him, admitting that 
2nd Walmi- upon the general entry, he ſhould not be adjudged in as legatee, 
tey held it jt ſeems theſe words ſhould not make any conſent to the legacy, 


. P. 8 Ja. B. between Hellan and Ley. Dubitatur, Trin. 8 


contra. Ja. B.] | 
8. It the executor delivers to deviſes goods to him deviſed to re- 


deliwer them again at ſuch a day, the fame is a good aſſent, and 
execution of the deviſe, and the words of the re-delivery are void, 


Arg. Le. 130. in pl. 176. cites 2 E. 4. 13. 
BIS | 9. A 


Deviſe. 


9. A term for years is deviſed to A, The executors of the de- 
viſor entered into the land for the uſe of the deuiſce. The opinion of 
the court was, that the ſame was a ſufficient poſſeſſion to the de- 
viſee. 3 Le. 6. pl. 15. 4 Eliz. C. B. Anon. 

10. It a man poſſeſſed of a term of years deviſes it to his wiſe for 
fo many of the years as fhe ſhall live, and after her deceaſe the re- 
mainder o the term to J. S. and maketh his wife executrix, and ſhe 
enters, claiming to have it only for life, the remainder to J. S. ac- 
cording to the deviſe; in this caſe this is a good aſſent for the exe- 
cution of the reſidue of the term to J. S. Plow. C. 516. Hill. 
20 Eliz. Welkden v. Elkington. 

11. If a term for years be given to the wife of the teſtator during 
the minority of the eldeſt ſor, to the intent that ſhe, with the profits 
theresf, ſhall breed up his children, the remainder of the term to the 
ſame eldeſt fon, and fe is made executrix, and ſhe enters generally, 
but doth always breed the children of the teſtator. This education 
is an aſſent againſt her, to v<ſt the eſtate to the eldeſt fon. Plow. 
Com. 539. b. 545. Hill. 21 Eliz. Paramour v. Yardley, 

12. Aſſent is not to be apportioned. Le. 129. pl. 176. Trin. 
30 Eliz. Coleburn v. Mixſtone. 


term, is an execution of the deviſe to him in remainder, Gouldſb. 96. Arg. cites Pl. C 


caſe. 


13. Teſtator deviſed ſeveral houſes; an entry into one of the houſes 
is a ſufficient agreement for the whole; for it is an intire legacy 
and the entry ſhall be adjudged molt beneficial to the deviſee. Le. 
129, 130. pl. 176. Trin. 30 Eliz. B. R. Coleburn v. Mixſtone. 

14. If a term is deviſed to F. S. and the executors agree and af- 
ſent that J. S. and 15 N. ſhall have the term; in this caſe J. S. 
ſhall have the term ſolely; tor after the aſlent of the executors he is 
in by the deviſe. Per. Cur. 4 Rep. 28 b. in pl. 17. Trin. 33 
Eliz. B. R. | 

15. Executor declaring that the te/fator (her huſband) had given 
her all, and nothing from her, held to be an aſſent. Brownl. 132. 
Trin. 7 Jac. Hellam v. Lee. 

16. The executor, who has the firſt tate deviſed to him, ſays, that 
he to whom the remainder was limited ſhall have it after his death; 
Arg. 2. Brownl. 173. cites it as reſolved, 8 Rep. 94. b. [ Trin. 7 
Jac.] in Manning's caſe to be a good execution and election. 

17. The teſtator deviſed a pecuniary legacy, and then told his 
executor that he had by his will given ſuch a legacy, and I would 
have you increaſe it to ſuch a ſum, this is called commiſſum fidei in the 
civil law; and held a good legacy. Cro. J. 345. pl. 14. Paſch. 
12 Jac, B. R. Penſon v. Cartwright. 


wright's caſe. S. C. adjornatur. 


18. A deviſe of a chattle real to E. for life, remainder to J. H. 
and made Lowe the huſband of E. his executor. And J. H. de- 
viſes it to G. H. and Hen. H. and dies before E. And Lowe ſays, 
if E. my wife were dead my eſtate in the premiſſes were ended, and 


then it remains to the Holloways. This is here an aſſent, for * 
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25. Garret 
v. Litter, 


Deviſe. 


took notice of it as a legacy, and that he would have it in that right, 
though it would not go to the deviſce of J. H. he dying before E. 
Mar. 135. pl. 209. Mich. 17 Car. Southward v. Milward. 

19. An executor ſhall never be made to aſſent to a legacy by 
iniplicatian, where it is found that he hath not aſſets, but there 
ought to be an expreſs aſſent by reaſon of the great prejudice 
which might come unto him. Per Biampſton Ch. J. Mar. 135. 
138. pl. 209. Mich. 17 Car. Southward v. Milward. 

20. An aſlent is a perfecting act which the law favours, and 
therefore it has been adjudged, that where an executor did contract 
with the deviſee for an aſſignment of the term to him deviſed, that it 
was a good aſſent to the legacy; per Brampſton Ch. J. Mar. 139. 
Mich. 17 Car. | 

21. Deviſe of a term to a feme for life, who is executrix, re- 
mainder to A. the feme here takes, as execuMx, the whole term, 
till ſhe agrees to the deviſe, but on proof that ſhe ſaid, that ſhe 
would take the term according to the will, this was held an aſſent 
ſufficient; ſo a caſe was cited where it was ruled that it is good, if 
ſhe had ſaid that A. was to have the eſtate after her. 1 Lev. 25. 
Paſch. 13 Car. 2. B. R. Garret v. Liſter. | 

22. I thank my huſband he hath done kindly by me in giving me this 
land and my ſon after me. This was a good aſſent by feme execu- 
trix to take as deviſee; and per Windham, the not bringing a writ 
ef dotber may be taken for an aſſent after her death. And if ſhe 
faith that the heirs (for whom lands are deviſed in truſt) ſhall have 
them undivided, it is a good aflent. Keb. 15. in pl. 43. Paſch. 13 
Car. 2. B. R. cires Cromwell v. Giles. | 

23. The teſtator by his will deſired his executor to give B. 2001, this 
is a good legacy, though he left it to the executor's own tree-will, 
how, when and in what manner to diſpoſe it, and gave no particu- 
lar directions himſelf; the court decreed payment of the 2001, Chan, 
Rep. 246. 16 Car. 2. Breſt v. Offley. 

24. A ſmall matter ſhall amount to an aſſent to a /egacy, an aſſent 


being but a rightful act. Per Ld. Chancellor. Vern. R. 94. Mich, 


TS 


1682. Noel v. Robinſon. | 


25. An aſſent may be by implication as well as expreſs; for if in 
the deviſe or bequeſt the /egatce be appointed to do ſome act, and the 
executor accepts the perfirmance thereof, this amounts to an aſſent. 
Wentw. Of, of Executors 224. | 

26. So if a horſe is bequeathed to A. and one offering to buy the 
horle, the executor diretts him to go and buy it of A. or if the executor 
offers money to A. for the. horſe, this is an aſſent. Wentw. Off. 
of Executors 224. 

27. 89 acceptance by executor of a grant from a deviſee of a term 
deviſed was held to imply an aflent that it ſhould be the deviſce's 
to grant. Wentw. Ott. of Executors 224. cites it as the caſe of 


Low v, Carter, 


Deviſe. 


(E. a) In what Caſes the Conſent to one ſhall be 7o 


another. 


87 1 F a man deviſes a term to one for life, the remainder to 
another for life, with ſeveral remainders over, the conſent 


177 


2 BrownL 

172. b. S. C. 
argued, ſed 
adjornatur. 


by the executor to the firſt deviſee will be a conſent to all the re- 
mainders. Co. 10. [Mich. 10 Jac.] Lampet's 47. b. agreed. ] 2 — — 


death of the firſt deviſce a legal intereſt is veſted in the next deviſees by act of law, which cannot 
be taken from them. 3 Wms's Rep. 11. pl. 3. Trin. 1726. Per Ld. C. Macclesfield. Adams 


vi. Pierce. 


[ 2. If a man deviſes a term to his wife, if ſhe {5 long lives un- [ 178 
married, and if ſhe marries, that the wife hall have a rent out of [ 4 5 4 ] 


the lands, and makes the wife his executrix, and dics, and the wife (K) * 
and t 
notes there. 


conſents to the legacy of the term, and enters into it, and afterwards 
takes huſband. This conſent to the legacy of the term is alſo a 
conſent to the rent when the contingent happens. Mich. 13 Ja. B. 
R. between Gofte and Haywood, Paſch. 14 Ja. B. Adjudged.] 
[ 3. If a man deviſgs a term to one, and a rent out of it to another, zBBulſt. 122. 
and dies, and the executor afſents to the legacy of the term, this alſo _ - caſs 
an aſſent to the rent. Mich. 13 Jac. B. R. per Doderidge. ] as, + 


C. and S. P. by Doderidge, but he ſaid, that the aſſent to the deviſe of the rent is no aſſent to the 
deviſe of the term, and that this is clear, and it is as clear that an aſſent to the deviſe of the term is 
an aſſent to both. —— Roll. Rep. 248. S. C. and by Doderidge S. P. quod fuit conceſſum, per 
Coke Ch. ]. — Bridgm. 55. S. C. cites Pl. Com. 521. b. Welden v. Elkington, that if a ter- 
mor deviſes a rent or a common to one, and the term to another, and dies, and the executor pays 
the rent, or ſuffers the deviſee of the common to put in his cattle, this is no aſſent as to the term; 
for the term is one thing, and the profit out of it is another thing; but there in the pringipal caſe 
the a'ſent of the executor to the deviſee to occupy the land was a ſufhcient aſſent to the remainder 
of the term, becauſe the occupation of the land and the land itſelf is all one; and that in Plowd. 
Comment. 541. #521. b.] the ſame agreed, and that the firſt aſſent does go to all. And it is 
no aſſent to the term, neither can it be taken by implication to be any aſſent to the deviſe of rent 
for every act that does enure to another act by implic2tion, onght to be ſuch as of necetlity ought 
to enure to the other act which cannot be taken to be otherwiſe. 


[ 4. If A. poſſeſſed of a my for years, deviſes it to his executors 
for ſeven years, and afterwards to B. for twenty years, and after ta 

C. and the heirs males of his body begotten, if the executors agree to 

the deviſe to themſelves for ſeven years this is a conſent to all the re- 
mainders. Paſch. 11 Car. between Leventhorpe and Aſhby, per 

curiam, reſolved upon evidence at the bar. Intratur Mich. 10 

Car. Rot. 120. ] 

5. If a termor deviſes the occupation or profits of his land to J. S. S. c. cited 
for ten years, and after deviſes the land itſelf to F. D. for the re 4 Bridg. 55. 
the term, in this caſe, if the executor aſſent to the legacy of J. S. 
this will be a good aſſent to the execution of the legacy of J. D. 

Pl. C. 521. b. Hill. 20 Eliz. in caſe of Welkden v. Elkington. 
6. But if the occupation of a book, glaſs, or other chattel per- 
ſonal be deviſed to one for life, and after his death to anather in like 


ſort, the aſſent to the firſt is not good to the other, for the occu- 
pations 
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pations are ſeveral, and in ſuch chattles perſonal the occupation is 
diſtin from the property. Finche's Law 172. 

7. Aſſent to a thing of one nature is not an aſſent to a thing of 
— 5 different nature, as an aſſent to common deviſed is not an aflent to 


rent, ona A deviſe of the land itſelf. Pl. C. 541. b. Hill. 21 Eliz. Para- 


condition in mour v. Yardley. 

lien of it. ; 

Roll. R. 248. Goffe v. Heywood. ——— But an aſſent . a particular eflate bequeathed of a term, 
is good to all the remainders. 10 Rep. 47. b. the 4th reſolution in Lampet's caſe. — Wentw. Off. 
Executors, 234. S. P. Becauſe the particular eſtate, and the remainder are all but one eſtate in 
Jaw. The executors aſſent to one cannot enure to another, though of rhe ſame thing, excepe 
by way of remainder, So neither can it any way where the things are =? the ſame, except in ſome 
very ſpecial caſes, as if a . mor bequeathed a rent 10 A. and the land uſelf to B. the executors aſſent 
that A. ſhall have the rent, is no aſſent that B. ſhall have the land. Yet I think the aſſent thaz 


Aſſent to 2 
term is an 


. 
* 1. 


. 
1. 8 E 


B. ſtall bave the land, implies the affent that A. ſhall bave the rent. Wentw. Oif. of Executors, 
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[179] 


Roll. Rep. 

248. S. C. 

cites 8 Rep. 
Manning's 

Caſe, 


Roll. Rep. 
148. S. C. 
& S. P. by 
Doderidge 
- accord- 
ingly. And 
if he atſents 


to the term, 


and ſays, 
that he will 
not aſſent 
to the rent, 


8. If the teſtator has lands for the term q years and deviſes 
the land for parcel of the years unto one of his executors, the re- 
mainder unto a ſtranger, if the executor who 1s the deviſee enters 
and occupies ſolely, by force of the devile, after the years determined, 
the ſtranger who is the deviſee in remainder may enter and occupy 


the land during the reſidue of the years, if the other goeds of the te- 


fletor were ſufficient to jatisfy and pay all the teſtator's debts. Quere, 


if the goods of the . be not ſufficient to ſatisfy and pay his 
debts? But it ſeems he may enter notwithſtanding that, becauſe the 
deviſe was once executed, &c. Perk. S. 573. | 

9. There was a deviſe to A. but that deviſe was to be void on 
a condition, and another thing was in ſuch caſe deviſed in its room; 
per tot. Cur. an aſſent zo the fit part of the will is an aſſent to all 
which is therein contained. 3 Bulft. 123. Mich. 13 Jac, Gough 
v. Howard. | | 

10. If a rent is deviſed to one out of a leaje, and the leaſe is deviſed 
to another, the executor may aſſent firſt to the rent, and if he 
aſſent that deviſee ſhall have the term, clearly it is a good aſſent to 
the rent to charge the deviſee of this term with the rent; for he af- 
ſents to have the land charged with the rent; but the aſſent to the 
deviſe of the rent is no aſſent to the deviſe of the term, and this is 
clear, and it is as clear, that an aſſent to the deviſe of the term is an 
aſſent to the deviſe of the rent; per Doderidge. 3 Bulſt. 122. 
Mich. 13 Jac. 


it is void. And at another day it was agreed by Coke Ch. J. that it was a good aſſent to the 


rent, 


11. An afſent ts the firſt deviſe is an aſſent alſs to him in remain- 
der; per Mallet J. Mar. 136. in pl. 209. Mich. 17 Car. cites it as 
reſolved in Lampet's caſe and in Matthew Manning's caſe. 

12. A. makes his will in theſe words, viz. I deviſe to J. S. all 
thoſe my lands in Bramſted in the county of Surry in the poſſeſſion Fl 
John Aſhley; whereas in fact A. had not any lands in Surry, but he 
had lands in Bramſted in Hampſhire in the poſſeſſion of ohn Aſhley. 
And in an ejectment brought by the heir of A. for theſe lands in 
Hampſhire againſt the deviſee, it was ruled by Holt Ch. J. that 


theſe lands in Hampſhire would paſs by this deviſe, and the 
4 plaintiff 


Deviſe. 


laintiff was nonſuit at Wincheſter Lent aſſiſes 1699. 10 Will. 3. 
d. Raym. Rep. 728. Haſtead v. Searle. | 


(E. a. 2) The Effect of Aſſent by Executor. 


I. IF executor delivers to the deviſee goods to him deviſed, to rede- 

liver them to him again at =_ a day; this is a good aſſent 
and execution of the deviſe, and the words of the redelivery are 
void; per Tanfield, Le. 130. at the top cites 2 E. 4. 13. 

2. An aſſent to a void legacy doth not amount to a grant, but only 
that the legatee ſhould have that which the teſtament had given 
him, and rf the deviſe is void, the afſent is void. Plow. Com. 
525. b. 526. Paſch. 20 Eliz. Branſby v. Grantham. 

3. Aſſent, how lo oe ver made after teſtator's death ſhall relate 
to teſtator*s death for the advantage of the legatee, but not to charge 
him with waſte committed by executor, for in ſuch caſe waſte ſhall be 
brought againſt the executor in the tenuit, and not againſt the 
devifee in the tenet. Wentw. Off. Executor 247. 


4. But aſſent will not relate to make good a grant made by 
legatee before aſſent. Wentw. Office of Executor 247, 248. 

5. Aſſent ot an executor to a deviſe of {eaſes does not hinder their 
being aſſets to pay debts. Chan. caſes. 257. Hill. 26 & 27 Car. 
2. Chamberlain v. Chamberlain. | 

6. If an infant executor aſſents to a legacy, the aſſent is not 
good, unleſs there are other atlets for debts; per Ld. Keeper. Chan. 
_ 257. Hill. 26 & 27 Car. 2. in caſe of Chamberlain v. Cham- 

erlain, | 

7. When a certain thing, as a horſe or a cow, &c, is deviſed, 
as ſoon as the executar aſſents the property veſts in the legatee, and he 
may have an action at common law for the recovery of the thing; 
and therefore differs from the caſe in * 2 Roll 301. for that was for 


a legacy, for which the common law can give no remedy; and that 


is given as the reaſon of the caſe. Freem, Rep. 289. in pl. 339. 
Paſch. 1677. B. R. Barton's caſe. 

8. By the aſſent of the executor an zntere/t is veſted, and the 
goods deviſed are become a chattel, and is governable by the 
2 law. 2 Lev. 209. Mich. 29 Car. 2. B. R. Buſtard v. 

tukely. 

9. en a leaſe is ſpecifically deviſed if the executor aſſent, there 
is no longer any intereſt in the eſtate left in the executor. Arg. 
Vern. R. 91. Mich. 1682, Noel v. Robinſon. 

10. An actual aſſent to a legacy by an executor will not bind a 
creditor, but it will bind himſelf. Per Jefferies C. Vern. R. 455. 
Paſch. 1687. Noel v. Robinſon. . 

11. A legacy paſſes not by the will, but by aſſent of executor to 
whom the will is only directory, ſo that the legatee is in by the 
executor, I Salk, 237, 238. a 16. Mich. 6 Ann. B. R. Bunter 


(E. a. 3) 


v. Coke. 
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[ 180 ] 
Sic dictum 
fuit 5 Rep. 
12. b. Trin. 
41 Eliz. in 


Sander's 


caſe. 


2 Freem. 
Rep. 142. 
PL. 179. 

S. P. in 

S. C. 


See tit. 
Prohibi- 
tion, () 
pl. 13. 
Evans v. 
King, and 
the notes 
there. 


2 Jo. 130. 
4.8 


But the 
Court 
doubted 
ſomewhat 
of a chattel 
real. Ibid. 
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180 Deviſe. 


(E. a. 3) Aſſent by Executor. Pleading. 


If the l- 1. A Seiſed of land grants a leaſe for years, and after deviſed it 


2 * to B. In an action B. mutt he that he entered into the 
without the 


allent of land by leave of the executor, for he cannot enter without. Sti. 65. 
the execu- Mich. 23 Car. Matthew v. Earle. 


tor he is a | 
diſſciſer. See Mo. 358. Carter v. Love—————Ow. 76. Trin. 27 Eliz, Carter v. Lowe. S. C. and 
S. P. admitted. 


c 


[ 181 ] (F. a) Wills. Deviſes. 
Conſtruction in Genel. 


I. T HE defect of a will in words ſhall be ſupplied by intent of 
deviſor in making an eſtate, but not in the naming the de- 
viſor or deviſee. Arg. 2 Le. 165. in pl. 198. cites 49 E. 3. 3 & 
4. the caſe of Whiteavers. 
2. There will be a great difference in a will between words of 
reſtraint which do follow general words, and which do follow par- 
ticular words. Per Haughton J. 2 Bulſt. 176. in caſe of Mirril v. 
Nichols, cites 2 E. 4. 29. 
The Maſter 3. In wills the effect or intent is more to be regarded than the 
of the Rolls Form. Arg. Pl. C. 344. b. Trin. 10 Eliz. in cafe of Brett v. 


ſaid, that he . 
— Rigden. 


that there was a diverſity of opinions among the learned judges of the preſent time, whether the 
legal operation of the words in a will, or the intent of the teſtator ſhall govern, that for his part, 
he ſhould always contend for the intention, where it is plain, and he thought the ſtrongeſt au- 
thorities to be on that fide; for if the intention be to govern, as it is admitted it muſt, and not 
always give way to the legal conſtruction, and yet at other times ſhall not govern, there will 
then be no rule to judge by, nor will any lawyer know how to adviſe his client, which is a 
miſchief judges ought to prevent. 2 \Wrms's Rep. 673. Mich. 1734. 


See And. 4. In ſeveral caſes the intent in deviſes ſhall make eftates 75 con- 
trary to the rules of common law in deeds or other gifts; and for this 
v. Thoru- fee Pl. C. 414. Mich. 13 & 14 Eliz. Per Harpur J. in caſe of 


ton.—2 Newys v. Larke. 
Roll: Rep. : 
424- in the Serjeant's caſe, 


S. O. cited F. Words in wills ought to receive ſuch favourable expoſition, 
Bullt. 192. that the intent of the teſtator apparent in the will ſhall be performed 
in every point, and no jet, [or not the leaſt part of it] ſhall be con- 

Founded, And to this purpoſe it is the office of judges to marſnal 

the words of wills, and the rather becauſe for the moſt part wills 

are made in extremity, and when there is no counſel in the law 

ready or preſent, and the teſtators themſelves are not for the moſt 

part learned in the law, nor know how to place words in good 

order, and conſequently their ignorance and ſimplicity require a 

I i favourable 


Deviſe. | 18 I 


favourable interpretation of their words in wills. Pl. C. 549. b. 
Aro. Hill. 21 Eliz. in caſe of Paramour v. Yardley. 

6. Averment to take away ſurpluſage is good, but not to encreaſe, 
that which is defective in the will of the teſtator; as where the 
clerk writes to J. S. and his heirs, inſtead of to the heirs of J. S. 
that is ſurpluſage. But if vice verſa, it is enlarging. Per Ander- 
ſon Ch. J. Godb. 131. pl. 149. Hill. 29 Eliz. C. B. 

It is the uſual courſe in the conſtruction of wills to conſider all 

the clauſes of the will, and to judge upon all the words of the will, and 
not upon one part only; per Periam J. Le. 229. in pl. 30 1. Paſch. 
31 Eliz. C. B. 

8. If the intent be not apparent out of the worde, then the words 2 pun. 
are to be expounded by the common-law, Cro. E. 743. pl. 19. 128. Per 


Hill. 42 Eliz. C. B. in caſe of Taylor v Sayer. R 
intentio ruſt not be mutila or caca, &c. 2 Bulſt. 179. Mirril v. Nichols. And ſuch eſtate 
as the common law 1 2 upon the like words, ſuch eltate pailes by the will, See Lats 
40. in caſe of Daniel v. 


9. A deviſe may be conſtrued ſo as to avid a forfeiture as [ g 7 
leſſee on condition not to aſſign it to his wife deviſes it to his fon 182 


- after the death of the wife; becauſe of the forfeiture this ſhall not 3 Bulſt. 


. . . . . S. C. 
be a deviſe to his wife, which it would have been had it not been M4. * 


for the forfeiture, Arg. Roll. Rep. 398. cites 43 Eliz. Horton's caſe of 
; Harring. —- 
cited 5 Mod. 102. 


10. In convezances ſubſequent words may be explanatory of the 4 Mod. 31% 


former, but in wills the fit words do actually guide thoſe which —_— 


follow. Arg. 3 Mod. 82. Paſch. 1 Jac. 2. B. R. in caſe of Friend parker. 


v. Bouchier. Word ſub- 
ſequeut in 


wills may explain the premiſſes. Per Gaudy J. 4. Le. 76. in caſe of Mountjoy v. Barker, cites 
D. 333- Chapman's cafe. 


11. A will ought to receive conſtruction by a due conſideration 
of the intention of the te/tator collected out of all the parts thereof, ſo 
that there be no repugnancy, but a concordancy in all parts 
thereof. Lane. 118. per Tanfield obiter. Paſch. g Jac, in the 
Exchequer, | | 7 

12. Sentences tranſpoſed to preſerve the meaning of a will. Hob. See Pt. C. 
75. pl. 93. Hill. 11 Jac, Spark v. Purnell. Wire. 


2 Roll. Rep. 424, in the Scrjeants caſe. —— 


Elkington, and 540. b. Paramour v. Yardley. 
Fer Croke J. 2 Bulſt. 178. 3 Bulſt. 103. 105. 


13. There are three rules. fſt. No will ought to be conſtrued 
per parcellas, but by entierties. Secondly, To admit of no contra- 
riety, or contradiction. Thirdly, No nugution, nor any nugatory 
thing ought to be in a will. Per Croke J. who ſaid theſe rules 
obſerved will open all the doors in every will. 2 Bulſt. 178. 
Hill. 11 Jac. in caſe of Mirrill v. Nicholls. 

14. Wills and the conſtruction of them do more perplex a man 
than any other learning, and to make a certain conſtruction of 
them, this excedit juris prudentis artem ; but 1 have learned 3 
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good rule always te judge in ſuch caſes as near as may be and ac- 
cording to the rules of law; and in fo doing I ſhall not err, and this 
is a good and a ſure rule, if a will be plain then to collect the 
meaning of the teſtator out of the words of the will, Per Coke 
Ch. J. 2 Bulſt 130. Mich. 11 Jac. in caſe of Roberts v. Roberts. 

3 Bulſt. 107 15. Theſe rules are to be obſerved in the expoſition of wills. 


ee f 2 : 4 Go Jeet 
Blatt Iſt, The intent of the deviſor. Secondly, The intent within the will 


„. Blam- according to the law. Thirdly, the ſcope of the will ſhould be en- 


ford. S. C. quired. Fourthly, It ſhould be interpreted, that every word may 
. f. b have its . ; for it ſhall not be intended he would ſpeak contrary 


Dede things. Roll. R. 319. Hill. 13 Jac. B. R. Per Coke and 


2 Bulft. Doderidge in the caſe of Blandford v. Blandford, 
127, 128, | 

129, 130. 

As if an 16. Such an interpretation is to be made of wills as that all the 


alienis parts thereof may ſtand together. Arg. 3 Bulg 195. Trin. 14 Jac. 


made de- „ <I, ö 
nigen, and Cites D. 357. Chick's caſe. 


Iands are given #5 the alien and bis beirs, remainder to B. this is 2 good eſtate tail to him, becauſe he 
can have no other heir but lineal, and not collateral. 3 Bulſt. 195. Arg. —z3 Le. iii. Trin. 
26 Eliz. Per Manwood Ch. B. in conſtruction of wills, all the words of the will are to be com- 
pared together, ſo as there be not any repugnancy between all the parts of the will, or between 
any of them, ſo that all may ſtand. | | 


17. Theſe words in a will, viz. 7 purpoſe to deviſe is all one as if 
I faid, I do deviſe; for whatſoever may be taken to be the will of 
the teſtator is his will. Arg. 2. Roll. Rep. 477, 478. Mich, 22 
Jac. B. R. in cafe of Hurd alias Hind v. Foy. 
[ 183 ] 18. Intent ought to be taken out of the words and not upon 
This ue averment. Lat. 40. 42. 137. Trin. 2 Car, Daniel v. Upley. 
is always to be intended where the intent of the party, by the words contained in the will, may 
be known; otherwiſe not. 2 And. 134. pl. $1. Hill. 42 Eliz.——By law no intent of a will 
ought to be averred contrary to the words of the will. Godb. 431. pl. 496. Paſch, 3 Car. Arg 


cites 5 Rep. 68. Cheyney's caſe. 8 Rep. 95. b. S. P. in Manning's cafe. 4 Le. 76. 
S. P. Arg. I Salk. 235.— 2 Bulſt. 177.—9 Mod. 159. Barker v. Eyles and 


Smith. 


* 


19. If the intent be 1 it ſhall be taken over the rules of 
conveyances. Lat. 136. Trin. 2 Car. per Whitlock J. 

And. 197. 20. A will ſhall not be allowed or favoured that is repugnant in 

Pl. 232- itſelf, nor, 2dly. to crofs ground in law; per Doderidge 7 E. 42. 

r. 2. Car: | 


caſe of 
Manchel v. Dogington, alias Mitchel and Dunton.— 12 Mod. 279. &c, Paſch, 11 W. z. in 


G B, per Blincow J. 


21. An uncertain will is void; Per Doderidge J. Lat. 137. Trin. 


2 Car. in caſe of Daniel v. — | 
Sy. 276. in 22. A general clauſe in a will ought not to prejudice a parti- 


"caſeof cular deviſe; Per Cur. Chan. Rep. 145. 16 Car. 1. Nevill v. 


Hegtleh v. 
3 Broughton 


391. in caſe of Olive v. Tong. 


See Gibb. 23. You ſhall make conſtructions of wills according to ęſtates at 


cy, common law by deed, unleſs ſomething in the intent of the will ap- 
J. in deli- pear to the contrary. Cart, 5. Mich. 16 Car, 2. C. B. Bridg- 


man 


1 
V. 


muſt give way to the Tegal intent. See Chan. caſes 239. Mich, 26 


Deviſe. 19 3 


man Ch. J. in delivering the opinion of the court cites it as a rule vering the 
laid down, 6 Rep. 16. in Wild's caſe, opinion 0 


the courts 
in the caſe of Arthur v. Bockenham. 


24. The meaning of a teſtator is to be ſpelled out by little hints; 
per Hale Ch. J. Arg. Vent. 30. Mich. 24 Car. 2. B. R. 

25. Where a certain and determinate time is appointed for the 
payment of a legacys and after a contingent clauſe is added touching 
the ſame legacy, all the words of the will myſt land together, which 
can never be unleſs the contingency happens within the period of 
time appointed for payment of it, for if it happens after the time it 
is vain and idle and cannot controll the property of a perſonal 
chattle, or of money executed by payment. Fin, R. 27. Mich. 
25 Car. 2 Clent v. Bridges 

26. Where the :xtent is ſecret and not declared, the ſecret intent 
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Car. 2. in caſe of Cox v. Quaintock. 
27. A will ſhall be good as far as it may, though it may not hold 2 Mod. 8. 


ſo far as teſtator intended it; per Ld. Keeper. Fin. R. 159. Mich. — C. in 
26 Car. 2. Nurſe v. Varworth. — 


ſhall be holden void if by any means it may take effect. Per Gawdy J. 2 Le. 43. pl. 57. in cafe 
of Inchly v. Robinſon. 3 Le. 165. 5. C. & S. P. by Gawdy.—— And. 197. Arg. in pl. 232. 


—_ 


** — Yogi —y — I —— wo we” 


28. A will was allowed to work by fractions, by ſevering a term 2 Mod. 8, 
to attend the inheritance, and making it a term in groſs in favour of 8 
an heir unintendedly diſinherited, being an infant en ventre ſa mere, creed ac- 
and only for want of a ſufficient deſcription. Fin. R. 159. Mich, cordingly. 
26 Car. 2. in the caſe of Nurſe v. Varworth. 

29. The deviſe of a truft is not governed Ly 32 11. 8. and there- 
fore, and becauſe of ſeveral accidents which cannot be foreſeen, 
chancery doth ſometimes diſpoſe of truſts according to the pre- 
ſumptive intention of the parties. Fin. R. 159. Mich. 26 Car. 2. 
Nurie v. Varworth. - 1 8 

30. Eſtates tranſpoſed to maintain the intent of a will, 2 Chan, 
caſes 3 Mich. _ . 2, Green v. Hayman. 1 4] 


5. P.—3 Bulſt. 122.—Brownl. 147. Ailet v. Choppin. S. P. ro. E. 9. Anon 
Pl. C. 523, Welkden v. Elkington. 
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31. It is a general rule, that a will ſhall never be conſtrued 70 1 
diſinherit an heir at law unleſs ſuch implication be neceſſary, and "I 
not only conſtructive and poſſible. Raym. 453. Mich. 33 Car. 2. 4 
B. R. per Raymond, and quotes 13 H. 7. 17. Br. Deviſe 52. vl 

32. Where there is conſtruction againſt conſtruction, and not con- The caſe | 
ſtruction againſt the letter of the will, equity will favour the next fed We 
of kin before a deviſee that is more remote. Vern, R. 5. pl. 2. 1 wn 
Paſch. 33 Car. 2. Winn v. Littleton. — 

2711 
lands alſo mortgaged to him, deviſed all his lands to J. S. who was not his next of kin; and 15 who 


was the next of Kin took out letters of adminiſtration, the court decreed the adminiſtrator to have 
the mortgaged lands. Ibid. 2 Chan. Caſes, 51. S. C. , 


33. Deviſe to his wife for life if ſhe do not marry, but if ſhe do Rm. 427. 
marry, that H. preſently after her deceaſe enter, heve and 2 all — * 


the land to him in tail, the remainder over. The conſtruction of 5. C. and 
Vor, VIII, = this 
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184 Deviſe, 


reſ.lved it this is, ſcil. If ſhe marry H. to enter preſently, and if ſhe do 
is nota not marry, then H. ſhall enjoy it in tail with the remainder over. 


—_— 3 Lev. 152. Mich. 34 Car. 2. C. B. Luxford v. Cheek. 
but an immediate deviſe ; becauſe, ſhould it be contingent, the deviſor's intention would be de- 
ſtroved ; and judgment accordingly. 2 Show. 152. pl. 134. S. C. adjudged ac- 
607Uingly, 


34. The ſame word in the ſame will is of the ſame ferſe. 2 Chan. 
Caſes 169. Mich. 36 Car. 2. Whitmore v. Ld. Craven. 
Show. 3559, 35. The words (Hates granted) in a will were conſtrued as if 
S. C. by it had been agreed to be granted. 1 Salk. 225. pl. 2. Mich. 5 W. 
name of & M. in B. R. Milford v. Smith, 


W:nsford v. 
Smith, held accordingly. 4 Mod. 131. S. C. adjudged. 


See ibid. 36. No implication is to be received againſt expreſs words. I 


227, the Salk. 220. pl. 4. Hill. 5 W. & M. in BR. Goodwright v. 


argument 4 
I powell Corniſh. 


J. Cro. E. 498. Baron v. Hill. 


37. The words (Veirs , the bedy) cannot in the ſame clauſe of a 
207 be conſtrued words of limitation as to lands, and as to goods 
to be words of deſignation of the perſon only intended to take the 
goods; per cur. 2 Vern. 324, 325. pl. 314. Mich. 1695. Richards 
v. Lady Bergavenny. 

38. Deviſe of land to A. during her widowho;d, or till ſuch time 
as B. ker eldeſt fon ſhall be 21, and then to B. and his heirs for ever 
paying to his ſon C. and his daughter D. 401. a- piece, and failing 
the ſaid B. to come to C. and his heirs for ever, and ſuiling C. to 
come to D. and her heirs for ever, and failing B. C. and D. to 
come to his brother E. H. and his heirs for ever. This word (fail- 
ing) extends as well to failing of payment of the money, as failing 
of heirs or iſſue of B. and it is eſtate tail in B. with remainders 
in tail to C. and D. remainder over in fee to E. H. Lutw. 804. 
813. Lrin. 8 W. 3. Whally v. Read. 

39. Collateral papers, letters, and ſayings of teſtator, cannot be 
taken notice of to infuence the conſiruciion of a will; for that would 

be to let them in, and make them part of the will itſelf, and by the 
ſtatute of frauds and perjuries every part of a will muſt be in writ- 
[ 18 ] ing, but before that ſtatute, where a will was in writing, no col- 
lateral proofs by papers or words could be admitted, becauſe a will 
was à complete and conſummate act of itſelf, therefore it muſt be 
conſtrued by itſelfl. 1 Salk. 232. pl. 10. Hill. g W. 3. in Canc. 
Bertie v. Falkland. | 


bid. 394- 40. The conſtruction of will is more ſuvcured in law to fulfil 


* 2 W. the intent of the teſtator, than any deed or conveyance executed by 
Sue him in his life-time. Therefore, where a man by deed gives land 
verbis. to W. R. and his aſſigns for ever, this is only an eſtate for life; but 
in a will theſe very words make an eſtate in fee. So a deviſe to 

W. R. being his eldeſt ſon, and his heirs, after the death of his 

wife, this is a good eſtate for life by implication in the wife; but it 

is not ſo in a deed. Now per Holt Ch. J. The reaſon of this di- 

verſity is not only, that the teſtator is intended te be inops * 

X ut! 
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but becauſe a deviſe is not a canbeſance by the common law, but by the 

flatute; it is true, there were deviſes before the ſtatute of H. 7. 

but thoſe were not by common law, but by cuſtom, as in caſes of 
burgage- lands; now as cuſtom enabled men to diſpoſe their eſtates 

in this manner, contrary to the common law, ſo it exempted this 

kind of conveyance from the regularity and propriety required in 

other conveyances; and thus it came to paſs, that wills upon the 
ſtatute in imitation of thoſe by cuſtom, gained ſuch avourable conſtruc- 

tion. 3 Salk, 127, 128. pl. 10. Hill. 12 W. 3. B. R. Fiſher v. 
Nicholls. 

41. Matter that cannit appear till found, when found is not to The intent 

be regarded in the expoſition of wills. 1 Salk. 235. Per Holt of a will 


+8 
7 
| 

1 

1 


Ch. J. Hill. 1 Ann, | — 1 
—_ ble to low, Provwnl 129. 11.!l. ro Jac, Coronder v. Clerx. — HG. 32. Counden Ye I 
Curk. 0% EF .Þ 
— 4 

42. Lords in a will that are geod ſenſe are not to be tranſpoſed, 2 
otherwiſe if nonſenſical, Per Holt. 1 Salk, 230. pl. 13. Hill. 1 ö 4 
Ann. B. R. Cole v. Rawlinſon. * 
43. Where a deviſe t9 an heir gives the ſame Hate that 20 πꝗ 3 Le. 26. 4 
deſcend, ninil operatur, and is void. Agreed per Cur. I Salk, 242. — 1 4 
pl. 3. Hill. 1 Ann. B. R. Neviſe to 1 
tor daughters, % are his heirs, makes them joint-tenants. D. 350. b. pl. 20. (bis) Paſch, 18 i 
El:z. Anon. And. go. pl. 12 5. Mich. 15 K 17 Eliz. Eden v. Harris. Se P. and ſeems t@ ' 
be S. C. —— Bendl. 257. pl. 271. S. C. and the pleadings. 5 
: 

44. Where a particular eſtate is expreſsly deviſed, a contrary in- Nor hall ll. 
tent is not to be zmplied by ſubſequent words. I Salk, 236. pl. 14. * 83 4 
Hill. 2 Ann. in Canc. Popham v. Bamtield. = od i 
Walmfly J. 2 Le. 42. in cafe of lachley v. Robinſun, ——— 3 Le. 167, ——— D. 33. pl. 29s i 
| is 

45. A native of Holland poſſeſſed of a perſonal ęſtate both there 1 
aud in England, making his will in Holland, how it muſt be con- 2 
ſtrued ſo as to take effect, notwithſtanding the difference of the laws | 
of each country. See Chan. Prec. 577. pl. 349. Mich. 1721. '2 
Bowaman v. Reeve. br 
46. The common and legal ſenſe of the words ſhall be taken, if 3 
the contrary be not plainly and neceſſarily implied. 1 Salk. 238. 2 
Hill. 7 Ann. C. B. Aumble v. Jones. 9 
47. Where a will was wrote blindly, and hardly legible, and he i 
money legacies writ in figures, and ſome ſeemed to have been altered, 3 
ſo that it was difficult if not impoſſible to read them, or to diſtinguiſh 13 
what the legacies were, and particularly in one place, whether 1001. i 
or Zool. was meant, it was ordered by the Maſter of the Rolls to * 
be referred to a maſter to examine, and ſee what thoſe legacies 1 
were, and the maſter to be aſſiſted by ſuch as were ſkilled in the þ ft 
art of writing. Wms's Rep. 425. Paſch. 1718. Maſters v. Sir i 
Harcourt Maſters. | 1 
48. A. having lived long in Canterbury and died there, gave by [ I 861 4 
her will 501. to the poor of the tu hoſpitals in Canterbury, ( naming i 
them) and afterwards by a codicil gave 51. a year to all and every 'Y 
the hoſpitals, (not ſaying where the hoſpitals were). Beſides the "4 
two hoſpitals in the town, there was an hoſpital out of the town about 9 
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2 mile, founded by the fame archbiſhop, and governed by the ſame 
ſtatutes. The Maſter of the Rolls confined the general words ( all He 
fitals ) to thoſe in Canterbury, and the rather, becauſe if extended fur- 
ther, they would create a defictency, and ſo in a great part defeat the 
of of the will as to plain legacies, in favour of doubtful ones. 
or the 51. per ann. would be perpetuities to whatever hoſpitals it 
ſhould be decreed. Wms's Rep. 421. 426. Paſch. 1718. Maſ- 
ters v. Sir Harcourt Maſters. | | 
49. A word miſ-wrote in a will, as (dying with iſſue,) for (with- 
out iſſue) muſt be taken in that ſenſe, which makes the will con- 
ſiſtent with reaſon, and good ſenſe. 8 Mod. 59, 60. Mich. 8 
Geo. 1. Burr v. Davall. | | 
50. Clauſes ſeemingly contradictory ſhall be conſtrued fo in a 
8 will as to make al! conſil, as where a deviſe is of legacies to ſeveral 
= perſons, and to grand- children to be paid their reſpective ages of 
2 er marriage, and after by a ſubſequent clauſe he appoints that 


7 all the legacies thereby devited ſhall be paid within one year after 
4 his Ss the laſt clauſe ſhall refer to the legacies to the other 
4 perſon only, and the firſt clauſe to the grand- children only. 9 
$1 Mod. 154. Trin. 11 Geo. in Canc. Adams v. Clerk. 
23 So may 51. No words are to be rejetted which may be reduced to bear 
8 ay any legal conſtruction; it is true, if any words are contrary to law, 
Would g or inſen/ible, thoſe muſt be rejected, as where a deviſe of land is to 
trats the in- two, and the ſurvivor and ſurvivors of them, there the word (ſur- 2 


ax of the vivors) ſhall be rejected. Per King C. 9 Mod. 159. Trin. 18 
per 11.4 Geo. in Canc. Barker v. Eyles and Smith. 
Ch. J. in delivering the opitiion of the court. 6 Mod. 112. Hill. 2 Ann. B. R. Countefs of 


B:id3water v. Duke of Bolton. 


$2; There is a diverſity where a will paſſes a legal etate, and 

where it is only executiry, and the party muſt come into Chancery in 
: order to have the benefit of the will; in the latter caſe the intention 
ſhall take place, and not the rules of law; per Ld. C. King. 2 
Wms's Rep. 471. Trin. 1728. (Hill. 1731.) in cafe of Papillion 
v. Voice. 

53. One deviſes the ſurplus of his perſonal eftate to his 4 execu- 
tors; this is a joint begur/?, and on the death of one fhall go to the 
ſurvivors, as well in the cafe of a legacy as of a grant. 3 Wms's 

Rep. 115. Trin. 1731. in caſe of Willing v. Baine. 

54. Alk wills and deeds muſt ſtand as they did at the time of 
making them and cannot be made good by any after act, eſpecially 
where ſuch act is collateral, and is, upon its happening, fuch a con- 
tingencys upon which no eſtate can commence by law. Per Ld. C. 
T Cafes in Chan. in Ld. Talbot's time. 26 Paſch. 1734. 
in caſe of Clare v. Clare. | | 

55. The deviſe of a tru? is to be conſtrued in the ſame manner as 
that of a legal e/tate, and not to be varied by ſubſequent accidents. 
3 Wms's Rep. 259. Paſch. 1734. Akin v. Hutchinſon, _ 

56. If a will is general, and that taking his words in one ſenſe wil 
make a complete diſpoſition of the whole, whereas taking them in another 
will create a chaſm, they ſhall be taken in that ſenſe, which is moſt 


likely to be agreeable to his intent of diſpoſing of his whole eſtate 
[ according 


Deviſe. 


ſaccording to the introductive words of the will, which were (as 
touching my worldly eſtate, &c. I give, deviſe, and diſpoſe of the 
* ſame in manner following, &c.)] Per Lc, C. Talbot. Caſes in 
equity in Ld. Talbot's time, 161, Mich. 1735. in the caſe of 


Ibbetſon v. Beckwith. 


57. The ordinary rule in the conſtruction of wills is, that where 
a former clauſe in a will is expreſs and particular, a ſubſequent clauſe 
ſhall not enlarge it; per Ld. Cnancellor. Barnard. Chan, Rep. 261. 
Mich. 1740. Roberts v. Kiffin. 


(F. 4. 2 Conſtruction. Contrary to the Words 
to make the Will take Effect according to 
Teſtator's Inntion. 


1. A Had ſue tro ſons, and deviſed Black- Acre to the eldeſt, 

and if be dies without iſſue, or within the age of 21 years, 
that it. Hai remain to the youngeſt. A. died; the eldeft fon had iſſue 
a daughter, and died within the age of 21. Adjudged by this word 
or) ihall be taken for the word (and) by reaſon of the intent 
of tae deviſor. Arg. 2 Roll, Rep. 282. cites 27 Eliz. C. B. 


Sole v. Gamman. 


2. If a man vath iſſue three ſons, and . land to the eldeſt in 
tail, remainder to the ſecond in tail, remainder to the third in fee, 
and the eldeſt dies, having iſſue in his father's life-time, his iſſue 
ſha!l have it without a new publication, becauſe the intent of the 
deviſor was not to diſinherit any of his ſons, and it may be, he did 
not know of the death of his eldeſt ſon, who was, peradventure, 
beyond teas, or eſſewhere abſent; and there is not any reaſon to 
makæ ſuch a conſtruction as to diſinherit his iſſue, for by ſuch 
means many may be diſinherited, and the will is expounded againſt 
the intent of the deviſor. But of ſuch a deviſe to a ſtranger, it 
may perhaps be otherwiſe; for the deviſee being dead, the intent 
of the deviſor doth not appear to carry it from his own heir to the 
heir of a ſtranger; per Popham, Ch. J. Cro. E. 424. pl. 20. 
Mich. 37 & 38 Eliz. B. R. in caſe of Fuller v. Fuller. 

3. A man deviſes a rent-charge 50 l. per annum to his wife and 
his ſon far their lives, and the life of the longer liver of them; and 
that after the ſon ſhall attain the age of 13 years, he ſhall have 201, 
@ zear out of this rent fer his better maintenance during his mather's 
life. This is a deviſe of an entire 501. per annum ta the feme 


until the ſon ſhall attain this age, and after they are ſeveral rents, 


and not one joint-rent; for if the teſtator had intended the rent to 
be joint, then this clauſe would have been abſurd. For if the rent 
was joint, then the ſon ſhould have 251. a year, being the moiety 
of the ſaid rent of 50l, But the teſtator ſaid, the ſon ſhould have 
201. a year pro meliori manutentia, whereas this would be pro 
deteriori manutentia ſua, if the rent ſhould be conſtrued to be joint 


per. Cur, Saund. 282. 284. Trin. 21 Car. 2. Duppa v. Mayo, 
P 3 4. A. 
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S, C. ad- 4. A. deviſed all his eftatc to his tio nieces J. and E. to be 
--> "ph equally. divided bettveen 7 ein durin 0 t/ er 110 Jes, and afte r the aeceaſe of 
tenaney, by them tivo, then to the heirs 77 The qi 5 mn was, upon the 
reaſon of death of J. living E. whether J. and E. were joint- -tenants by the 
thecontin- ill, or whether the heir of J. thall have the moiety, now living 
mzinder. E. andit was adjudged a joint-ten ancy to avoid the hazard of the 
11 Mod. deviſe by making it a tenancy in common; fo : ſuppoſing it a te- 
ee. nancy in common, and that E. had died firſt, Holt . atled what 
{ 188 3 would become of the moie * For that a continent remainder 
eodem inſtanti that the particu Jar eſtate determines is void, and 
afterwards he delivered the opinion of the court that it was a joint- 
tenancy." Holt's Rep. 3755 371. Paſch. 6 Ann. Tuckerman 
v. Jetteries, 


F 4 


(G. a) Averment. As to Wills before the 29th of 
Car. 2. Cap. 3. 


F one deviſes lands ts the heirs of J. S. and the clerk writes 
it to F. S. and his heirs, the fame may be holpen by aver- 
ment, becauſe the intent of the deviſor is written and more, and it 
ſhall be naught for that which is contrary to his intent and good for 
the reſidue. But if a deviſe be to J. S. and his heirs, and it was 
written but to the heirs of J. S. there an averment ſhall not make 
it good to J. S. becauſe it is not in writing, which the ſtatute re- 
quires; and ſo an averment ts take away ſurtluſage is geod, but not 
to increaſe that which is detective in the will; per Anderſon Ch, j. 
Godb, 131. pl. 149. Hill. 29 Eliz. C. B. Anon. 
3. C. cited 2. In an aſſiſe of nue diſſeiſen by A. againſt B. it was given in 
Neat ag evidence at the affiſe that W. B. was ſeiſed, and having iflue two 
ſzid, that ſons and two daughters, deviſed his lands 19 h:; younger , an in tail, 
had the evi- and for want 2 ch ! Hue, to the herrs of the bedy of his eld oft jon, 
e if he dies without ifſur, that then the land ſh: Ut remain to his 
jected, no Two daughters | in fee. W. B. dies, the younger ſon dies without 
man could ihne, living the eldeſt fon, having iſſue him who is tenant in the 
aſniſe. The tenant produced witneſles, who afirmed upon their 
Know the mn; that the deviſor declared his meaning concerning the faid 
certainty of will, that as long as the eldeſt ſon bad iſſue of his body, that the 
if 3 daughter ſhould not have the land, but the court utterly rejected the 
trary to, matter; and judgment was given for the plaintiff, 2 Le. 70. pl, 


or aner- 94. 29 Eliz, Challoner v. Bowyer, 

Wie than 

what appears written, might be averred, one will would appear in wiiting, and quite another 
upcn evidence, Raym. 410, 411. in caſs of Stead v. Bernier. 


So in 1 3. If a man deviſes land to his wife for life generally; this cannot 
2 be averred to be for her Jointure and in bar of ber dower, becauſe a 
wages doc, deviſe imports a conſideration in itſelf, and an averment ſhall not 
where be allowed where the intent of the teſtator cannot be collected out 
Jower the of the words of his will, 4 Rep. 4. a, Cites it to be — 

9 


On 188 
the two Ch. Juſtices and all the court in Mich. 38 & 39 Eliz. defendant 


in the court of wards, in the caſe of * Leake and Randall. PAO 
* 

the huſband had deviſed lands to the demandant durante viduitate ſua, and averred that it was in 
recompence of her dower; per Treby Ch. J. this is an averment de-hors the will, if it had been 
alledged that the deviſe to the demandant was for her jointure it had been good, though the word 
jointure be not in the will, if there be other words tantamount. Powell J. taking notice of this 
caſe of Le ke and Randall, as cited in 4 Rep. ſaid he was not ſatisfied with the reaion there given, 
that the averment was not good, becauſe a deviſe imported a confideration in itſelf, but that the 
true reaſon is that no averment is to be made, becauſe the wil! ought to be wholly in writing, and 
the intent of the teſtator only to be collected from the words thereof, 


4. No averment can be upon a will to ſupply an uſe or truf? of 
land; for a will of land deviſeable by the ſtatute ought to be in 
writing, and if the truſt be not in writing it is to be rejected by 
force of the ſtatute of 32 H. 8. cap. 1. of wills. Jenk. 115. pl. 
20. cites 4 Rep. I. [A. a. by the reporter in] Vernon's caſe, 


5. A. hath iſſue en, both named Fobn, and conceiving his [ 189 ] 


eldeſt fon to be dead, he deviſeth Hi, lands by his will to his ſon Fobn 
generally, when in truth the eldeſt fon is living; in this caſe the 
younger fon may allege and give in evidence the deviſe to him, and 
may produce witneſs to prove the intent of the father; and if no 
proof can be made, the deviſe ſhall be void for the uncertainty. 
Reſolved by Anderſon and Wray Ch. J. 5 Rep. 68. b. Mich. 54 
Eliz. in Cheyney's caſe, 

6. I give to Kath. my wife all the profits of my houſe and lands 
lying in the pariſh of Birling and L. at a certain {rect there called 
Brook-Street. Upon a ſpecial verdi& it was found, that there 
was not any village or hamlet called Birling in the faid county, and 
that the land, ſuppoſed to be deviſed, lyeth in Birling-Street; but 
no man's verbal averment here ſhall be taken or admitted to be con- 
trary to the will, which is expreſsly ſet out in the will. 1 Brownl, 

132. Trin. 6 Jac, Pacy v. Knollis. | 

7. A will is made, and A. is made executor and no truſt is de- 
clared, and te/tator at his death declares, that his will is for the bene- 
fit of his children, Hyde Ch. J. afked if this intent might not be 
averred, and ſaid, nothing was more common. And per Dode- 
ridge J. For the making an ęſtate you cannot averr otherwiſe than 
the will is, but as to the difpe/tion of the eftate you may averr. And 
per Jones J. the reaſon ot Cheney's caſe 5 Rep. is, that who- 
ever will deviſe lands ought to do it by writing, and if it be with- 
out writing it is out of the will, though his intent to be otherwiſe, 

Godb. 432. Paſch. 3 Car. 2. B. R. in caſe of Evers v. Owen. 

8. An avyerment of a will not good by law, yet good in equity, 
and the intent of a will allowed, Toth, 286. cites Peacock v. 
Glaſcock. 6 Car. li. B. 

9. A tru/t may ariſe by parol, and the executor may be a truſtee A 1,2 mat 


Bi the will of the teſtator, though not mentioned in the will, N. _— 
av. 
h, R. 135. 21 Car. 2. Pory v. Juxon. . 


ſuch thing appears in the will. Fin. R. 313. Trin. 29 Car. 2. Puleſton v. Puleſton. 


P 4 (G. a. 2) 
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[ 190 ] 


Chan Prec. 
3- Hill. 
169%, De- 
veniſn v. 
Bates. S. 
P. Sto a 


Deviſe, 


(G. a. 2) Averment, or Parol Evidence, allowed 
in what Caſes to explain or ſupply Defects 
in Wills ſince 29 Car. 2. Cap. 3. 


I. THOUGH a parol averment ſhall at be admitted to ex- 

plain a will, fo as ta eapeund it contrary to the import of the 
words, yet when the words will bear it, a parol averment may be 
admitted, as 5 Rep. 68. to aſcertain the perſon, but in no caſe 
to alter the ate; per North and Atkins. Freem. Rep. 292. in 
pl. 343. Irin. 1677. in C. B. in caſe of Steede v. Berricr. 

2. The father oi the plaintiff and defendant deviſed his gate io 
E. bis cliieft jan, with a remainder to his Fre, ard third jan, 
and for a, ant of ſuch iſſue, ia his ſecond fon Il with remainders to 
his firſt, ſ-cond, and third ſons; d / te his third jon, oc. Pro- 
dided that if E. when he enjiyed the eflate ſhould have PE ſue mate lit- 
ing, that then be Gould pay 401. per annum for the maintenance of 
the eldeſt fon of H. and for his education, in ſuch manner as was fit 
for his degree, until his eldeſt ſon ſhould have a fon produced and 
living. E. the eldeſt fon had :/7ue a ſon, who lived three ways and 
then died; it was in prof that the teftator did declare that his intent 
was, that this 401, per annum fhould be paid in caſe E. ſhould have 
a ſn born that ſhould die ſuddenly after. Per Cur. the annuity is 
determined, and a coll teral proof ſhall not be admitted againſt the 
expreſs words of the will; and it is probable his intent was, that 
the 401]. ſhould be continued to be paid, although he had a ſon 
which died ſuddenly after; yet now it muſt be taken upon the 
words of the will, and an averment of the intent of the party con- 
trary to his expreſs words ſhall not be received, and ſo decreed 

nſt the plaintiff, If it had been a truſt, the intent might have 
been ſupplied by proof; per Cancellar'. 2 Freem. Rep. 52, 53. 
pl. 60. Paſch. 1680, In curia Canc. Chambcrlaine v. Chamber- 
laine. 

3. One may averr the tr:/? of a perſonal ate. Per Ld. Chan- 
cellor. Vern. 30. Hill. 1681. Fane v. Fane. | 

4. A. had freehold and copyhold land, and makes his will in theſe 
words; I give all my eſtate of what kind ſocuer, not before-mentioned 

me to my wife, whom I make my executrix; and it was held the 
copyhold land did paſs, not by force of the words alone, but be- 
Fa it appeared that he had made a _ of the copyhold eſtate 
before to the uſe of his will. 12 Mod. 594. in caſe of Shaw v. 
Bull, cites Mich. 32 Car. 2. Rot. 473. | 

5. A. made his wife executrix, whercupon the ſon by ſeveral in- 
finuations gets his mother to prevail on his father to make a new 
will, and _— named executor, declaring he would only be executor 
in truſt for her. It appearing to be a fraud as well as a truſt, 
North K. decreed it — the ſtatute of frauds, though 

ne 


Deviſe. 190 


no truſt was declared in writing. Vern. 296. pl. 290. Hill. 1684. copytold 
Thyn v. Thyn. eſtate, 


which te- 

Kator intended to give to his godſon, but was perſuaded by the wife to give it to her, and pro- 
miſed that ſhe would give the godſon the part aſſigned for him, and decreed againſt the wife, 
notwithſtanding the ſtatute of frauds. And. ibid. 4. in S. C. cites CAETERLAIxN's 
cas E, where a ſon and heir apparent periuaded luis father not to male a will which he intended 
to make, and thereby to mk. certain provifions for his younger children, promiſing that his 
brothers and ſiſters ſhould have thoſe proviſions, vwizzreupen tue father forbore to make them, 


and chancery decreed the heir to make them. 


6. A. deviſed his real cſtate for payment of his debts and makes 
his wife executrix, parol proof was admitted to prove A*s declara- 
tions, that his executor ſhould have his perſonal eſtate diſcharged of his 


S. C. cited. 
2 Verne 

587. in Caſe 
of Smith ve 


debts. 2 Vern. R. 252. pl. 240. Hill. 1691, Counteſs of Gainſ- Goodman, 
borough v. Earl of Gainſborough. | ——_ 


cited. 
they onght to be plain a 
who cited this caſe, V 


indifputable to intitle an executor to the ſurplus. 
Rep. 9. 20 May 1695. Petit v. Smith. 


In relation to a perſmeil N the court will allow of proofs and averments, but 
Per Lad. Somers, 


The evidence was not read in this caſe to make any conftruction in law. For the making one 
executor is a gift in law of the perſonal eſtate; but to u/? a conſirudtion in equity lately made, that 
where a particular legacy is given to an executor he ſhall be ouſted of the refidue, Per. Ld, 


Wright. Ch. Prec. 139. Hill. 1700. in caſe of Bromley v. Jeffries. 


7. A. deviſed land to B. to ſell and diſpoſe of for payment of 1.4. Wright 


debts, the heir ſued for the ſurplus as his by a reſulting truſt being 
not diſpoſed of by the will; per Cur, the eſtate in law being veſted 
in the deviſee, he ſhould have been admitted to his proof of A“ 
parol declaration, if it had been wanting and neceflary, 2 Vern. 
253. cited in pl. 240. Hill. 1691. by Hutchins Ld. Commiſſioner 
as the caſe of Crompton v. North, 


cited 8. C. 

and thought 
parol proof 
ſufficient to 
rebut Dl 
tif equitye 
Ch. Prec. 

219. Paſch. 
1703. Buſh. 


nel v. Parſons. 


8. The ſurplus by will was deviſed to the wife ; averment was 
taken that /he was intended only as a truſtee ſar her ſon, and that the 
teſtator ſo * declared at the making of the will. And a decree 
3 on the proof made thereof. 2 Vern. 254. in pl. 240. 

ill. 1691. cited by Rawlinſon one of the Lords commiſſioners, as 
the caſe of Kingſmill v. Ogle. 

9. Plaintiff endeavouring to have the will explained by depoſi- 
tions of witneſſes touching what the Hun declared and the in- 

ructions he gave for the drawing his will, per Cur, deviſes con- 
cerning land muſt be in writing and we cannot go againſt the act 
of parliament, 2 Vern. 98. Paſch. 1698. Towers v. Moor. 


Chan. Rep. 
2 50. 15. 
Car. 2. & 
decreed ace 
cordingly. 


*[191] 


and ſays it was ſo by the ſtatute 32 H. S. of wills. ——12 Mod. 183. Bertie v. Ld. Falkland. 


S. P. by Maſter of the Rolls. 2 Wms s Rep. 318. Mich. 1725. 


Bennet v. Davis. 


Lands deviſed to A. in tail, A. died in teſt tor's lite, /zaving 1/ue male, and then the will is 
re- publiſled, the court refuſed to admit parol declaration of the teſtator to prove his 1n.niion that 


the iſſue male of A. ſhould toe by the 2. 
down's caſes 


10. A. makes his will and B. C. and D. executors in truſt and 
for a remembrance over and above their coſts and charges he gives 
20 5. a piece to the executirs; per Cur. the will declaring that the 
executors were only in truſt, and net declaring for whom the truſt 
was, the perſon may be averred, and two of the executors having 


by 


10 Mod. 98, 99. Mich. 11 Ann. B. R. Lord Landſ- 


Ibid. 294. 
S. C. cited. 
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Deviſe. 


by their anſwer confeited the truſt, and being likewiſe fully proved 
that it was the teſtator's intent, and that he declared it a truft for 


the wife; decreed the truſt for her with coſts againſt the adverſary 


executor, per Commuiltioners, 2 Vern. 99. Paſch. 1698. Pring v. 
Pring. | 

11. Dower. The defendant pleads, that the huſband was ſei/ed 
of the land in gueſbion, and of ether lands in A. and that he by his 
will deviſed the lands in A. to the demandant, for her life, and dicd, 
and that the demandant entered into them by virtue of the ſaid de- 
viſe; and avers that the land devijed was devited to her by her 
huſband in ſatisfactien of her deter; the demandant demurs, 
Judgment was given for the demancant by the whole court; be- 
cauſe the averment being of a matter out of the will, and not con- 
tained in it, ought not to be allowed; and that LEAK AND RAx- 
DALS'S CASE, 4 Rep. 4. a. being expreſs in pgint, and always al- 
lowed for law, oughit not to be queſtioned ab ie day. But after- 
wards upon a bill brought in Canc. by the defendant being heard 
by the Lord Chanceilr Samers, he was of gpinior, that in equity 


} 
ſuch averment of the tegator's intent ought to be admitted, and that 


the wife in ſuch caſe ſhould not have both her dower and the land 
deviſed; and (as I have heard) decreed in this caſe accordingly, 
Ld. Raym. Rep. 438. Hill. 10 W. 3. Lawrence v. Dodwell. 

12. Sir R. B. having iſſue only daughters, ſettled his eſtate 
upon truſtees to ſell, ſubject, nevertheicls to a power of revocation ; 
aiterwards upon the marriage of his daughter with the plaintiff 
by deed reciting that his intent was, that the manor of C. in 
queſtion ſhould go to the iſſue male of the plaintiff, he thereby 
agreed that if the plaintiff ſhould be minded to purchaſe the fame to 
him and to his heirs, he Heu, have it far 15001. to be ratjed out of 
this manor but did nat mention whether it ſhould be in ſutisfaction of 
the 1590 L. agreed to be allowed the plaintiff in caſe he would pur- 
chaſe the ſame, But a queſtion aroſe, whether the plaintiff thould 
be admitted to read witnetiles to explain the teſtator's meaning in 
that particular? and alleged that it might be fo done, the r 
being only touching the perſonal eſtate, though it could not be ſo 


in a will touching lands, becauſe by the ſtatute ſuch will muſt be 


in writing, and no averment ſhall be received out of the will, but 
as to a perſonal eſtate it had been ſo done in my LADY Galxs- 
BOROUG:'S CASE, in this court. To which* it was anſwered, 
per Cur. that what was read there was in affirmance of the law 
upon the will, which was to carry the perſonal eſtate to the executor, 
and that caſe ſtood fingly by itſelf. But in the caſe of the Ld, 
Falkland and Cary it was denicd that letters ſhould be read to ex- 
plain the agreement, though it was then inſiſted on, that letters 
were writing, and ſo more certain. And the Maſter of the Rolls 
cited the _- of LEAK v. RANDALL, in Vernon's caſe, in the 4 
Rep. that a collateral thing deviſed by a will, could not be averred 
to be in ſatisfaction of dower, unleſs it did appear to be fo by the 
will; but here the 1500 J. deviſed was not collateral, becauſe it was 
to ariſe out of the ſame land. 2 Freem. Rep. 245, 246, 247. pl. 
313. Hul. 1700. Bromley v. Fettiplace, | 

| | 13. J. S. 
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Deviſe. 


1 . having three daughters and ſeveral grand-children and 
great- grand-chil ren, made his will and deviſed the ſurplus of his 
eſtate tn he equally drorded ammgft his three daughters and all his 
gri«-children and great-grand-childrens that ſhould be living 
within bib years after his death, and died; and within two years 
aft-r death other grand- . were born; the plaintiffs exa- 
mined witneficz, to prove J. S's intent, that none born after his 
deata «ould take 3 and the queſtion was, whether they could be 
adcuttol ro read this proof, and my Lord Keeper was of opinion 
that 1uch proof migat be adinitted, fo the witneſſes were read, but 
their d- 9o/aric as toere only that J. $. faid fo or jo, or to that ef fic 

V. men my lord fail, ſignified neg, fer that makes the witneſ: 
tuc judge; and ne 5 Jh.. to ſet down the very Wards Joy the court 5 
wes 7; but without this proof my lord held, that the words in 
t nl 1 n a ae after my death were to be taken re- 
, ane extended to none born after; and e accordingly, 


res was affirmed in the Houſe of Lords. Abr. Equ. 


Cafes, 231. = in. 1700. Dayrel| v. Moleſworth. 
14. A. devited his real e/7 * 20 B. and made B. 2 and 
wills that out of nis perſonal r/fate and a year's profits his real, he 


ſhould pay Hi, . and 4, i 4 40l. per annum to 0. to main- 
tain him at Cu mary. bh ; the executor pleaded plene adminiſtravit, 
and it was admitted, that the will had made only a year's pronts of 
the real eſtate liable, _ on the evidence of D. that B. promijed A. 
to pay or otherwiſe A. would have g's irged his real eſtate with the 
payment of it, the real eſtate was de creed at the Rolls to Rand 
charged with the annuity, and Wright K. on appeal affirmed the 
decree. 2 Vern. 506. Trin. 1705. Oldham v. Litchford. 


192 
2 Vern. 


243 S. Co 
but S. P. 28 
to the proof 
does not ape 
Pear, 


The Haſe 
was, thit 
the teſtatoe 
Was making 
his will, 
and a- 
mongſt 

of her 
things, Was 
directing 
tins gift to 
the plain- 
titf to he in- 
ſerted 1a 


his will, and the defendant being preſent, deſired him nat to put it in his will, but ſaid as he 
was a chriſtian he would take care to ſee it paid; and ! hereupon it was omitted in the will. 
An the plaintiff having preferred his hill for it, it came tu hearing before the Matter of the Rolls, 
and he decreed the pas ment of it, and that it mould be char god upon the real eſt ite; and now 
upon appeal it came before the Ld, Keeper, and it wes infiited for the defendant, that there 
being a will in wiitiang, fince the ſtatute of frauds, g. nothing could be part of the will but 
what was in writing, and that no executor or adminiſtrator ſMoald be charged upon any promiſe 
ualefs it were in writing, and that if it had been in the will it would have charged the defeudant 
no farther than he had et, and therefore it ought to have heen decreed out of the aſſets only, 
and that there was no colour to charge it upon the land. Put the Ld. Keeper was of opinion, 
and decreed that the deteudant ſhould pay it, and the rround he went upon was, that this was a 
fraud upon the teſtator and tne legatee ; and that notwithſtanding the ſtatute of frauds and per 
jaries, this court had relieved in cafe of a fraud, although there was nathing in writing to charge 

the party; but he ſaid he could not decree it a charge upon the land; but the Maſter of the Rolls 
being in court, ſaid, the reaſon he went upon to charge: the land was, becauſe the maintenance of 
a poor ſcholar was a charity, and was within the ſtaute of 43 Fliz. of charitable uſes, and it 
might amount to an appointment within that ſtatute. 2 Freem, Rep. 284, 285. pl. 356. Paſch. 


1705, Oldham v. Litchford. 


15. In a will the bequeſt was, I give my houſhold ſtuff, as braſs, 
pewter, linnen, and woollen whatſoever, except a trunk under the 
chamber-window ; the maker of the will was examined as a witneſs 
and ſwore, that the teſtator directed him to inſert all his goods ex- 
cept the trunk, ordered the depoſition to be read, as in cafe of a 
deviſe to fon John, when he had two ſons John, or if the deviſe 
had been his trunk, when he had three trunks, 2 Vern. $17. 


Mich. 1705, Pendleton v. Grant, 
10. A. 
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16. A. on delivering his will to B. to whom he gave almoſt all 
his eſtate, ſaid, as B. ewned befire feveral witneſſes, that if C. (A's 
eldeſt fon) behaved himſelf well he might allow him 20]. per 
quarter, and if he uſed that well B. might make it 40 l. per 
quarter; decreed 401. per quarter to C. during life. 2 Vern. 559. 
pl. 507. Trin. 1706. Kingſman v. Kingman. | | 
The caſe 17. Collateral proof may be admitted to afcertarn the perſon or 
mo thing deſcribed in a will, Per Cowper C. in an affirmance of a 
10 B. pay. decree at the Rolls. 2 Vern. 593. Mich. 1707. Hodgſon and 
inzicol, Caldicot v. Hodgton and Fitch. | 


wich he 

owed by bond to Se, which was the obligee's maiden-· name, but though hie knew ſhe was mar- 
ried, vet he forgot her huſcand's name, which was Fich. and this being proved by the perſon that 
Crew the will, and another, tle payment was decreed accordingly. Ch. Prec. 229. S. C. 


The Maſter 18. The conſtruction of making a legacy to be a ſatisſaction, 
her has in many caſes been carried too far, and it Ercaſonable in ſuch 
« teſiamer- caſes to admit of parel proof as. ts the teſtater's intention. Per 


yy g«:fiim, Cowper C. 2 Vern. 594. Mich. 1797, Cuthbert v. Peacock. 
AtiuU Cyi- E | 
g<nce might be received, 2 Vern. 646, Hill. 1709. Chapman v. Salt, 


19. J. B. having had a long acquaintance with D. P. and 
having 5901. of her's in his hands, married E. and afterwards made 
an initrument all of his own hand-writing thus, viz. In the name 
of God, amen. I A. B. of, &c. do make this my laſt will and teita- 
ment for fear of mortality, 4¼ JI can ſetile it mire at large; and 1 d 
gide and begucath the ſum of 1900], unts D. P. te be paid by my exe- 
cutor, adminiſtrator, and fer ſure payment thereof, I do charge all the 
real and perſonal eſtate which J have in the world, I being very de— 
ſerous to mate a provijicn for the ſaid D. P. for feveral good reaſons 
inducing me thereunts, In witneſs whereof I have hereto ſet my 
hand this preſent 7:h day of December, 1704. Signed J. B. and 
delivered the fame unto tne ſaid D. P. and about a fortnight before 
luis death, which happened in January, 1704. J. B. did declare he 
had left wich D. P. an ungueſtionable ſecurity for 1000 l. charged 
upon his real and perſonal eſtate; and that he had done the fame 
for tear of mortality, till ſuch time as he can make a full and com- 
plcat will, which he declared he would do ſo ſoon as his wife was 
brought to bed to ſee if it were male or female, He died ſud- 
denly, 6 Feb. 1704. The widow afterwards came to take ad- 
miniſtration to her huſband, and a caveat being entered by D. P. 
ſhe appeared and pleaded this will or ſchedule teſtamentary, and 
proved by four witneſſes what is alleged before, She was alſo 
examined on interrogatories, on the prayer of the reſpondent, on 
which ſhe depoſed that ſhe was married to J. B. 18 July 1700, at 
his chambers in the Inner Temple, by R. H. ſince deceaſed. 
(But the marriage was not infiſted on H. being dead) his hand 
was proved. Ine cauſe coming to be heard before the judge of 
the prerogative (Sir Richard Raines) he gave ſentence againſt the 
will, and pronounced that J. B. died inteſtate, without any will at 
all by him made. On appeal being heard before the delegates, 
among whom were Lord Ch. J. Holt, Baron Price, and Judge 


J 


Dormery 


Device, 


Dormer, the ſentence was reverſed, and they pronounced for the 
will. 2 Ld. Raym. Rep. 1282, 1283. Paſch. 6 Ann. B. R. 


Powell v. Beresford. 
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* 20, There is difference between a void deviſe and a doubtful and? Vern. 
uncertain one, as if J. S. hath ſeveral ſons, and a deviſe is made to 3 
one of the ſons of J. S. this is entirely void, and can never be Tracy ]. 
made good; but if it be only doubtful and uncertain, it muſt re- in S. C.— 
ceive its conſtruction from the words of the will, and no parol 4 = 
proof or declaration ought to be admitted out of the will to . Cheyney's 
certain it, but in cafe of two ond named Fohn, it is conſiſtent with te” co 
the words of the will, to admit proof which of them was intended, mr" 5 
and the words in the will are not at all altered by it, and this is Lanſ- 
according to Lord Cheyney's cafe 5 Rep. * now ſince the down's 
ſtatute of frauds and perjuries, which orders all wills to be in a” ot 
writing, it is mag ſtronger. Per Tracy J. 3 Ch. Rep. 183. there are 
Trin. 7 Ann. in Canc. in caſe of Litton, alias Strode v. 2 — 
Falkland. a 5 pens . 


J. deviſe land to J. S. of D. parol evidence will be admitted to prove, which J. S. was intended 
by me, Per Li. Macclesfield. 2 Wins's Kep. 137. Paſch. 1723. in caſe of Harris v. the Bp. 


of Lincoln. 


21. A. made his wife executrix, and deviſed to her the uſe of In this caſe 


his table-plate for life, and after to C. his grandſon, and made no 


of the 


diſpoſition of the ſurplus. Proofs were allowed to be read, that — 0 
A. intended to give the ſurplus to his executrix, it being to ouſt ˖ Lair, 
implication or rule in equity, but the proofs being ſlender and uncer- — 
tain, the court laid them out of the caſe, and conſidered it only on p — 
the face of the will, and decreed a diſtribution; per Cowper C. 2 peal to the 
Vern. 648. Hill. 1709. Lady Granvill v. the dutcheſs of Beau- — = 
fort. December 


2 9 1 Vs 4# „5 = —_ —— 
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1710. The appellant's counſel iuſiſted that it was proved in the cauſe, that it was the intent of 
the teſtator that the appellant Mould have the ſurplus of the perfonal eſtate to her own uſe, 
which proof, as it agrees with the rules of law to preferve the leg; title to the executrix, which 


of common right ſhe has to the ſurplus, fo it hall prevent aud ought to re- but the conſtruction of 


equity, which would create a reſulting truſt, and make the executrix to be a truſtee in equity 
for the next a-kin, and for theſe reatons (among others) prayed that the decree might be re- 
verſed, and it was reverſed accorting!y without diviſion. 

2 Vern. 672. Mich. 1711. Wingtield v. Atkinſon. S. P. and cites the caſe of * Littlebury 
v. Buckley, as firſt decreed in the mayor's court tor the next ot Kin, but on appeal to the Houſe 
td tre gute to prove the teſtator intended them the ſur- 


of Lords the execcrirs were þ adnitt 
plus, and or that foot the 4d; reverſed the cecree. \V'ms's Rep. 114. Hill. 1709. S. C. 


But Ibid. 116. ſays, that this decree was reverſed in the Houfe of Lords, 

t But denied where it was in contradiction to the common law. 10 Mod. gg. Lord Lanſ- 
down's cate, 

* Cited 9 Mod. 10,—<—— Vern. 677. 
Gl: 

+ They held that parol proof ought to be admitted in favour of the executor's title, conſittent 
with the will. S. C. cited in caſe of Ball v. Smith. 2 Vern. 677. Hill. 17. 

Where an expreſs legacy is given to the executor without any further words, as that it was 
given for care and pains, &c. parol evidence may in ſuch caſe be admitted of teſtatur's intention, 
but not where following words declare a truſt. Per Powis J. in chancery in the abſence of the 
Ld, Chancellor. 2 Wms's Rep. 161. Trin. 1723, in caſe of Raſhfield v. Careleſs. 


Cited 10 Mod. 99. in Lord Lanſdawa's 


22. A. ſcnt for B. to make his will, who took it in characters 
from his mouth, read it to him, and he approved there cf. B. the 
next day brought the will drawn up in four ſheets of paper, but 


the teſtator was not ſenſible and died. After the teſtator's death 
B. ho 


1 
1 
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B. who drew the will was examined as a witncls, 2 Vern. 647. 
pl. 577. Hill. 1709. Striſh v. Pelham. 

23. Where the words ſtand in &4qu:/5ri9 and are fo doubtful 
that they may be taken one way or another, there it is proper to 
have evidence read to expiain them, and we will conſider how far it 
ſhall be allowed, and how far not, aftcr it is read, and this is not 
like the cafe of evidence to a jury, who are calily biailed by it, 
which this court is not, and the diltin*tion in Cheney's well war- 
rants the reading of evidence where the teſtator's intent is doubt- 
ful, as where a man had two * ſors named Fehn, &c, Agreed by 
Cowper C. Maſter of the Rolls, Ld. Ch. J. Trevor, and 
Tracy J. 3 Ch. R. 176. Trin. 7. Ann. Litton alias Strode v. 
Falkland. 


to ſupply the words of a will. If a deviſe be to 9: of the forr of FJ. S. who has ſeveral ſons, it is 
void, and ſhall not be ſupplied by parol proof. But the will that ny the land muſt be in 


Writing, and muſt de determined only by what is contained in the writ 
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24. Parol evidence admitted to prove the intent of the deviſor 
where doubtful, MS. Tab. Feb. 13th, 1710. Dockſey v. Dock- 
ley. | 

25. Croft the teſtator deviſed particular lands to his executors 10 
be ſald for payment of all his proper debts, and makes A. and B. his 
executors, and gave direction to the perion who drew the will to 
give all his perſonal eſtate to his execntors; but by miſtake that was 
omitted in the will, though proved in the cauſe by the perſon who 
drew the will, Suppoſing then ſuch parol evidence of the intent 
of the teſtator to be good, quære if the perſonal eſtate ſhall be em- 
ployed in aid, and exoneration of the real eſtate towards payment 
of the teſtator's debts, notwithſtanding the particular deviſe of the 
perſonal eſtate to the executors? As to the paro! evidence of the 
intent of the teſtator de-hors the will was cited the caſe of Little- 
bury v. Buckley in Dom. Proc. Harcourt C. ſaid, he muſt con- 
ſtrue the intent of the teſtator out of the words of the will, and 
not upon parol evidence in this caſe. Parol evidence was ad- 
mitted in Littlebury and Buckler's caſe in Dom. Proc. becauſe 
the parol evidence there was an aihrmance of the right at com- 
mon law in oppoſition to a preſumption in equity, that where the 
executor hath a ſpecifick legacy, the ſurplus was not intended to 
be given to him, but in this cate the parol evidence is to controul 
the common law, and give the perſonal eſtate to the executor, 
which is aflets at common law to pay debts. Decree, That the 
executors account for the perſonal eſtate of the teſtator. MS, 
Rep. Mich. 12 Ann. in Canc. Gale v. Crofts & al”. 

26. A. by will gave 500/. to B. and made B. executor, and 
made no expreſs diſpoſition of the ſurplus, The next of kin 
brought a bill for a diſtribution. B. anſwers and waves the 
benefit of the ſurplus by miflake of the law in that point, and was 
denied, by Trevor Maſter of the Rolls to amend his anſwer; who 
decreed, that having waved the ſurplus by his anſwer, he ſhould 
account for it. On appeal to Ld. Cowper, his lordſhip ſaid, it 
would do very well it this point concerning the ſurplus was once 
ſettled and certain either way; yet in this cafe, where 2 

himſe 
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himſelf had by his anſwer waved any title to the ſurplus, he would 
not, againſt his own confeſſion decree it for him. In Eaſter term 
1718. the cauſe coming before Ld. C. Parker upon à maſter's 
report, his lordſhip ſaid, he could not but incline to help the defen- 
dant [as to other matters in diſpute] he being in a way of /o/ing 
his right by miſtake or miſadvice only of his counſel | 2s to this point 
of the ſurplus.] Wms's Rep. 297, to 300. Mich. 1715. 1718. 
Rawlins v. Powell. 

27. One by will gives his executor an expreſs legacy and makes Gilh. Equ. 
10 diſpsſition of the ſurplus, "I he court will admit of pare! evidence wy _— 
4 ſhew the intention of the t:/tator, and if proved that the teſtator cru 1c. 
intended the ſurplus to the executor, he ſhall have it notwithſtan- cordingly=s 
ding his expreſs legacy. 2 Vern. 736. pl. 645. Hill. 1716. EA Abr. 


A 246. pl. 12 


clearly accordingly. 2 New Abr. 424. S. C. at large in totidem verbis with that of Gilb. 
Equ. Rep. 125. = 


28. Teſtator deviſed his eſtate to the right heirs of his mother, &. C. 2 
and proof was admitted to ſhe that he intended it for the right heirs Ren. 9 
of his grandmether, the eſtate coming irom her family, and this 
was held * not contrary to the will, and was ſaid to be decreed 1723. Per 
accordingly. 9 Mod. 10. Paſch. 1722. cited as the cafe of Harris 3 
v. Biſhop of Lincoln. decreed 

29. Where the will explains 4 70 no evidence dehors ſhall be ad- accor- 
mitted. Per Cur. 9 Mod. 11. Trin. 8 Geo. Raſhficld v. Careleſs. Angly. 

30. A legacy deviſed io Catharine Earnley was claimed by vi 964 
Gertrude Yardley. There were ſeveral circumſtances in the caſe to 
induce a belief that Gertrude Yardley was the perſon intended; as 
that there was no Catharine Yarnley that claimed this legacy, but it 
was proved the feſtator's voice was low and hardly intelizgible, that 
teſtator uſually called the claimant Gatty, which the ſcrivener might 
ealily miſtake for Katy, and that teſtator for better information who 
this legatee was directed the ſcrivener to J. S. and his wife, who 
declared that Gertrude Yardley was the perſon intended, and alſo 
that teſtator in His life-time had declared he would do well for ber by 
his will, The Maſter of the Rolls at firſt inclined that the legacy 
was void, but afterwards, upon conſideration held it good, being 
only of a perſonal thing, but had it been of land it had been other- 
wie; and he ſaid, that as originally a bequeſt of a legacy was 
governed by and conſtrued according to the civil and canon law, 
lo ſhall it be after the making the ſtatute of frauds, provided there 
be - will in writing. 2 Wms's Rep. 141. Paſch. 1723. Beaumont 
v. Fett | 

31. A. by will gave 5l. a-piece to her neareſt relations, and made 8. C. 9 

C. a ftranger ſole executor, and gave him 51. for his care in fulfilling —— by 

ber will, but made no diſpoſition of the ſurplus. The ſcrivener of Rachfteld 

who drew the will ſwore, that A. at the time of making the will . Careleſs, 

declared her intention that C. ſhould have the ſurplus it any, for — 
* © . a 51. 

that he had been her very good friend, and her relations ungrateful as given 

to her, and that her directions to him were to give the ſurplus to to C. fer 


. IC _— Tree! „ th: cave . 
which he would have done expreisly but that he thought it 3 


needleſs, 


137. Paſch. 
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; eee needles, as being only what the law implied. On the other fide 
| ; was ſome light proof (as tae reporter terms it) that A. had decla- 
Ls will, red her intentions to give tae ſurplus of the perſonal eſtate to her 
next of kin. Mr. Juſtice Powis (who ſate in the Ld. chancellor's 
abſence) took notice that here was parol evidence en both ſides, and 
that what the ſcrivener ſwore was contradicted by the evidence on 
the other tide, but that there were words in the will declaring the 
executor to be only a truſtee, 5 J. being given him for his care in 
Julflling the will, which would amount to a declaration of truſt, 
and gecs beyond all parol progf, and decreed a diſtribution amongſt 
the next of kin, but reſerved coſts till after the account taken, 
2 Wrms's Rep. 158. Trin. 1723. Raſhfield v. Careleſs. 

32. A. having about 1c0090/. in money and upon ſecurities, by 
will taking notice of what her eſtate, and that ſhe intended diſpoſing = 
ef the ſame by her will gave pecuntary legaciggas every brother and 
[iter and half-brothers and fifters, and tz B. her eldeſt brother 500 þ 
and made him executsr, but made no diſpoſition of the ſurplus. Ld. 
C. Macclesfield ſaid it was ncccilary that the rule of property 
ſhould be known, fixed, and certain, that people might know 
which way to ſteer, and that the court had frequently allowed 
parol evidence in favour of the executor to prove teſtator's inten- 
tion, to rebut that equity which otherwiſe would be in favour of the 
next of kin, and cited the Lady Gainſborough's caſe, and the 
obſtinacy of the drawer, for which the executor ought not to ſuffer, 
and owned that it was dangerous to allow parol evidence in caſe 

of diſcourſes at a time different from that of making the will, but 
5 that abſtractedly from that caſe it has been admitted. 2 Wms's 
k Rep. 210. Hill. 1723. D. of Rutland v. Dutcheſs of Rutland. 
1 [ 197 ] 33: In Cane. Paſch. ꝙ Geo: coram Ld. Chanc. A man deviſed 
lands ts two perſons and their heirs in truſt, to pay ſome annuities, &c. 
and he willed, that what remained ſhould go to his heirs for ever on 
the part of his mother. N. B. This gate deſcended from the grand- 
emcther to his mother, and from her to him. The queſtion was, 
vhether he who was heir of the mother's ſide by the grandmother 
ſould take, becauſe he had alfo an heir on the mother's ſide by 
the grandfather. Ld. Chanc. admitted parol _ to be given of 
this, that he deſigned the heir by the grandmather, the gr coming 
from her. A deviſe was to a fon by name, and his chriſtian name 
v-as m;Nlaken, but it being added, ſuch a "wp in the ſervice of the Duke 
ef Savoy, parol evidence was admitted, and this ſon, though his 
name was miſtaken, had the eſtate. So if tte perſons of the Nee, | 
name father and the ſon, it ſhall be intended of father, but evidence 
may be admitted to prove which was meant. 2dly. Theſe words 
(ſhall go and come to my heirs a parte materna) are no more than 
a declaration that the truſtees ſnould not take, and the lands ſhall 
deſcend according to the old uſes, as if theſe words had not been in 
the will. Otherwiſe, if I deviſe to A. and his heirs, to the uſe of 
B. for life, remainder to C, in tail, without making any diſpoſition 
of the remainder in fce, then this remainder ſhall go to A. for 
the eſtate was given to A. and his heirs, and he ſhall have all except 
what was particularly limited to B. and C. fo that theſe words do 
| amount 
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amount to a declaration that the two deviſees ſhall not take 
this remainder; but if there are words in a deviſe which expreſſes 
that the deviſce ſhall be only a truſtee for paying debts or the like, 
as where an eſtate is directed to be ſold for that purpoſe, there they 
Jthall have nothing but under the execution of the truſt, and the 
Jurplus ſhall reſult back to the heir, as part of the eſtate undiſpoſed 
of. He remembered, and was of counſel in cafe of Abbot v. Burton. 
Hob. and other books were denied for law about their notion of the 
old uſe; and in this caſe the remainder in fee had gone to the deviſees, 
had not the deviſor declared that it ſhould go infich manner as the 
law lad limited. But this will would have had another conſtruction 
if there had been any alteration of the old uſe by a ſettlement, the 
bill being to have an execution of the truſt. Decree that truſtces 
jhould convey to the grandmother's heir. 
34. A. deviſed all her houfhold goods to J: S. and the ſurplus of 
her perſonal eſtate, & to J. N. Upon a reference to a maſter, and 
upon whoſe report the cauſe came on, whereby, though it reported 
manifeſt intentions and declarations of the teſtatrix that ſhe did not 
intend her plate fhould paſs, yet the maſter certifying flat the plate 
was commonly uſed in the houſe, the Maſter of the Rolls rejected all 
the evidence touching the intention of the party, there being a 
rempleat and plain will in writing, which muſt not be altered or 
znfluenced by parol proof. 2 Wms's Rep. 419. Trin. 1727. Nicholas 
v, Oſborn. oY | | 

35. A preſtyterian who hed three infant daughters bred up that 
way, and had three brothers preſbyterians, makes his will, appointing 
his brothers and alſo a clergyman of the church of England guardisa 
ro his three infant daughters and dies having ſent his efdeyt laughter 
2% his next brother ; the clergyman gets the two other daughters ini his 
cu/tady, and places them at a boarding ſchool, where they were bred 
:ccording to the church of England, and brought his bill to have 
the eldeſt daughter placed out with the othet daughters; the three 
brothers that were preſbyterians brought their bill to have the two 
daughtcrs delivered to tnem, offering pare! evidence that the teftater 
directed and declared he would have his children bred up prefbyterians. 
'The court declared no proof ouc of the will ought to be admitted. 
in the caſe of a deviſe of a guardianſhip, any more than in the caſe 
of a deviſe of land. The Lord Chancellor would do no more than | 
direct the maſter to inquire whether the ſchovl in Hampſhire; at [ 1781 
which the two younger children were placed by the guardian the 
clergyman; was a good and proper ſchool for their education, giving | 
liberty to all parties to apply to the court as there ſhould be cc a- 4 
ſion. 3 Wms's Rep. 51. 53. Trin. 1739. Storke v. Storke. 
30. A bill was brought by the plaintiffs as next of kin to the 
deceaſed againſt the defendants as exectitors, in order to have a i 
diſtribution of the teſiduum of the perſonal eſtate amongſt them 6 
os defendants ſet forth in their aniwer a boy of the = | 
whereby the teſfator gave the reſiduum of this eſtate fo the poor 0 Þ 
the part of F4 in 7 county 4 Upon this the patties joined | 
in commiſſion, and now the fact diſcloſed upon the commiſſion, i} 
and ſtated by counſel for the defendants was, that this 4 
pariſh of K. was not in the county of L. but in the county of Wl. 

Voi. VIII. 2 ; N. and | 
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is the Houſe delivered up to be cancelled. 
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N. and likewiſe that the teſtator really thought that this reſiduum of 
the perſonal eftate would not amount to above 10 l. and that he declared 
fo at the time of making hts will, whereas in truth it amounted to near 
1000/, The Maſter of the Rolls declared his opinion to be, that 
parol evidence ouglit to be admitted to help out the deſcription of the 
* parrſh in this caſe, and that this was a ſettled rule in equity; for 
which reaſon he was of opinion, that the pariſh of K. in the county 
of N. were well intitled under this will; hut he was of opinion that 
parol evidence ought nt to be admitted in relation to the quantity of 
' the thing deviſed; and therefore he thought the pariſh was well 
intitled to the whole, accordingly diſmiſſed the bill. Ex relationc, 
2 Barnard. Rep. in B. R. 118, 119. Hill. 5 Geo. 2. 1731, at the 
Rolls. Brown & al. v. Langley & al. | 

37. Where the wife was made executrix, and a confiderable legacy 
deviſed to her, yet the proof being ſtrong bean teſtator intended 
the ſurplus to her own uſe, the tame was dEcreed accordingly both 
at the Rolls and in Chancery. 2 New. Abr. 426. cites Hill. 6 Geo. 
2. Hatton v. Hatton. 

38. But where A. poſſeſſed of a conſiderable perſonal eſtate, 
made his will, and thereby deviſed ſeveral legacies, but gave none 15 
bis executor ; and the queſtion was, whether parol evidence ought 
to be admitted te prove that the teſtator did not intend that the exe- 
cutor ſhould have the reſidue of his perſonal eſtate, but that the fame 
ſhall go according to the ſtatute of diſtributions; and it was held 
clearly that no ſuch evidence could be admitted, for that /i; 
toould not be ts admit evidence to ouſt an implication, but was to 
admit evidence ta contradiet the rule of law, and what appeared on 

he face of the wyll, 2 New. Abr. 426. cites Hill. 6 Geo. 2. Lady 
I LY 

39. One by will made 23d Jurte 17 32, bequeathed to B. the plain- 
tiff, a legacy of 500 l. and all his plate, and ts the defendant S. al! 
hrs leaſebol me{juages; and after ſeveral other legacies and bequeſts 
as well as deviſing ſome freehold and copyhold lands, he deviſed as 
follows, viz. “ And as for the reſt, reſidue, and remainder of my 
« eitate, whether rcal or perſonal, whereot I am ſeiſed or poſſeſſed, 
« or which I am any ways intitled to, which I have not hereby devi- 
<« fed, given, &c. I give and bequeath the fame and every part there- 
« of, and all my right, title, and intereſt therein and thereto unto 
« ſuch my executor, or executors herein afternamed, as ſhall duly 
take on him or them the execution of this my will, according 
to the true intent and meaning thereof, his or their heirs, execu- 
tors, adminiſtrators, and aſſigns, as tenants in common and not 
as jointenants,” And afterwards appointed the plaintiff and 
defendant his executors and ſoon after died; and the plaintiff and 
* defendant proved the will. The defendant at the time of the will 
made and at the teſtatur's death was indebted to the teſtator in 30000. 
Ly bond dated * in 1732, in 6000 l. penalty. A bill was brought to 
compel the defendant to account with the plaintiff for the teſtator's 
reſiduary eſtate, and pay him a moiety of the faid 3000 l. and 
intereſt, And the detendant brought a croſs bill to have the bond 


J 
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'2, cites 27 H. 8. 12. | 


will 


Devilſe, 199 


It appeared by the defendant's anſwer in the croſs cauſe and Ly the of Lords 


Proofs in both cauſes, that the teſtator deſigned to give this money to "2 


the defendant S. and gave the perſon concerned in drawing the will whether 


ns of © 7 3 3 
n Is, 


inſtructions in writing accordingly; but he refuſed to mention it in the ide evi- 4 
will, in/iting that the bond would be extinguiſhed, and releaſed of dende 1 
ill, in//ting that the bond wo e extingutſhed, and re ot mould be 8 


courſe by S's being appointed executor, but the teſtator appearing read or 
diſſatisfied with that opinion, a caſe was ſtated for counſels opinion, not. The 
who as er, the ſame; in confidence of which the t2/tator ſigned —— 
and publiſhed his will with full perſuaſion that the bond would be preſent Ld. 
extinguiſhed; and this appeared clearly to be the intention of the CO—_— 
that | | —__—_ 
Ld. Chancellor held that by conſidering the will, without the were for it 
parol evidence, it will appear clearly from the general words of but 14 other 
deviſing the reſidue MZ. all his real and perſinal eſtate, which he _ * 
had not thereby given the reſiduary legatees; that this debt which . 
at the time was part of the perſonal eſtate falls within the deſcrip- 
tion. The teſtator was intitled to this debt when he made his will 
and at the time of his death. 
Lord Chancellor ſaid, that he privately thought it was intended 
that the 3000 I. ſhould go to S. that he privately thought ſo, but 
was not at liberty by private opinion to make a conſtruction againſt 
the plain words of a will; that none of the caſes where parol evi- 
dence had been admitted had gone ſo far as the preſent caſe; the 
fartheſt they go is to rebut an equity or reſulting truſt; that the 
parol evidence in thoſe caſes tended to ſupport the intention of the 
teſtator conſiſtent with the written will, and did not contradict 
the expreſs words of the will as in the preſent caſe; that it is 
better to ſuffer a particular miſchief than a general inconvenience, 
and ſo® reverſed a decree made at the Rolls, and ordered S. to ac- His Lorg« 
count with the plaintiff B. for the ſaid 3000 I. but no coſts; hib“ opi- 


a 2 > nion, when 
this was upon an appeal from the Rolls. Select caſes in Canc. in ne — 
Lord Talbot's time 240. Mich. 8 Geo. 2. Brown v. Selwin. — Ge- 

i neral, was 


arreeable to this decree; but ſeveral others of the greateſt reputation and eminence in the law 
$4ve opinions very different and ſtrongly for Mr. Selwin. 


(H. a) Paſs. What Things paſs by General 
Words. 


< 


I, HERE a man who has feoffees to his uſe leaſes for years 

W rendering rent, and — 16 will, ok yo feng ſhall 
have the profits of his land for 20 years, they ſhall have the rent; 
for this is parcel of the reverſion, and ſhall go with it; for ceſty 
que uſe ſhall have action of debt, but the feoffees ſhall have the 
avowry, Per Fitzherbert and Shelly clearly. Br. Teſtament, pl. 


2. — the name of the houſe.the orchards, garaens and backſides 


Wentw. Off. of Executors 249. 
Q 2 3. Houſe 
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By the 3. Houſe with appurtenances will paſs lands belonging to or "uſed | 
words eum yy;th the houſe, in a will, though not in a deed. Wentw. Off. of 
daly the Executors 249. 


garden and orchard will paſs with the houſe ; but a deviſe of the houſe with the land apprrtaining, 
will paſs lanes uſually occupied therewith. Per Parker C. Wms's Rep. 600. 603. Hill. 1719. 
Blackborn v. Edgley. 


[ 200 ] By the bequeſt of an indenture of leaſe, the teſtator's whole 
eflate in that leaſe paſſes. Wentw, Off. of Executors 249. 

5. If one bequeath his obligation or other ſpecialty the debt itſelf 
ſhall go to the legatee, but by the common law the ſuit muſt be in 
the executor's name, and the debt is recoverable only at common 
law. Wentw. Off. of Executors 249, 250. 

6. By the bequeſt of meat, drink and clothing, or alimenta, he 
ſhall have, ſaith the civil law, alſo lodging, habitation, and al. 
things * or the maintenance of liſe, L. as he takes it, fire, 
waſhing, &c. Wentw. Off. of Executors 250, 251. 

7. A man ſeiſed in fee deviſes _ ts his daughter (oho was his 
heir at law) when ſhe ſhould attain the age of 21 years, and in another 
clauſe he deviſes all the reſt and reſidue of his lands to his wife for 

nt of his debts and legacies; the daughter dies before 21. Held 
that the rents and profits of the houſes ſhould go to the wife till the 
daughter ſhould have attained the age of 21 years. Trin. 10 Ann. 
C. B. Crockford v. Winſell. 

8. A. being ſeiſed in fee of a ſmall parcel of land by him always 
employed for producing corn and hay for his own uſe, and the 
plowing was done with his coach-horſes, and deviſed that B. ſbouli 
continue to dwell in his houſe, and to be at the charge of keeping the 
houſe in the ſame manner as himſelf did, and the _= number of ſer- 
vants and coach-horſes, and for that purpuſe allnued B. 1200 J. 4 
year. Lord C. Parker decreed, that the lands fo before conſtantly 
imployed and enjoyed, with the houſe, ſhould continue to be is 
enjoyed. Hill. 1719. Wms's Rep. 600. 603. Blackborn v. 
Edgley. 


Ly 


(I. a) By what Words Lands will paſs. 


5. P. Arg. I. RENLOW Es ſerjeant moved this caſe: a man ſeiſed of 

10 Mod. lands and tenements in London, deviſed them by theſe words; 

— I will and bequeath unto my wife Alice my livelibeed in London 
for term of her life. By this will the lands in London paſs to the 
wife by this word, livelihood. Nota, for Brook J. ſaid, that it 
was 1n ancient time uſed in divers places of this realm, and ha 
been taken for an inheritance; to which Dyer ageeed. Ow. 30. 
4 and 5 Ph. and M. Anon. 

Le. g. a oy mg that his lands ſhould deſcend to his 2 — he 

F. 118. Wi that his wife ſhould take the profits thereof until the full agi 

— his fon, for his ff vera and 2 up, and died; 2 wife 


— % married another huſband, and died before the full age of the * 


6 *< SD * — FF 
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and it was the opinion of Wray and Southcote, juſtices, that the 
ſecond huſband ſhould not have the profits of the lands until the 


full age of the ſon; for ncthing is deviſed to the wife but a confidence, Arg. 5 Mod. 


and ſhe is as guardian, or bailiff, for to help the infant, gen 
her death is determined; and the ſame confidence cannot be tranſ- 
ferred to the huſband; but contrary, if he had deviſed the profits of 
the land unto his wife until the age of the infant, to bring him up 
and educate him, for that is a deviſe of the land itſelf. 2 Le. 221. 
pl. 280. Paſch. 16 Eliz. B. R. Anon. | 

3. If I deviſe that my executors ſpall aſſign my lands to J. S. the 
ſame implicatively is a deviſe of the lands themſelves to my execu- 
tors; for otherwiſe they could not aſſign. Arg. cites the opinion 
of Wray, Chief Juſtice, 2 Leon. 165. in pl. 198. Paſch. 25 
Eliz. B. R. in the caſe of the Dean of St. Paul's, 

4. So, if I will and iſe, that A. ſhall pay yearly out of my ma- 
nor of D. to F. S. 101. the fame is a good deviſe of the lands to A. 
2 Leon. 165. Paſch. 25 Eliz. B. R. cites it as the opinion of 
Wray Ch. J. in the caſe of the Dean of St. Paul's. 

5. One had houſes and lands which had been in the tenures of thoſe 
which had the houſes: and he deviſed his howſes with the appur- 
tenances; and it was holden, and fo adjudged by the whole court, 
that the lands did paſs by the words (with the appurtenances) for 
it was in a will in which the intent of the deviſor ſhould be obſerv- 
ed, Godb. 40. pl. 46. Hill. 28 Eliz. in C. B. Harwood v. 
Higham. 
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in totidem 


verbis. 


S. C. cid 


102. 
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Mo. 221. 
pl. 360. 
Higham V. 
Horwood. 
S. C. argu- 
ed; but 
curia advi- 
ſare vult. 
Le. 


4 pl. 42: 


i 3 
8. C. And by Wray theſe words (with all the appurtenances) are effectual and emphatical words 


to inforce the deviſe, and adjudged that the lands paſſed. 


6. A. having a term of 70 years, deviſed that B. his eldeſt ſon, 
ſhould have the uſe and profit of it for three years, and after C. his 
ſecond fon, ſhould have his leaſe and term, ſaving that I will that my 
wife ſhall have half the iſſues and profits of the land during her life, 
bearing and allowing half the charge thereof. Per Gawdy and 
Clench J. ſhe has an intereſt in the land; for to have the iſſues 
and profits, and to have the land, is all one, and ſo was the intent 
that ſhe ſhould have the land with the ſon for her life, and if ſhe 
has no intereſt, ſhe can have no action; for account lies not for 
want of privity. Cro, E. 190. pl. 3. Mich. 32 and 33 Eliz. B. 
R. Parker v. Plummer, 

7. The words (all my lands) in a will will paſs a houſe, but the 
deviſe of a houſe does not paſs lands. Mo. 359. pl. 491. Trin. 36 
Eliz. Ewer v. Heydon, 

8. A, deviſed a houſe with the appurtenances ; queſtion was, 
whether land in a field paſſed. Popham doubted, but Fenner (aid, 
it might paſs, and that upon demurrer in 28 Eliz. it was adjudged 
accordingly. But it appearing upon evidence that the houfe was 
copyhold, and the land freehold; the whole court thereupon con- 
ceived, that it could not be ſaid appurtenant, although it had been 


uſed with it. Cro. 704. pl. 24. Mich, 41 and 42 Elz. B. R. 


Yates v. Clinkerd. 
Q3 9. A. 
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1 
* 
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Mo. 771. 9. A. ſeijcd of lands in S. in Com. Midd. and of other lands in 
- 3 E. in the county of S. made tios ſeveral leaſes for years of them, ta 
Derich. ; two ſeveral perſons, reſerving upon each leaſe 108 rent; and after 
Jac. in C. B. he made his will, viz. As concerning my lands, I give and be- 
- oh queath the rent of 101. a year in S. in the pariſh of E. te my wife 
was divided, MH. during her life, and after her deceaſe to my father, and after his 
but at geceaſe to my brother G. and if it pleaſe God they die without iſſue 
— then to F. and I. my brethren, Item, I give to my wife my houſe 
el that it and tenements in S. The defendant married M. and after the 
was ſuffi- years expired claimed the lands during the life of the wife; it was 


aka conceived in this caſe, that the word rent was not ſufficient to con- 


land, and vey land by the ſtatute of wills. Mo. 640. pl. 880. 44 Eliz, 


ſays the de- Derrick v. Kerry. 

fendant was 

adviſed to bring a writ of error. Cro. J. 104. pl. 39. Mich. 3 Jac. S. C. Reſolved 
that the land itſelf ſhould paſs by this deviſe ; for it appears, his intggt was to make a deviſe of 
all his lands and tenements, and that he intended to paſs ſuch Exſtue as ſhould have cons 
tinuance for a longer time than the leaſes ſhould endure ; and the words are apt enough to con- 
vev it according to the common phraſe, and uſual manner of ſpeaking of ſome men, who name 
their land by their rents: wherefore it was adjudged accordingly. Sty. 308. Mich. 1651. 
Arg. cites Trin. 3 Jac. Terry's cafe, | but means S. C.] where a deviſe of all his rents in tail 
paiſed his lands, becauſe in vulgar acceptance it is the rents of lands. 2 Vern 400, in pl. 
353. S. C. cited by Holt Ch. ]. by the name of Cherry v. Dethick, that a deviſe of a rent was 
adjudged a deviſe of the land iq elf. 


[ 202 11. A ſeifed of lands mortgaged them by deed to J. S. and his 
heirs, upon condition, if A. or his heirs on the 20 October, 1624, 
paid to J. S. and his heirs 1001. that he might re-enter; afterwards 
J. S. deviſed to J. D. all his goods, moneys, bills, bonds, mort- 
gages, and ſpecialties for monies, and made him his executor and 
died. The 1001. not being paid J. D. entered. Reſolved, theſe 
words fall my mortgages) made a good deviſe of the lands mort- 
850 and judgment accordingly. Cro. C. 37. pl. 1. Trin. 2 

ar. C. B. Crips v. Gryſill. | 

12. A deviſe of his mheritance was held a deviſe of his lands, 
Sty. 308. cites 8 Car. in C. B. Spurt v. Bent. 

13. A man having lands in fee and lands for years deviſes all his 
lands and tenements to A. and the fee ſimple lands paſs only and not 
the leaſes, but if he had had no fee- ſimple lands and only leaſes, the 
leaſe for years would have paſſed; reſolved by all the juſtices 
(abſente Richardſon). Cro. C. 293. pl. 3. Hill. Car, B. R, 
the firſt reſolution in the caſe of Roſe v. Bartlett, 

This eaſe is 14. I make Sir Giles Bridges of Wilton my ſolie ayere and yexecus 

in Sty. 39t- frie“, it was agreed that this is good, and ſhall paſs as well the 

- hg 8 fee ſimple as the goods and chattles; and as to the falſe Engliſh (as 

name of this cafe was) this all not defeat a teſtament when the intent may 

Taior v. fo plainly appear, and this point had frequently been argued upon 

vent: 37" Tuch teſtament which Sir Giles Bridges had made with his own 

accordingly. hands, that he did not well know Engliſh words, he bcing moſtly 

— 2 Jo. converſant beyond ſea, 2 Sid. 75. Paſch. 1658. B. R. Marret 


28. Arg. 
citæs it as V. Sly. 

acntged 13 Car. 2. though the words were © his ſole aire and executorie.” — But making 
one e u of ail bis grods, lands and chattl:s, will not paſs lands of mheritance, though there was 


By tei m for years, Per Ld, Cowper, and that the word (lands) in this caſe ought aut to be 5 a. 
| jecte 


ret 


ing 
as 
re- 
Ned 


pl. 296. Paſch. 1717. P'iggot v. Penrice. 


and therefore no land did pals. 
the caſe of Bowman v. Milbank. 


adjudged accordingly, and the rather, for that an heir at law ſhall not be diſintierited by ſuch doubt. 
ful and uncertain words. Ray ni. 97. S. C. reſolved 1ccordiugly.—s. C. cited 3 Mod. 46. Arg. fays, 
it was adjudged that a fee ſimple did not pals by a particle all, becauſe it was a relative word, and had 
ao ſubſtantive joined with it, and therefore it might have been intended all his caitle, all his goods, 
or all his perſonal eſtate, for which uncertainty it was held void; yet Twiſden J. in that caſe ſaid 
it was adjudged, that if a man promiſe to give half his eſtate to his daughter in marriage, that the 
lands as well as the goods are included. 


16. The free uſe I paine's Hall deviſed for a year, paſſes the 
intereſt in it for a year; for free- 
profits for the time limited by the wil 
and judgment affirmed in the exchequer chamber, Mich. 20 Car, 
2. B. R. Cook v. Gerrard. 

17. A deviſe of the profits is a deviſe of the land; per Ld, Keeper 
and ſaid he took the difference to be where the deviſe is of the 
profits of a * chattle Jeaſe and where of lands. 


Mich. 26 Car. 2. In caſe of Cary v. Appleton, 


paſſes a right to take the 
I Saund. 186. Adjudged, 


Chan. Caſes 240. 


deviſe of the profits of a term is a deviſe of the term itſelf. Mo, 635. pl. $71. Hill. 54 Eliz. C. B. 
Ray man v. Gold. — S. P. per Cur. Chan. Prec. 123. Mich. 1700. in cafe of Foſter v. Foſter.—- 
Mo. 754. pl. 1040. 2 Jac. in caſe of Griffith v. Smith, it was admitted by Popham, that a deviſe of 
the pronts is in all caſes a deviſe of the land itſelf, if the will has no other circumſtance. — —— 
S. P. by Doderidge J. 3 Bulſt. 105. Mich. 13 Tac, 
Courthope v. Heyman. S. P. by Bridgeman Ch. |. accordingly. -—— All. 45. Hill. 23 Car. B. R. 
it was admitted that a devite of an authority to take the profits, implies as much as a deviſe of the 
profits which gives an intereſt. 


18. Deviſe of a meſſuage will carry with it a garden and curte- 
Lage, otherwiſe of a houſe, unleſs it be cum pertinentiis. 2 Chan. 
Caſes 27. Paſch. 32 Car. 2. in caſe of Thomas v. Lane. 

Ig. Devile of the rent and profits to A. to be paid by the executors, 5 Mod. 63. 
per 2 J. is a deviſe of the lands to A. But Holt ſeemed ſtrongly 
to incline that the executors were, truſtees for A. who was a mar- 
ried woman, and the will directed that the huſband ſhould have no 
intermeddling. 1 Salk, 228. pl. 7. Trin. 7 W. & M. in B. R. 
South v. Allen. | 


202 


jeced as uſeleſs, for that in all probability there might be rents in arrear of thoſe lands, and by 
making one executor of his lauds, the rents of thote lands would paſs. Chan. Prec. 471. 473» 
Gilb. Equ. Rep. 137. S. C. in totidem verbis. 


15. J give all to ny mother. Though theſe words may include Lev. 130. 
whatever he had to give, either chattle or inheritance; yet becauſe Paſch. 16 


ar. 2. B. 


it may be all perſonal chattles, or all real chattles, or inheritance, R. the 8. 
it was taken to be too looſe and general to diſinherit an heir at Jaw c. adjudged 
Per Powell J. 12 Mod. 594. 


cites accordingly. 


)—ꝙ— Sid. 191. 


pl. 20. S. C. 


Lev. 212. 
S. C. but 
S. P. does 
not appear. 


Mo. 758. 
pl. 1049. 
Trin. 2 ſac. 
Foſter v. 
Brown. S. 


P A 


Cart. 27. Trin. 17 Car. 2. C. B. in caſe of 


*[203] 


Buſh v. 
Allen. S. C. 
adjudged 
againſt the 
opinion of 
Holt Ch. J. 
— Ibid. 95, 


r03. South v. Allen, adjudged by two juſtices, Holt Ch. J. e contra. Comb. 375. S. C. ad- 
Judged againſt the opinion of the Ch. Juſtice, 


20. It is a moſt known and eſtabliſhed rule of law, that an hei 
is never to be diſinherited but by expreſs words, or neceſſary im- 


plication, Per Lord C. Cowper. Chan, Prec. 473. Paſch 1717, 
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(K. a) What paſſes by the Word (Lands.) 


And. 223. 1. Being ſei/ed of an houſe in Dale, and of thre: houſes and 
K. 3 A. —— 75 Sale, deviſes his houſe 1 Dat and 2 his 
Ewer. lands in Sale to B. The houſe in Sale does not paſs ; becauſe of the 
Paſch. 41 expreſs mention of the houſe in Dale. Adjudged and affirmed in 
Eliz. S. C. error. Expreſſum facit ceſſare tacitum. Although in grants of 


.3d;udzed l : : . — : : 
5 lands, houſes paſs; = in this caſe it being a deviſe, the intention 
ed in error. of the teſtator is to be purſued; if he had intended to deviſe the 


Tor. 74 houſes in Sale, he would have mentioned them, as he has mention- 
geb 5 3 
enden. S. the houſe in Dale. Jenk. 277. pl. 100. 

C. adjudged that the houſe in ſale did not paſs. Cro. E. 4 PL 4. Ewer v. Hayden. 
S. C. adjudged accordingly in B. R. —— Ibid. 678. pl. 3. S. C. and judgment zfhrmed in the 
exchequer chamber. — And. and Ou. ſtate it as in Jenk. of buy an houſe in Dale, and lands 
and houſe in Sale, but Cro. ſtates it that the teſtitor was ſeiſed of houſe ind lands in botli, and 
deviſed as above. —— Mo. 359. pl. 491. S. C. ſtated as in Cio. E. ſupra, but reports the judgment 
to be, that the houſes ſhould pafs by the deviſe. — 2 Roll. Rep 347. S. C. cited by Crook as 
24judze!, and ſtares it that the teſtator was ſeited of lands and houſes in both Dale and Sale, and 
deviſed all his houſes and lands in Dale, and all his lands in Sale, and that the houſes n Sale did 
not paſs. ———S. C. cited as adjudged, and affirmed in errot, and ſtated as before in Roll. Rep. 
—8. C. cited as adjudged, and ated as in Roll. Rep. above; but ſays, that if he had deyifed all his 
Unds in Dale, and had not ſaid any thing of the houſe, the houſe had palfed. Godb. 352. pl. 447 


2. A deviſes that B. hall be executor of all his lands; this in- 
tends only ſuch as he may take as executor. Noy, 48. 44 Eliz. 
Clement v. Cafſey, 5 | 
3. If a man hath Jands in fee, and lands for years, and deviſes 
all his lands and tenements, the fee — lands paſs only, and not 
the leaſe for 2 Cro. C. 293. pl. 3 


* 


204 4. But if a man hath a leaſe for years, and no fee ſimple lands, 
Cited by and deviſed all his lands and tenements, the leaſe for years paſſeth; 
Tis C. i for otherwiſe the will would be void. Cro. Car. 293. pl. 3. Hill. 
1 Car. B. R. Roſe v. Bartlett. 8 h 


Davis v. Gibbs. 


5. All my Idfworth eſtate will carry the whole eſtate which teſta- 
tor uſually comprehended under that name, though the lands lay in 
twa counties contiguous, Hampſhire and Suſſex, Fin. R. 432. 
Mich. 31 Car. 2. Dormer v. Dormer. 3 

6. If a man deviſeth lands that are in mortgage, the equity of re- 
demption will paſs to the deviſee; and ſo if copyholds that are in mort- 
page are deviſed, the equity of redemption ſhall paſs to the deviſee. 
2 Freem. Rep. 65. pl. 76. Trin. 1681. Anon. 

7. A. mortgaged part of his cpyhold cuſtomary lands of inheri- 
tance wito B. Afterwards B. ſurrenders them to the uſe of his will, 
and deviſes them to M. hi: wife, for life, remainder in fee ta D. the 
defendant, and makes M. executrix; if the mortgagor redeems, a 
proj ortionable ſhare of the redemption money ſhall go to D. ac- 
corcing to the value of the eſtate he had in the land; and this ap- 

pearing on the pleadings to be the fact, though D. who was a de- 
fendant, had no croſs bill for that purpoſe, nor ſo much as inſiſted 
- | upon 


Deviſe. 


upon it in his anſwer, Ld. Chancellor ordered D. his proportion- 
able part. And the ordinary rule of the court in ſuch caſe was ſaid 
to be, that one third of the money ſhoyld be paid to the tenant for 
life, and the two-thirds reſidue to the remainder man, Vern. 70, 
pl. 65. Mich, 1682. in caſe of Brent v. Beſt, & al, 
8. Money agreed to be laid out in lands, ſhall in equity be eſteemed 5: P. De- 


as land, and may be deviſed as ſuch ſubject in the firſt place to the — 


uſcs in the marriage ſettlement; per Ld. Harcourt, who declared it and armed 
to be his preſent opinion. 10 Mod. 39. Mich. 10 Ann, in Canc. per Cowper 
Shorer v. Shorer 2 

* F Prec. 400. 
Paſch. 1715. Linguen v. Sowray.— G. Equ. Rep. 91. S. C. — 10 Mod, 528. Arg. 
Cites S. . 

[Che caſe of Shorer and Shorer, and Linguen v. Sowrays, ſeem to be S. C. S. C. cited 
by the Muſter of the Rolls. 3 Wrms's Rep. 221. as firtt decreed by Ld. Harcourt in 1711. and 
affirmed by Ld Cow per in 1715. And the reporter in a note 3 Wms's Rep. 221 fays, it 
is obſervable that the Nagy might have deviſed this money, (ſubject to his wif-'s eſtate for life} 
either as real or perſon i] Eltate, according as he ſhould have fign:fied his intention. Thus if he 
had in his will decribed it as ſo much money agreed to be laid out in land, this would have been 
ſyfticient to have made it paſs as perſonal eſtate, and by a will not atteſted by three witneſſes ; but 
without ſuch a particular interpoſition of the teſtator, manifeſting his intention, it remained as 
land, and conſequently belonged to the deviſee or repreſentative of the ren, not af the perſonal 
eſtate. Determined in the caſes of Croſs v. Addenbroke. Hill. 1719. Fulham v. Jones. Mich, 
1720, both by the Lord Parker. But more particularly in the cafe of Edwards v. Warwick 
(Counteſs) 2 Wms's Rep. 171. x 


9. Surviving truſtee to preſerve contingent remainders deviſed 
as follows, viz. As ts ſuch eſtate as the Lord had beſtnved 1 him 
he deviſed part to J. S. and his heirs, and all the re/t o is real 
eftate to his wife and her heirs. The Maſter of the Rolls held, 
that as to the truſt eſtate, though it be ſuch eſtate, yet the legal 
eſtate being in the deviſor, in the eye of the law it is his eſtate and 
his property, and therefore paſles by the deviſe of his eſtate, and 
that if he had deviſed all the land whereof he was ſeiſed, theſe truſt 
lands would certainly have paſſed, and this without any inconve- 
nience; for as the teſtator was a truſtee, ſo ſhall his deviſee. 2 
Wms's Rep. 199. 201. Mich. 1723. Marlow v. Smith. 

10. By a deviſe of all his free lands, à portion of tithes was ad- Arg. 10 
judged to paſs. Arg. 9 Mod. 74. Mich. 10 Geo. in Canc. reg — 
cites S. P. as held Sty. 261. 


See Roll (N) pl. 4. and the notes there. One has ne 
land in A. but has tithes there, and deviſes all his land in A. the z:thes as they are ifſumg out of 
the land, and part of the profits thereof ſhall paſs, Wrms's Rep. 386. Mich. 1735. Aſhton v. 


Aſhton. 


11. Fee farm rents, or any other right out of lands, will paſs by a 20 
deviſe of — 9 Mod. 78. Mich. 10 Geo. 1. in Canc. Arg. 5] 


in caſe of Acherley v. Vernon. | | ; 
12. A deviſe of lands will paſs fee farm rents, or any other right S. p. and by 
out of lands; per Cur. 9 Mod. 78. Mich. 10 Geo. in caſe of the name of 


lands, nds 
Acherley v. Vernon. articled to be 


purchaſed paſs. MS. Tab. Feb. 4, 172 5. 
13. Copyholds will paſs by a deviſe of his real eſtate; as where a Chan. Cafes 


contract was made for the purchaſe of lands, ſome of which were 9 rin. 
- | 15 Car. 2. 


Copyholds, it was adjudged, that by a deviſe of his real eſtate, thoſe py, «4 
NT __ 7 Re copyholds | 
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Beardiham. 
S. P. agreed 
by Le, 


This is from 
Roll tit. 
EHu (N). 
N. B. The 
taking iuch 
particular 
di viſions and 
letters out 
of Roll, tit. 
Eſtate, as 
concern and 
diſting uiſh 
the fevera! 
e ſtates 
created by 
deviies 
ſeems verv 


proper to be brought thence to this head of Deviſe, which it immediately concerns, and may 
make the fame the more complete. | 


® Cro. J. 445. pl. 28. S. C. but nothing ſaid as to this point, it being only a part of the limi- 


Tation. 


Cro. J. 442. 
pl. 28. S. C. 
dut this 
likewiſe 


being oaly by theſe words an eſtate in fee is deviſed to the daughters. Mich. 


a part of 
tlie limita- 
tion, no 


queſtion was made as to this and the focmer part, hut the judgment was given on the whole ſtate, 
Sec the full ſtate of this caſe at (N. a) pl. 7. 


Hob. 6+. pl. 


EZ. S. C. in / 


C. B. ad- 
judged a fee 
ſuinple.— 
Cro. J. 59. 
pl. 23. 
Greeve v. 
Dewell. S. 


—2— 
® Fol. 834. 


— 
C. mn B. 
Mich. 18 

Jac. reloly- 
ed by all 

the juſtices 
to be a fee. 


[ 206 ] 


No doubt 
this will 


unport a fee fimple, per Hobart Ch. J. Hob. 65. in pl. 68. Trin. 12 Jac. obiter. 


copyholds would paſs in equity. Arg. 9 Mod. 75. Mich. 10 
Geo. cites the caſe of Woodier v. Greenhill. 
Chancellor and the Maſter of the Rolls. 


Devile. 


(L. a) Eſtate in Fee. 
By Deviſe by what Words. 


[ 1. IF a man has three daughters, and deviſes certain lands to Vis 

wife for life, and after her death to his three daughters, equally 
to be divided; by thoſe words no eſtate in fee is deviſed to the 
daughters, but only an eſtate for life. Mich. * Jac. B. R. held 
at bar between King and Rumbell, ] | 


2. It a man deviſe land to his wife for life, and after her death 
to his three daughters equally to be divided, and if one dies before 
the ethers, then the one to be heir to the other, equally to be divided; 
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15 Jac, B. R. between King and Remball. Agreed by counſel at 
the bar. ] | 


3. If A. ſeiſed of land in W. in fee deviſes it to B. his ſon for 
ife, and then to remain to C. the fon of B. except B. _—_— 
another houſe with ſo much land, and of ſo great value as the ſaid 
land in W. is, for the ſuid C. and then B. fhall ſell the ſaid lands in 
FF. as his own land, and the ſaid B. ſhall pay to his ſiſters 101. vix. 
to each 20s. per ann. In this caſe C. has a fee in the land in W. 
B. not having made any purchaſe of other land, for though the firſt 
words by themſelves have not given but an eſtate for life, yet the 
word purehaſe in the ſecond * clauſe imports in common parlance 
an abſolute purchaſe in fee, though a purchaſe may be alſo for life; 
and the other words, if he purchaſes other land, &c. then he ſhall 
have power to ſel] this, and not before this purchaſe. Hobart's 
Reports 89. Adjudged 12 Ja. between Green and Armeſtced, ] 


-- 


[ 4. If a man by his will appoints his executers to purchaſe land 
of 1091. per ann. 2 his youngeſt fon; this will be a fee. Hobarts's 
Reports 89. 


J 5. If 


„ e 3 * 88 


5. If a man deviſe land to B. and that he ſhall pay for it 191. 
— it be not to the value of the land, yet this is a fee-ſunple. 


Co. Litt. 9. b.] Bee 

{ 6. If a man deviſe land to another for ever; this is an eſtate in Br. Eſtates, 
fee. Tr. 11 Jac, B. R. per Cur. in cafe of Whiting v. Welkings. Pl 2 r. cites 
Co. Litt. 9 b.] 15 H. 7. 11. 

, WP” S. P. per 
Fineux. Br. Deviſe, pl. 33. cites 22 E. 3. 16. and Fitzh. Deviſe 20. 8. P. Pr. 
De viſe, pl. 7. cites 34 H. 6. 6. It ſeems tliit by theſe words he ſhall have an eſtate but for 
his life; for in perpetuum cannot extend further but unto the deviſce, and there are not more 
perſons named, &c. And the life of a man jn this manner is faid as unto him in perpetuum, &c. 
Tamen quzre. Perk. S. 557. ——— But if the deviſe be ih ,u during the kite of J. S. this 
is not a fee ſimple. Dyer's Read. en Stat. of Wills. 12. cap. g. ſ. 30. 

Bulſt. 219. in S. C. Arg. cites 15 H. 7. 12. 8. Þ. ——— Hit if one deviſes land to J. 8. for 
ever habendum for life, this is an eſtate for life only; per Doder dge |. and ke ſaid it had been ſo 
adjudged. Kat. 43. 44- A deviſe for life in perpetuum is only an eſtate for life; per 
Twiſden J. 3 Keb. 53+ 19 I. 8. 9. b. pl. 4. S. P. 

8. 9. 


[ 7. If a mai land to another to give and ſell, this is a fee, 10 H. 
Co. Litt. 9. b. ] ＋ 17 


for life, and then to be at her diſpoſal to any of her children, gives A. an eſtate for life, with 
power to diſpoſe of the fee. And per Parker Ch. J. the ditference is where a power is given with 
a particular limitation and deſcription of the eſtate, and where generally, as to executors to fell or 
give; for he that can give or ſell an eſtate in fee, mult have an eftate in fee; but in this cafe the 
power is a ſeparate gift diſtinguithed from the eſtate, and the eſtate given is a certain and expreſs 
eltate. 1 Salk. 239, 240. pl. 29. Paſch. 10 Ann. B. R. Thomlinſon v. Digliton. 

y 


[ 8, Ss adevile to another in fre-fimple is a fee, Co. Litt, 9 b. J Br. Deviſe, 
pl. 31. cites 
30 H. 8. 


[ 9. So a deviſe to another and his aſſigus for ever is a fee. Co. The deviſee 
Litt 9. h ] has a fee 
? a imple 
without the words (for ever) Br. Deviſe, pl. 31. cites 30 H. 8. Perk. S. 557. S. P. 
— But if ſuch deviſe be without ſaying (for ever) the devitee has only an eſtate for life. Co. 
Litt. 9 b. ——S. P. by Doderidge J. Lat. 42. cites 34 H. 6. 7. Br. Deviſe, pl. 33. 
Cites 22 E. 3. 16. and Fitzh. Deviſe 20. 


[ 10. If a man deviſe land to another & ſanguin ſus it is a fee. Mo. 356. 
Co. Litt. 9. b. where Mich. 40 & 41 El. it is cited to be fo ad- . 453: S. 
judged between Downhall and Cateſby. ] rar rg 


pear. —— Gouldfb. 126. pl. 16. S. C. but S. P. docs not appear. — 3 Le. 267. pl. 359. S. C. but 
S. P. does not appear. — 4 Le. 113. pl. 229. S. C. but S. P. does not appear. 


[II. If a man ſeiſed of an houſe and land deviſes the miiety of his See Eſtate 
houſe to his wife for life. Item, he deviſeth the «ther meiety of his (LOS 
houſe to F. his ſecond fon. Item, he deviſed to J. his ſecond fon the © 
ſaid houſe, and all the lands which pertains to it after the death of the 
wife, J. ſhall have an eſtate for life only after the death of the 
wife and not an eſtate in fee. P. 7. Ja. B. Fawcet's caſe ad- 

Judged. ] | 

[ 12. If A. feiſed in fee of land makes his will in theſe words, 1 *[207] 
bequeath to my wife my whole eſtate paying debts and legacies and dies, © 4 : 
making his wife executrix, his debts and legacies being 401. and his g Nd, * 
perſonal eftate but 51. his wife ſhall have a fee * by force of the ſaid in cate of 
words, my whole eftate; for thoſe words extend to his land accord- es 
ing to the common parlance, and allo to all his eſtate in the land. ter Ce 

s Tr. 
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207 Device. 


Poke of Tr. 1651. Adjudged per tot. Cur. upon a ſpecial verdi& between 
TON, | 

* Johnſon and Kerman. Intratur Hill. 1649. Rot. 153.) 

293. Kirwan v. Johnſon. S. C. adjudged. =——— Mod. 1c0. in pl. 5. Arg. cites S. C. by the 
name of Jerman v. Johnſon. S. C. cited Arg. as adjudged. 3 Mod. 45. 5, C. cited Arg, 
Skinn. 194. ——— 5. C. cited by Powell. J. 12 Mod. 554. 


$.C. — 13. If a man deviſes land ts his jen and daughter equally to be 
— "Fs divided; this is not any eſtate in fee but only tor life, for the equal 
In this caſe dividing does not go to the continuance of the eftate but to the 
the fon was ſeveral gccupations; Mich. 3 Car. in Chancery, Reſolved per 
— Sir Thomas Coventry, Lord Keeper, upon certificate of Juſtice 
Aaughter Jones, that the law is ſuch, and that it had heen adjudged accord- 
took for ingly in B. R. | | F 

hte only. 

See Vern 65+ Peyton v. Banks. 


: E. 380. S. 14. If a man ſciſd in fee of any lands, ande peſſiſtd of cer- 


Se C. 450. tain leaſes of land, deviſes the leaſes to F. S. and after deviſes to his 
s. C. — execut;r all the reſidue of hig eflates, mortgages, goods, Sc. his debts 
Roll. Rep. paid and funeral expences diſcharged ; this ſhall paſs a fee to the 
x4 pl-:1- executor by the word eftates being coupled with the word gods. Hill, 
In all which 10 Car. B. R. per Cur. upon a ſpecial verdict between Wilkinſon 


caſes it was and Meream. ] 

hell that 

it oniy paſſes an eſtate for life (and this in Rolt is feemingly only a miſtake in the print; for 
otherwiſe the reaſon ſeems ſomewiiat 0d). — 8. C. cited Arg. 2 Show. 3058. 'avs the 
roll is according to Cro. C. 449. that it patied only eſt. te. for life, which Arg. is admitted on the 
other fide, and ſays the reaſon is becauſe it comes in among perſunal things, and in the midſt of 
them. - Mod. 100. in pl. 5. Arg. cites Co, C. 447: 449: [S. C. I ſays the court held that no 
fee paſſed, and ſays it was a doubt whether any eſtate would paſs in that caſe but what was for 
years, being coupled with perſonal things. 2 Show. 295. Arg. cites S. C. in Cro. C. 449. 
and ſays that it is there differently reported from this of Rolt, and that Crooke's report is accords 
ing to the Roll, in which it was adjudged that the word eftate paſſed unly an eſtate for life. —_—_ 
See 4 Mod. 90. Arg. S. P. and S. C. cited in marg. | 


ro. C. 15. If a man ſeiſed in fee of Black Acre and ſeiſed alſa in fee of 
—4 = 2 * upon © EO to him by J. S. E is 2.4 
12 forfeited, and deviſes Black Acre in fee to his brother, and all the rejt- 
judged. due of his gods, leaſes, mortgages, eſtates, debts, duties, demands, 
_— Hob fluff, linnen, bedding, bonds, ſpectalties, and other things 
If he had whatſoever whereof he was poſſeſſed, he deviſed to his wife, In 
deviſed all this cafe the wife ſhall have at moſt but an eſtate for life in the lands 
—_— a mortgaged to him and not a fee; for this is coupled with chattles, 
rnd and the words (whereof he was poſſeſſed) ſhew that he intended but 
Fol. 835. to paſs the money for which the land was mortgaged. H. 11 * Car, 
B. R. adjudged per Cur, upon a ſpecial verdict between Wilkinſon 


or had men- and Meream. } 
tioned that 


he had ſuch land mortgaged in fee, and had deviſed his mortgage, the ſee had paſſed, —— Jo. 
380. pl. 11. S. C. held that ſhe had, at beſt, hut eſtate for life. —— S. C. cited by Holt Ch. J. in 
delivering the opinion of the court, 5 Mod. 108. as held that no freehold patſed, and ſays it was 
very rigttly, becauſe of the particular words there. 


Cro. C. { 16. If a man ſeiſed in fee of land deviſes his glate in the land, 
S850. Pl. this paſſes a fee. Hill. 11 Car. B. R. per Cur. in the ſaid caſe be- 


5. C. and 8. Lark 
P. the * tween Wilkinſon and Meream. ] 


end. [ 17. If 


Deviſe. 208 
T 17. If A. feiſed in fee of a houſe and land leaſes it to B. for 


zinety-nine years, rendering rent, and after deviſes it to D. by 
theſe words, I bequeath to D. my houſe with all the lands * be- 3 
longing to it for the term of] ninety- nine years [and] the ſaid D. * 
Hall have all my inheritance, if the law will allow. By this deviſe 
the reverſion paſſes to D. in fee. Hobart's Reports 2. adjudged 
detween Widlake and Harding. ] 

18. Deviſe to two & heredibus omitting (ſuis) give a fee 
ſimple, though otherwiſe in a deed by reaſon of the uncertainty. 
Br. Eſtates, pl. 4. cites 20 H. 6. 35. that it is fo ſaid by ſome; 
for that the one ſhall be taken by intendment but not the other. 

19. A man m his land to J. S. this ſhall be taken but for 
term of hs life. Br. Teſtament, pl. 18. cites 29 H. 8. 

20. If I by my will releaſe to F. S. and his heirs all my lands, Bendl. 30. 
this is a good die in fee to J. 8 and his heirs, per all the juſtices. pl. 50. S. C. 
And. 33. pl. 83. Mech. 37 H. 8. Anon. in idem 


verbis. 


—5Z, C. cited 2 And. 13. 


21. A. ſeiſed of Black Acre and MWyite Acre in fee deviſes both to 8. C. per 
bis wife for life, the remainder of Black Acre to J. S. in fee and f voy 
leaves the fee of White Acre undiſpoſed of, and then faid, And / bo 4 
make my wife my executrix of my goods and land, the inheritance ingly, 

did not paſs; for the word (lands) intends ſuch land as ſhe may 1 
dave as executrix. Noy. 48. 45 Eliz. Clements v. Caſſye. — 


accordiug to the civil law would include . 


22. Deviſe to B. his younger ſon and his heirs, and that if he See ſupra 
dies without iſſue, living A. his eldeſt fon, that the land ſhall remain (K) _ of 
# A. in fee. B. has an eſtate in fee and not a tayle, and A. has notes there 
anly a poſſibility to have it, if B. dies without iflue. Cro. J. 590. 
pl. 13. Mich. 18 Jac. B. R. Pells v. Brown. 

23. When n2 late is limited, the deviſee ſhall have an eſtate ac- 
cording to the intent of the deviſor, which intent ſhall be expounded 
2 words in the will; it not that it be in ſpecial caſes. Peck. 

* 355+ 

24. And therefore if ceſy que uſe of land, or, &c. in fee or of a 
man 3 of lard or, Sc. deviſable in fee, deviſes the ſame land by 
his will zzo F. S. Now FJ. S. ſhall have the ſame for his life, 
becauſe that the intent of the teſtator cannot be otherwiſe taken 
by the words of the will. Perk. 556. 

25. Deviſe of all his tenant-right eſtate paſſes a fee of his Mod. 199. 
tenant-right lands. 2 Lev. 91. Mich. 25 Car. 2. B. R. Wilſon pl. 5. S. C- 
v. Robinſon. |  =_—_ 


—Freem. 
Rep. 112. S. C. adjornatur.— 3 Keb. 245. pl. 64. the court agreed that a deviſe of all his 
tegant-right lands would be but for life, but of all his tenant-right eſtate carried a fee. 


20. Deviſe was to his fiter for life, and after her deceaſe the J-S. having 
whole remainder of has lands te his brother / he ſurvived her; ad- L 
Judged that theſe words cannot extend to the quantity of the land, deviſed 5 
but to quantity of eſtate in the land; for the whole land was given ven dle 


to the ſiſter for life, ſo there could be no remainder of that; therefore 1 J. N. ad, 


judged that 


it muſt be the remainder of the eſtate in the land, and by conſe- 4 fee was 
quence 


* 209 Deviſe. 
deriſedg? quence a fee-ſimple paſſed. Lutw. 761. 764. Trin. 1 Jac, 2; 


ited 
Ted en. Norton v. Ladd. 


J. Paſch. 9 W. 3. as a cafe lately adjudged in C. B. Ld. Raym. Rep. 187. 


* 27. A. ſeiſed of gaveltind- land: and having two brothers B. and 
C. (B. had iſſue two ſons H. and J. and J. had iflue two daughters 
M. and N. and C. had iſſue R. and R. had iflue S.) deviſed the 
lands t H. the fon 4 B. if he lives till twenty-one, and then his 
wife to have the houſe, &c. and if H. die before twenty-one, then to 
the next ſon of B. and if B. have no ſen, then to R. the fon of C. and 
his hers, and , E. dies before twenty-one and my wife be dead, then 
to the next heir laſt named, as it ſhall fall out. H. fon of B. died 
before twenty-one without iſſue, but J. his brother entered and 
died, leaving two daughters M. and N. The queſtion was, if J. 
the ſon of B. upon the death of H. his orebeef e twenty - one 
took a fee or only an eſtate ſor life, and it ſeemed to be agreed both 
by counſei and court that B. the fon took only an eſtate for life. 
Curia adviſare vult. Mich. 6 W. & M. in B. R. Skin. 385. 562. 
Bevitton v. Huſſey. ä 

28. If a deviſe were to A. and his paſterity, it would be only an 
eſtate tail. Per Ld. Keeper. But the Maſter of the Rolls thought 
that a deviſe to a man and his poſterity would create a fee. 2 
Freem. Rep. 268. pl. 336. Mich. 1703. Attorney General v. 
Bamficld. 

29. The Bell Tavern was ſettled upon A. for ue remainder ts 
B. in tail, remainder 1 A. in fee, A. deviſes all the houſe called 
the Bell Tavern, to B. without Jaying for what eftate, the fee paſſes, 
agg B. could take nothing. MS. Tab. 1705. Cole v. Raw- 
inſon. 


— (M. a) [Fate in Fee.] 
Eitate, is 


iner (0), By what Words it may be created. [By Deviſe.] 


Roll. Rep. | 1. I F deviſe be to a nan and his ſucceſſors, this is a fee; for by 
„ ee the word ſucceſſors is meant heirs; for the heir ſuccedit patri. 


P. obiter. My reports. 14 Ja. Webb v. Herring. ] 


Per Coke Ch. I. and agreed by Crooke J. Mo. $53. S. P. by Coke Ch. J. at the end of 
pl. 1164. and ſeems to be S. C. 3 Bulſt. 194. S. C. and S. P. agreed per Cur. 


Hob. 65. pl. [ 2. If a man deviſe land 1 W. his ſon, for life, and afterwards 
_ ED n that it ſhall remain to Thomas, ſon of JV. unleſs WW. purchaſe for 
— a Thomas ſo much land, of ſo great value as the ſaid land; and deviſe 
fee fimple. further that the ſaid Thomas ſpall pay 101. by 205. per ann. to his 
_ J. fflers; in this caſe Thomas has fee in this land; becaule the 
N 1 words (unleſs W. purchaſe ſo much land for Thomas) by which 
* B. R. is intended a fee; and by the words (of ſo good value) is intended 

3 the price of all the land and eſtate, and not the annual value. M. 
13 Jac. B. adjudged between Green and Armfted. ] 


by al! the jultices to be a fee. 


_ ba | | | JL 3- If 


S. C. and S. 


Deviſe. 


C 3. If deviſe be to a man, paying ſo much rent annually to the 


+ 
+ 299 


Cro. J. 415, 


1 ; 6. pl. 8. 

or of ſuch corporation perpetually, and for default of payment 3 Hag 
2 L ſhall have the land perpetua ly; 6s is a fee becauſe +5 _ 

the word perpetually ſhews his intent. My reports 14 Jac. nee 11m 

Webb. v. Herring. ] Bridge. 5 


S. P. — Roll. Rep. 398, 399. pl. 25. S. C. adjudged a fee. —3 Bulſt. 195. S. C. and S. P. ad- 
judged.— Bridgm. 85. S. C. that the words make a fee ſimple; and for as much as the charge 
is to continue for ever, it follows that the eſtate muſt continue; for without the eſtate, the 


allarge cannot be. 


(N. a) Eſtate Tail by Deviſe. By what Words. 
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This in 
| 100 ti Roll, tit. 
* By Implication. — 
; letter (P). 
[ I, I a man N land t A. his daughter and her heirs, and if ſhe To _ 
die without iſſue that it ſhall remain to B. his daughter and th ds 
her heirs, and if both die without ifiue, to another ; this is an was an 
eſtate in tail though an expreſs eſtate in fee was given. D. 16. — 
— * in the 
Eliz. 330. 20. [b. 331. 4. pl.] Claches caſe. | * 


but Dyer held, that there was no eſtate tail to au af the daughters, but that each had a fee 


ſimple conditional upon a contingent ſubſequent. Ihid. 331. a. 
Hard. 149. Arg. cites S. C. S. C. cited Arg. Palm. 131. and 133. 


Mo. 362. Arg. cites S. C. 


S. C. cited 


Sid. 143.———: Jo. 173. Mich. 33 Car, 2. B. R. Pemberton Ch. J. cited S. C. and ſaid, he had 


heard great opinions that the caſe was not law. 


{ 2. If a man deviſe land 72 B. his youngeſt ſon and his hers, See deviſe, 
and that if he die without iſſue, living A. his eldeſt fon, that the (K) . of 
land ſball remain te A. in fee; this is an eſtate in fee in B. notes there. 
and not a tail, and only a palſihility in A. to have the land or not 8. C. cited 
upon the death of B. without iſſue in his life. Mich. 18 Ja. & 
B. R. adjudged per tot. Cur. upon argument upon a ſpecial Vaugh. 272. 
verdict between Brown and Pells. ] _ = 

i 3" bl 


that if the lands had been given to T. and bis heirs for ever, and if be died awitho:t heirs of bs badys 
then ta WF, and bis hiirs, T's eſtate had been an ettate tail, but the words were (dying without 


ue, living w'.) otherwiſe no future or executory deviſe could be. 
in the D. of Norfolk's caſe. 


2 Chan. Rep. 241. 
S. C. cited by Ld. Nottingham, that if a leaſe comes to be limited 


in tail, the law allows not a preſent remainder to be limited thereupon, yet it will allow a future 


eſtate ariſing upon a contingency only, and that to wear out in a ſhort time. 


{ 3. If a deviſe of land be to another, and ſemini ſus, this is an 
eſtate tail. Co. Litt. 9. b.] 

[ 4. If A. has twd ſons, viz. B. and C. by ſeveral venters, and 
{eited in fee of Black-acre and White-acre, deviſes Black-acre in 
fee to B. and IWhite-acre to C. in fee, under this proviſo following; 
that if it ſhall ſo pleaſe God either of my ſaid ſons to die before 
luch time as they ſhall be married, or before they ſhall attain to their 
age of 21 years, and without Yue of their bodies to be begotten, 
then I give all the ſaid lands which I have by * this my will given 
"unto ſuch of my ſaid ſons which ſhall ſo deceaſe before marriage, or 

efore their age of 21 years, and without iflue of their bodies 
begotten, unto ſuch of thoſe my ſaid tiuo on as ſhall the other ſur- 
vive, any former gift thereof notwithſtanding in this my wall to 
the contrary, and dies, and after B. takes feme and has fue a 
q daughter 


The fathet᷑ 
deyiſed his 
lands to his 
ſon G. and 
his heirs; 
and if he 


— — — 
Fol. $36. 
— 
die before 
21, and 
without 
heirs of his 
body, re- 
mainder 
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210 | Devitſe: 
over; ad- daughter and dies, and after C. comes in Full age and dies without 
oe that * before marriage. In this caſe there is not any eſtate tail in 


—= - wa C. but a fee 2 the ſuid contingent of marriage or death 
had an before 21, without iflue, to come to the ſurvivor for life only. 


N i Hill. 1650. adjudged per Ctr. upon a ſpecial verdict between 

vile being Hanbury and Cockerill & al'; Intratur Tr. 1650. Rot. 174. 

to him and his heirs, and the ſubſequent words (viz,) If he dic before 21, and without beirs of 

his body, qualify the eſtate, viz. that the fee fimple ſhall! not determine, unleſs he dic before 21, 

and without iſſue, and are not words of limitation, Zwinb. 154- cites Hardr. 148. Hall v. 

Deering —— The cafe was not adjudged, hut argued only by counſel ; and Hardr. 150. the re- 

porter, who argued for the plaintiff, ſays it does not appear what became of the caſe, or that any 

opinion Was given by the court in it.) | 

12111 (5 If a man has a wife, a ſon, and three daughters, and he de- : 
viſes land to his ſon after the death of his wife, ang. if the three ; 


Rol. R f . s 
308. oy daughters ſurvive the wife and the ſon, and his {errs, to them for 
S. C. dior- their lives, the fon ſhal} have a tail, becayſeFotherwiſe the re- 


natur. Ibid. mainder ſhall be void, and if it ſhall be fed the daughters ſhould 


8 have the land as heirs to the ſon, ard the remainder idle, My 


— reports, Ir. 14 Ja. B. R. adjudged Webb v. Herring: ] 

ridgm. 

$4. S. C adjudzed. —— Mo. 852. pl. 1164. Anon but S. O. adjudged.— —— ro. J. 415. pl. g. 
S. C. adjudged 3 Bulit. 192. S. C. adjudged. But the whole court agreed this difference 
where this is limited (as in the principal caic} to a collateral heir, and where to a mere ftranger ; 
that in the 1ſt caſe it has been a fee ſimple in the fon; and fo the remair.der there had been 
void; becauſc one fee ſimple cannot be thus limited ty on another; bat where the remainder js 
limited to a col ateral heir, the ſame is good, being only zn explanation of the former —— 
S. C. cited Cro. J. 448. pl. 28. as reſolved accordin-!y. —8. C. cited by the counſel, and 
the court. Ld. Raym. Rep. 569, 570. Trin. 12 W. 3.——8. C. cited Arg: 4 Mod. 117. 


[ 6. So if a man has two ſors and deviſes te the younger, and 
that if he die without heir, to the elder in ſce, this is a tail, for 
it it as much as if he had ſaid, that he deviſed to the younger and 
to the heirs of his body, becauſe otherwiſe the remainder dal be 
_ the elder being heir to him. Tr. 4 Ja. My Reports per 

oke. | 
Cro. J. 17. I a man has iſſue three daughters, A. B. and C. and de- 
2 I viſes land in this manner; I give to Foun my wife all my houſes and 
judged per free-land for her life, and after her deceaſe I will it to my three 
tot. Cur. an daughters, A. B. and C. to be equaily divided, and . any of them die 
eftate tail before the other, then the one to be the other's Hei 


— cir, equally to be 
. 2. 9 C. divided, and if my three daughters die without iſſue, I will it to J. S. 
and the and J. M. (two ſtrangers) by this deviſe the three rs have 
—— an eſtate tail and not a fee, for the intent of the deviſor is appa- 
mere rently ſo upon the whole will, for the clauſe (and if they die with- 

out iſſue) and the limitation of the remainder over explains 

what heir he intended before, when he ſaid, that the one ſhould 


a5 a part of tail. Mich. 5 Ja. B. R. Agreed per counſel at the bar, and per 
the g e Cur. between Kinge and Remball, ] 
le 


only, an 


nothing ſaid as to tls. ce (N) pl, 2 8. C. 


6 


N 


Deviſe. 


[ 9. If a man deviſe to two for their lives, the remainder to their 
two ſons equally to be divided, and to their heirs and each to be heirs 
to another, and if both (naming them) die without iſſue, that it hall 
remain to the other; this is an eſtate tail by the limitation of the re- 
mainder over; but by the words before, without thoſe it had been 
a fee ſimple. P. 12 Ja. B. reſolved per Cur. between Johnſon 


and Smart. 


[ 10. If a man ſeiſed in fee deviſes it to his wife till bis eldeft 
fon comes to the age of 24. and deviſed 41. to be paid out of the 
land to his younger fon, and if the eldeſt ſon die, that the youngeſt 
ſhall have it, and if he dies, that then it ha be divided beteueen 
his two daughters, and if they dre, that then his executors ſhall fell 
it, &., By Ws deviſe the eldeſt fon ſhall have but an eſtate for 
life, and not at ate tail, for his intent does not appear that it 
ſhould be a tayleWP. 41 El. B. R. Adjudged between Leg- 
wood and Burrith. ] 

[ 11. If a man deviſes land R. his * eldiſt fon for ever, and 
after his death to the heir male of his body for ever, and for 24 
4 ſuch heir male to E. his eldejt fon for ever. R. by this deviſe 

as an eſtate tail and not an eſtate for life. Tr. 11 Ja. B. R. 
Adjudged per Cur, between Welkins and Whiting. ] 


de to R. his younger ſon, and it ſeems plainly to be miſ-printed, for Roll afterwards men- 
tions E. as the eldeſt ſon. Adjudged per tot. Cur. that by the words and meaning of the 


Will R. had a good eſtate tail. 


[ 12. If a man deviſes land fa his wife for life, and after te his 
ſen, and if his jon dies without iſue, having na ſon, that another 
ſhall have it, the ſon has an eſtate tail to the heirs males of his 
— by this deviſe. Tr. 7 Ja. B. per Cur. between Robinſon v. 
Miller. ] 


- 


caſe S. C. adjudged a good eſtate tail. — Mo. 682. pl. 939. Milliner v. Robinſon. S. 
itated there that K. deviſed his land to his brother J. and if he died, having no ſoa, that the land 


ſhould remain to W. for life, and if he died, having no fon, to remain to the right 


deviſor. Reſolved J. had an sſtate tail to the iſſue male, but W. had it but for life, or at leaſt 
to his heirs females ; for (having no ſon) is meerly contingent; per Popham.—s, C. cited 


Arg. Litt. Rep. 259. 


S. C. cited by Hale, Ch. J. as 4 Ja. Robinſon's caſe; thus, a deviſe to 4. for life, and if be dies 
A. took an entail, 1 Vent. 230. — - Powell J. ſaid, as this caſe is 
in Mo. 682. and Roll $37. pl. 12. it differs from the caſe put by Ld. Hale, viz. no expreſs eſtate 
But if it be lawful, as put by Ld. Hale, it muſt be fo upon this ſappo- 
One deviicd to A. for life, and if A. died without 


without i uc, then to remain. 


for life is given to A. 
 » 0 . . 
Juion, that the deviſce over was heir at leu, viz. 


iſſue, then to his (the teſtator's) right heir. Now this he ſaid might be allowed to 


tail in A. without contrauicting the reſolution in the principal caſe; tor where the deviſee over 


was heir, there muſt have been a moſt neceſſary implication that A. the firſt deviſee 


an eſtate tail, becauſe the heir of the teftater was excluded from taking till A. the deviſee died without 
Wat; which diſtinction, be ſaid, ſerves alſo to anſwer BuaLtEv's caſe put by Ld. Hale in Veut. 


230. Wms's Rep. 57. Hill, 1702. in caſe of Banipfield v. Popham. 


[ 13. If a man deviſe 9 his eldeſt fon for life, the remainder to 
the ſons of his body lawfully begotten, and if they alien, that his 
daughters ſhall have the ſame ejtate, remainder to his right heirs, 
the eldeſt (on has but an eſtate for life and no eſtate tail, bur 
his fon ſhall have it by purchaſe, becauſe it is — limited 
that he ſhall have it only tor life. Mich. 10 Ja. B. per Cur. ] 


words are 
(to his 
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See tit. 
Remainder 
(F) pl. Jo 
S. C. and 
the notes 
there, by 
which it 
will appear 
that this 
cate was de. 
nlied,s ' 
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Bulſt. 219. 
Whiting V. 
Wilkins 
S. C. but 
ſtates it to 


— 
Fol. 837, 
2 Brownl., 
271. Ro- 
binſon's 
C. but it is 


neirs of the 


de an eſtate 


ſhould have 


Hale ſaid 
that the 


eldeſt ſon 
for life, & 
non alttery 


&c.) though ) 
not ſo printed, and after his deceaſe to the ſons of his body, and that the eldeſt ſhould have for 
Vol. VIII. life 
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Devitſe, 


life by reaſon of the words -9z alter, Vent. 231. in cafe of King'v. Melling . C. cited Arg. 
2 Lev. go. and it was obſerved by the counſel of the other ſide, that the deviſor's intent appears 
hit the father [the teſtator's eldeſt ſon] ſhould have it for life only, and the eſtate tail in the 
ſon ; becaute the clauſe of reſtraint from alienation is added only to the eſtate of the ſon. 
S. C. cited 4 Mod. 319. Arg.—— ; 


Chan. Prec. 


453. Hill, 
1716. S. C. 
cited hy Ld. 


14. A. had two ſons, B. and C. A. by will gave lands t B. and 
his heirs male for ever, [but] if [his heir ſhould be] a female, my next 
heir ſhalt pay her 121. a year out of the rents of the land, and ſhall 


Chanc-llor, have all the reſt to himfelf, I mean my next heir to him and his hears 


as ſettled 
with great 
1ugmeat 
and deli- 
deration. 


( 213] 
This m 
Rall Tu. 
Eſtate is 
letter (U) 


male for ever. Adjudged per tot. Cur. upon great conſideration, 
that the deviſe to B. was an eſtate tail; for though in deed it had 
been a fee, yet in a will, to gratify the intent of the deviſor, the 
law will ſupply the words (of his body.) And that from the other 
words his intent is apparent that it ſhould be fo; and #%erefore the 


lands ſhall go to C. Ld. Raym. Rep. 185. Paſch, &. W 3. C. B. 


Baker v. Wall. 
(O. a) By what Words a Tail may be made by 
Implication. By Devi/e. 


LI. DEF ISE to A. till bis heir ceme to 24 years of age, and 


then to the heir and his heirs, and when he comes to 24 


he ſhall have third part for life, and if he dies before 24 then he ſhall 


2 Jo. 173. 
Pemberton 
Ch. J. ſaid, 
that he had 
heard great 
opinzuns 
that this 
caſe was 
not law, 


Mo. 593. 
pl. 803. 
S. C. ad- 
judged, 
that ſhe 
had valy 
an eſtate 
for life 
ant the 
a ther. 


and T. die having ns iſſue then he deviſes all to 


have far life, and after the deceaſe of A. if the heir has not any y 
ue remainder to the daughter of deviſor, remainder to the ri 
heirs _ The heir comes to 24, yet he has no tail but fee. 
D. 2 & 3 Ma. 124. 38. Adjudged. ] 

[ 2. If deviſe be te ane in tail remainder to another in tail, 
remainder to another in forma predidta, this laſt remainder has 
à tail alſo, Dubitatur. 5 H. 4. 4. Otherwiſe upon a grant. 
Dubitatur. 5 H. 4. 4 ] | 

{ 3- If a man deviſe one meſſuage to his daughter A. and her heirs, 
and another meuage called his great meſſuage to T. his daughter, 
being of the age of 8 years and to her heirs, and if ſhe die before 


the age of fixteen, A. then living, then he wills that his daughter 


A. ſhall have the great houſe ta her and her heirs, and if A. die 
without iſſue T. living, then he wills that T. ſhall have and enjoy 
that part of A. to her and her heirs, and if beth the ſaid daughters A. 
S. and his heirs, 
in this caſe the daughters have eſtates tail and not a fee upon a 
contingent ſubſequent. D. 16. El. 330. 20. by 3 againſt 1 
Claches caſe. ] | | 
{ 4. If a man deviſe land t R. his daughter for life, and if ſhe 
marry after my deceaſe and have heir of her body, that then that heir 
ſhall have it after her death and the heirs of their bodies per eadem 
verba. And if ſhe happen to die wwethout 1fſuc, then I deviſe to P. 
my daughter Sc. This is an eſtate tail in R. and her heirs fhall 
not take by purchaſe upon a contingent. Dubitatur Hill. 37 Eliz 
B. between Clark and Davie. | 


ein her beir by purchaſe reſting in abeyance all her life and ſertliqg in th: inflaat of her 


death, 
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death. Ow. 148. LI III v, Tax ros ſeems to be 3. C. but no judgment, the court being C 
divided ——Vent. 226. S. C. cited by Rainsford. S. C. cited 2 Lev. 260. —— Gibh. 24. I 
S. C. cited by Raymond Ch. J. in delivering the opinion of the court; Paſch. 1 Geo. 2. B. R. C 
ſays the name of the caſe is realiy Cu KRK v. Dar, and is entered on the Roll, Hill. 35 Eliz. i 
Rot. 467. and the caſe was th.t joan Marſh deviſed lands to Roſe her daughter far life; and if 
ſhe have heir of her body, then I will that the heir after my Jaughter's death ſhall have the 4 
land and to the heirs of their body begotten; and for default of ſuch iſſue remainder over, 1 
it was 1aid in Croke, that at firſt it was agreed by all the juttices, that a deviſe to one and the heir 
of his body is an eſtate tail and ſhall go to all the heirs of the body; heir is nomen collectiv um, 
ſo ſays t Ro. Ab. $33. (K) according to Fopham Ch. J. and Feuner ſed adjornatur. Moor, who 
is a very good reporter ſays, it was adjudged the had but an eftate for life, and the inhernance in 
her heir by purchaſe, reſting in abeyance all her life, and veſting in the in ſtant of her death. 


When Croke reported this caſe he was a young man, and Roll: had not then begun to ſtudy. 4 

8 the law and had this caſe only by hearſay; judgment is not entered on the roll, bur Moor ſays, 4 
* it was adjudged, which is agreeable to my Lord Hale's manner of citing it, who ſays, and ſo is 4 
Y the caſe of CCW AMK v. Day; but this not truly ſtated in any of the books; Moor comes the 1 
® neareſt to it, Mis upon the roll; the true ſtate of the caſe was, M. ſeiſed in fee, deviſed F 
= lands to her daug R. for life, and if the marry after my death, and have any heirs lawfully 2 
25 begotten, I will th? r hcir ſhall have the lands after my daughter's death, and the heirs of ö 
* ſuch heir. So that up« whole iſſue is not properly a word of limitation, but may be taken : 
© either one way or the other; in a conveyance, it is a word of purchaſe and not of limitation; s 
” but in a will it is governed and directed by the intent of the party, here it is deſignatio perſon, f 

. C. cited by Powell J. who took notice that Roll ſays here, that Roſe had an eſtate 5 

tail, but by Moor, (with whom Lord Hale agreed in caſe of King v. Melling) ſhe had only an i 

3 


eſtate for life, though in arguing of that caſe the roll being brought into court it appeared, 


that no judgment was ever entered, Wms's Rep 57, 58. And there is a note ſays that by 3 
8 | the report in Croke it appears that Gau dy and Fenner J. held, that Roſe had but an eſtate for 7 
E life, though Popham Ch. J. held that ſhe had eſtate tail. * [2 ' 4] : 
1 . . . „ f 
[[s] 6. If a man deviſe that his land ſhall deſcend to his ſon and Hob. 29. J 
ber, and that his executors ſhall take the profits of them till his fon 2 T J 
dies without 1ſſue; proviſo, that if his 7 dies without iſſue, that it is certain 
then all the land Mall remain to the right Hheirs and pifteritiy of the friends ? 


deviſor and his name perpetually, "I his is an eſtate taile in J. 27 hs 
; | 1 | the teſ- 

clearly. M. 12 Ja. B. per Cur. between Cumbden and Clerk. ] Far: 

not ſaying executors | hall take the profits till his fon ſhould come to twenty-four years of 
age and then they to make account and ſatisfy im, provito that, if &c. Hobart Ch. J. held that the 
lands mall come to J. 1a tail by the deviſe and the reverſion by deſcent. Ibid. 3r. Mo. 860, L 
$61. pl. 11$r. S. C. the court adjudged the deviſe to the right heirs of his name and poſterity N 
to be void, and com ſequently, that the reverſion deicended in fee to J. the ſon. =—Brownl. 
129. Curonder v. Clerk. S. C. but not exactly 5. P. 


(P. a) Eſtate for Life by Devi. This in 


Roll. tit. 
In whom an Eſtate for Life ſhall be ſaid to be raiſed Tast“ 
| by Implication. (L. 2) 


11. JF a man deviſe land to his daughte: in tail with diverſe 

remainders over provided if his daughter and every one in 

remainder permit and 645 T. who now occupies the land to enjoy it 

euring his fe this ſhall not give any eſtate for life to T. becauſe 

he deviſes chat he ſhould be only permitted to enjoy it wpon 4 

penalty, Mich. 37 El. B. Thomas's caſe, per Cur. Although 

7 the proviſo be alto idle the daughter bring heir at common law and 
ei to have advantage ¶ it, if it be a condition. | 
by R 2 [2. If 


Br. Deviſe f2, If a man deviſes land, whereof he is ſeiſed in fee, to his 


Pl. £2. CES yz and heir after the death of A. the wife of the deviſor, this ſhall 
"I a; fn an eſtate to .A. for life, becauſe the deviſor has ſhewn his 


tempore intention that his heir ſhall not have it during the life of his wife; 


. whereas if it had not been for the deviſe he would have had it 


5. 159.5 immediately upon his death. 13 H. 7. 17. b.] 

to the deviſe of his goods after the death of his wife that his ſon (hall have them. — ro J. 75. 
cites S. C. and agreed to by all that the deviſe of the land to the wife is good by implication. 
But if ſuch deviſe had been to a ſtranger after the death of his wife, it might peradventure have 
been otherwiſe; becauſe the heir in the interim might have had it —— 5. C. cited by 
Anderſon Mo. 123. pl. 269. Paſch. 25 Eliz. 


— [3. If lefſee for years upon condition not to * alien it to any but to 


Fol. 844. his ſon or daughters, deviſes that his ſon ſhall have it ir the death 
— of the wife of the deviſor; this does not give any de to the wife 
Ia de by implication, becauſe the ſon to whom thiggfteviſed is not to 
* 3 have it by the law without the deviſe, and therefore the life of the 
vſe ut in wife is on y a um tation of the time when the ſan ſhall have it from 
Cro. J. the executor, who is to have it in the mean time. Tr. 3 Ja. B. R. 


pl. 4. Hor- a : 5 8 
kon v. Har. between Burton and Horton, per 3. againſt 2. Nota that in this 


ton. S. C. it Caſe + alſo, if it ſhould be a deviſe to the feme by implication it 


is (alien) would be a forfeiture by implication.] 

and Pop- , 

ham, Gawdy, and Yelverton held. that it was not any breach of the condition, for it is not any deviſe 
to the feme by implication, becauſe it would in uch caſe make a forfeiture of the eſtate; and 
the deviſe to the ſon after the feme's death is only 2 demonſtration when his eſtate ſhall com- 
mence, and in the in erim the executors may well have it. 8 


Iv 5] [A If a man deviſe a term to his ſon after the death 4 the wife 

7 a x 4g of the deviſor; this ſhall not raiſe any eſtate to the wife, becauſe 

Horton v. it does not appear that his intent was ſo, inaſmuch as the /in 

_— ought not to have it by the law by the death of the deviſor without 

S. P. held Any deuiſe, but the executor. Tr. 3 Ja. B. R. held by three in the 

by three ſaid Burton's caſe.] 

Juſtices. [5. If a man deviſe land 1 J. S. and his heirs after the death 
J. D. or after twenty years and dies during the life of J. D. er 
during the twenty years, the land ſhall deſcend to the heir of the 
deviſor. For during this time the deviſor has made no diſpoſition 
of the eſtate, but this, is left to the law. P. 40 El. B. R. 


Adjudged between Reding and Stone. ] 


This in (Q. a) Eſtate for Life or otherwiſe. 


Roll. tit. 


Eſta e is By Deviſe. [By the Words Alſo, Item, &c.] 


letter 
(M. 2) 


deviſe unto my ſaid daughter White-acre; the daughter ſnall have but 

an eſtate for life in White-acre, for the word (item) is not ſo much 
as (in the ſame manner) Tr. 40 El. B. R. per cur.] | 

2. If a man deviſe Black-acre to one in tail, and alſo WVhite-acre, 

the deviſce ſhall have an eſtate tail in White-acre allo, for this is 


all 


[I. IF a man deviſe in this manner, I deviſe Black-acre to my | 
daughter F. and the heirs of her body begotten, item, 1 
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all one ſentence, and ſo the words which make the limitation of the 
eſtate go to both. Tr. 14 El. B. R. per Fenner cited to be 
adjudged in Bank. ] | 

[3. If a man ſciſed in fee of a houſe and land and makes his will 
in this manner, I deviſe the moiety of my houſe to my wife for life, item, 
I deviſe the other mnety of my houſe to J. my ſecond ſon ; item, 
I deviſe to F. my ſecond ſon all the ſaid houſe and all the land that 
appertains to it after the death of my wife. In this cafe, by this will, 
J. ſhall have an eſtate for life only after the death of the wife and 
not an eſtate in fee. P. 7 Ja. B. adjudged in Fawcet's caſe. ] | 

4. In the firſt clauſe there had been no perſon named, but the A man 
words had been, item, I give the manor 4 D. item, I give the — 
manor of &, to J. K. and his heirs, this ſhall be referred to both this man- 
the manors. 


r Dyer Ch. J. Mo. 53. pl. 153. Paſch. 5 Eliz. ny itemy 
ive 

my manor of D. 2 N d fon. Item, I pi: my manor of S. t my ſuid ſon and to his heirs. It was 

reſolved by the juſtices, that in the firtt he had but an eſtate for life, and the item ſeems to 

be a new gitt to a greater pref-rment in the ſecond place for the amendment of the other 

Mo. 53. pl. 153. Paſch. 5 Eliz. Anou. | 


5. I give my lands in A. to my fon T. in tail, alſo, I bequeath to my And. 160. 
faid fon T. all my lands in B. and alſo all my lands in C 2 4 
I * give to the ſaid T. my ifland called Owſey, tu have and to hold S. C. adjud- 
all the laſt demiſed premiſſes to the ſaid T. in tail, this is an entail of ged- —— 
all the lands in B. and C. Le. 57. pl. 73. Paſch. 29 Eliz, C. B. O, 145. 
Wiſeman v. Wiſeman, *[2 I 6] 

6. A. devifed Black-acre to B. in fee, and White-acre to B. in 
tail, and afterwards ſaid, I will, that if B. dies twithout 1ſſue within 
age, Black-acre ſpall go to J. 8. item, I will, that White-acre ſhall 
go to IV. R. and doth not fay in the ſecond item (if B. dies without 
iſſue within age) it was adjudged that the ſecond item ſhall be 
without condition. Godb. 146. pl. 185. 3 Jac. B. R. Pinder's 
caſe. c 

7. I deviſe to my eldeſt ſon and his heirs Black-acre for his part; 3 Bult. 
item, / 4 to — 72 fon WWhite-acre for his part 715 is a fee in — — 
ſecond fon, becauſe it has reference to the part of the eldeſt; per with the 
Coke, Haughton and Croke J. Roll. R. 369. pl. 23. Patch. 14 1 
Jac. B. R. 2 
(item). But per Croke J. the fee to the ſecond ſon is by reaſon of the words {for his part} and 
otherwiſe the omitting the words % him and his Hirt, would be in law as a direct negative, 
that he ſhould not have it in the ſame manner as the eldeſt had Black-acre. 


8. I deviſe Black-acre to F. S. item, I deviſe I hbite- acre to J. S. 
and his heirs; per Coke Ch. J. it is only eſtate for life in Black- 
acre; the item has no dependance upon the firſt clauſe, but is 


diſtinct and ſeveral, Roll Rep. 369. pl. 23. Paſch. 16 Jac, 


9. Deviſe of land to his wife for life, ſhe paying out of the rents, 
&c. yearly to S. during his life, and if my wife die during the " of 8.1 
likewiſe then deviſe all my ſaid lands to S. he paying year y 34. out 
4 3 lands to T. during his life, and likewile 20 8. to L. during 

is life. Adjudged that S. had fee; for L. may out-live the eſtate 
for life to S. and ſo there would be no eſtate to pay it out of. 2 

Roll. R. 80, Paſch. 17 Jac. B. R. Spicer v. Spicer. 
R 3 10. A. 
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— 3 A. ſeiſed in fee, had three ſons, B. C. and D. and de- 
Ch. J. viſed land 4% B. in fail remainder to C. in fee, and other lands 
Vaugh. 262. fo C. in tail, remainder to D. in tail, and then other lands to D. in 
and 1ays it fee. Item, I grove Black-acre to my ſaid fon D. Item, I give to my 
mane F faid fon D. White-acrez alſo I will that all bargains, grants, Cc. 
cafe, and tohich I have from F. S. my fon D. ſball enjoy, and his heirs, for 
— 0 the ever, and for tack of heirs. of his body, to my ſon C. for ever. Agreed 
3 3 by all, that the bargains and grants, &c. only were intailed, and 
the wore: that D. had but eltate for life in Black- acre, Green-acre, and Mhite- 
1 Cro. C. 368. pl. 5. Trin. 10 Car. B. R. Spirt v. Bence. 

ſhail difinherit an heir at common law, muſt have a cler and apparent intent, and not be 
ambiguous, or any ways doubtful. S Mod. 222. Arg. S. P. 


11. Deviſe of White-acre to J. S. and his herrs ;/£ nd) or (item) 
Black-acre, in both thoſe caſes J. S. has fee ſig in Black- acre 
as well as in White- acre. But if it was, I dev ite-acre to J. S. 
and his heirs (and) item I give Black-acre (or ) item I give Black- 
acre. In theſe laſt caſes J. S. has but eſtate for life in Black-acre; 

r Windham J. Sid. 105. at the end of pl. 13. Hill. 14 and 1 
= 2. B. R. , FIG 4 , 

12. A. had two ſons B. and C. A. deviſed thus, I give to C. my 

_ Paſtures in the South- fields; and als I will that all bargains, grants 
and covenants which I have from N. Webb, C. ſhall enjoy, and 
his heirs, for ever; and fer wart heirs of his body, to remain to B. 
for ever; per tot. Cur. agreed the words of the will to diſinherit an 
heir at law nzuſt be clear and not ambiguous, and therefore that C. 
had only eſtate for life in South- fields, and an eſtate tail in the reſt. 
Vaugh. 262. Hill. 20 and 21 Car, 2. C. B. in caſe of Gardner v. 
[ 217] Sheldon, | 

13. If a man deviſes Black-acre to A. and the heirs of his body, and 
alſo deviſes I hite-acre to the ſame perſon, he hath but an eltate for 
life in White-acre; otherwiſe had 1t been (in the ſame manner) 1t 
had given an eſtate tail; for the word (alſo) is not ſo ſtrong as the 
hy fan the fame manner.) Arg. Mot. 109. pl. S. Mich, 25 Car. 
2. B. K. 

14. Deviſe to A. for and to his heirs, and for want of heirs 
of him, to B. in the ſame maxzer, and for want of heirs of him, to 
C and his heirs for ever, A. and B. had but eſtate tail, remainder in 
fee to C. 3 Lev. 70. Trin. 34 Car. 2. C. B. Parker v. T hacker. 

15. A. teiſed in fee had iſſue two ſons, and deviſed all his land 
to his eldeſt ſon, and if he dies without heirs male, then to his other 
ſon in like manner gives an eſtate in tail. The queftion was, 
whether this was an eſtate tail in the eldeſt fon ? Curia, *Tis plain 
the word body, which properly creates an eſtate tail, is left out; 
but the intent of the teltator may be collected out of his will that 
he deſigned an eftate tail; for without this deviſe, it would have 
gone to his ſecond ſon, if the firlt had died without iſſur. Tis 
therefore an eſtate tail, 3 Mod. 123. Hill. 2 and 3 Jac. 2. B. R. 
Blaxton v. Stone. | 

16. A. having a remainder in fee exp ant nen an late tail in 
tie Bell Tavern, and poſſ:ſed of jcurral leaſehold eftates, tevifes all 
Lis gſtate, right, title and inter, and all the term and terms ef years 

in 
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in whatever he held of J. S. and alſo the houſe called the Bell Tavern 
to J. B. By this deviſe B. hath a fee in the Bell Tavern, becauſe 
it is but one ſentence coupled by the word (and als) and governed 
by one verb, by which the prepoſition (in) ſubintelligitur, and put 
into Latin, and it is ac etiam domo vocat' &c. and is carried to 
the Bell Tavern, and this muſt be taken to be the intention of the 
teſtator, who could not intend fo vain and uſeliſs an eftate as for life 
 nly after an late tail. Adjudged by Powell, Powys and Gould, 
contra Holt Ch. J. 1 Salk. 234. Hill. 1 Ann. Cole v. Rawlinſon. 

17. J. S. made his will thus, viz. I deviſe an annuity to H. ov tow. 
item, I give my manor of B. to A. and his heirs; item, I deviſe all my 
lands, tenements and hereaitaments to the ſaid A. item, I deviſe all 
hatties, and whatever elſe I have not before diſpoſed of, 
aying my debts and legacies, and makes A. executor. 
Held, that ite will is uſually to introduce new diſtinct matters, 
2dly, That hereditMents is not taken to denote the meaſure or 
quantity of the eſtate, becauſe it has another meaning. But 3dly, 
that by the words whatever elſe he had not before diſpoſed of, a 
fee paſſed, for this could not have any effect upon the perſonal 
eſtate, becauſe that was fully given away before, and therefore it 
muſt extend to remainders, &c. and this enforced by the Jatter 
words (paying, &c.) and the annuity in fee. 1 Salk. 239. pl. 18. 
Hill. 8 Ann. C. B. Hopewell v. Acland. 

18. I deviſe all my lands in B. to my eld:ft fon; item, I give to my 
ſecend ſon C. all my lands in D. allo t9 my daughter A. R. I give 
500 J. to be ge as ſoon as may be out of the aforeſaid ejtate and 
p remiſſes, and within three years, if it be poſſible, Per Maſter of 
the Rolls the ſecond fon has but an eſtate for life, chargeable with 
the proportion of the 5001. and granted a perpetual injunction 
againſt waſt in the younger brother. Hill. 1713. Redoubt v. 


Redoubt. 


my goods @. 
to the faid 


(R. a) What Words give Eſtate for Life, Eſtate in [218 


Tail, or in Fee. | 
If he die without Iſſue &c. And how conſtrued, 


I. THE teſtator having fws ſens and a daughter, deviſed his Swinb. 158. 
lands to his wife for 10 years, remainder to his youngeſt ſon 2 on 1 
and his heirs for ever, and if either of his ſens died without 1/ſue of ming, 
his body, then to his daughter and her heirs in fee; the youngeſt eldeſt had 
ſon died without iſſue in the life-time of his father; the queition med 
was, whether the eldeſt ſon ſhould have the land as tenant in tail, 1 4, Lo. 
or fee ſimple by intendment of deviſor, or whether the daughter ſerve the 
ſhould have it? And all the juſtices of C. B. held that this was a Pont relol- 


good remainder to the daughter, notwithſtanding deviſce's death yu mm 
in the life of the teſtator. Dy. 122. a. pl. 20, Mich. 2 and 3 P. 


& M. Rickman v. Gardner. 
| R 4 2. A, 


Nee 


r 


* ee e ee 
» * a 
* gu 2 I ho or nds wn BY. T e W Mn * 2 k . mY OR 
PFF 


3 0 
* ©. r 8 4 


KP S 4 2 
* = 
2 
Mt 4 ad; P 
** * — 


DR 


IST 


2 


21 8 Deviſe. 


Te. 235. S. 2. A. deviſed his lands to B. his ſon, in tail, and / be depart 
Sa without iſſue, that then his ſons in law hall ſell his land. B. dies, 
S. C. cited leaving a daughter, and aſter the daughter dies without iſſue. Ad- 
Lev. 36. in judged they may ſel] the land. Cro. E. 26. pl. 5. Paſch. 26 Eliz. 


caſe of . 
Godin v. C. B. Lee v. Vincent 


Sone 3. A. had iſſue B. C. D. and E. and deviſed to his wife for life, 
difference 3 after her death to C. his fon in tail, and if he dies without iſſue, 
berween then to his children; B. had iſſue a ſon, and died; and C. died with- 
de cout iſſue. Reſolved, the ſon of B. ſhell not take as one of the 


out iſſue. 5 
ane dying children of the teſtator. Vent. 229. cited as Tyler's caſe, Mich. 


without 34 Eliz. B. R. 


children: 
per Hale Ch. J. Arg. Vent. 230. Mich. 24 Car. 2. B. R. in the caſe of Kin 25 Melling. 


Mo. 422. 4. A. ſeiſed of lands in fee, and having fo 


f us deviſed them 79 
11. 550. 5 ; . 8 | At 6s 
38 =] R. his eldeft fon, and his heirs fer ever, and rf R. died within the 


Garret. age of 21, or without iſſue, the lands te be equally divided amongſt the 
S. C.ad- other ſons and died. R. had iſſue a daughter and died within age; 
Juvget bat the court held, that the remainder to begin at the dying within age 


the iſiue of : 2 
R. ſha! was not good, fo as the firſt part of the will was void, and then by 


have the the ſecond part R. the deviſee had an eſtate in tail which ſhall de- 
land, 2"0 ſcend to the daughter, and in this caſ: the remainder was not to 


not thoſe in . : p , "= | 
remainder; Commence until the deviſee died without iſſue. Cro. E. 525. pl. 


and the 55. Mich. 38 & 39 Eliz. B. R. Soulle v. Gerrard. 
word (Or) 
was conſtrued (And.“ Noy. 64. Garrard v. Soule. S. C. aijulred an eftite tail in Re 
: Ver”, 377. cites S. P. as adjudg d on a fp+cial verdiét, that the 1fſve of R. ſhould nat 
take but th remainder- man, and cit-s it as the cafe of ſennings » Hellier.— —12 M d 276, 


277. Hir W. 4. in caſe of Hilliard v. Jennings, it was ſaid by Holt Ch. ]. on citing Cro. E. 


$25. that ther is no neceſſity to conſtrue (Or) as (And.) Fer it might be the deſign of the 
father to hinder him from marrying till his age of 2, and he denied that caſe to be law. 


Mo. 361. 5. A. deviſed land to his wife for life, and that after. her deceaſe 
. B. his eldeſt fon ſhould have the land 10 l. under the price it caſt, and 
caſe. S. C. if B. die without iſſue, then C. ſhould have the land 101. under the 
argue'; but price it coſt, and if C. die without iſſue, then D. ſhould have it, 
net aclddg. pay ing the value thereof to the executors of the wife, and alſo by 
the ſame will A. defired his feeffecs at the reque/t of his wife to make 
22 accordingly, it was argued that this was a condition ſubſequent 
ut adjornatur. Goldſb. 134. pl. 33. Hill. 43 Eliz. Bullen v. 

Bullen. 
[ 219 ] 6. A'deviſe to A. for life, remainder to the next heir male; and 
for default of ſuch heir male, then to remain. Adjudged an eſtate 

tail. Vent. 230. cites 43 Eliz. Burley's caſe. 

7. Deviſe to his wife for liſe, remainder to 1 in tail; and if 
he die without iſſue, then the lands to remain to R. M. and his wife 
for their lives, and after their deceaſes to the children. Popham and 
Gawdy were of opinion, that they had an eſtate tail; but Fenner 
and Clench held, that they had only an eſtate for life, Gouldſb. 
135 pl. 47. Hill. 44 Eliz. Anon. | 

. A man deviſed land to his feur ſons in fee, and if one of them 
died without iſſue, that hrs part ſhould ſurvive. In that caſe it was 


held, that if three of them died without ifſue, the fourth * a 8 
imple, 
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ſimple, becauſe the ſubſequent words were not added by way of 
limitation, but of determination. Arg. Hard. 1 50. cites Mich. 2 
Jac. C. B. Emerſon's caſe. 

9. A man hath iſſue A. and B. and deviſes lands to A. and if 
he die without heirs, that B. his brether ſhall have it : it was faid by 
the court, that this ſhall create an eſtate-tail in A. becauſe it ap- 
pears in the will that the teſtator muſt intend an eſtate-tail; for 
that it is impoſſible for him to die without heirs whilſt B. his brother 

was alive; and fo they faid it had been often ruled. Freem. Rep. 
74. Trin. 1673. in C. B. Allen v. Spendlove. | 

10. A. deviſed lands to J. S. in fee in truſt for B. and the heirs 

of her bady, and if B. die without 11 to C. for liſe, and in another 
clauſe in thKyggill he deviſed that , B. die without iſſue, and C. be 
then deceaſed, and not otherwiſe, he gave the land to F. M and 
his heirs, B. di ithout iſſue, and C. ſurvived her and died. 
Upon a bill by J. N. againit J. S. and the heir at law of the teſta- 
tor to have this truſt executed; Ld. North decreed it for J. N. 
though C. ſurvived B. becauſe the word (if C. be then deceaſed) 
ſeemed to be put in to expreſs his meaning, that C. ſhould be ſure 
to have it for her life, and that J. N. ſhould not have it till ſhe 
were dead, and alſo to ſhew when J. N. ſhould have it in poſſeſ- 
ſion. 2 Vent. 363. Hill. 35 & 36 Car. 2. Anon. 

11. Upon a ſpecial verdict this caſe was, P. was ſeiſed of ttwo 
meſſuag 5 in fee after the death of his brother, and had 1ſſue two ſons, 
R. his eldeſt ſon, and N. his youngeſt ſon, and four daughters, 
E. M. O. and A. and made his will in writing, and deviſes his two 
meſſuages to N. his younger ſon, and he to have 30 l. per ann. for his 
maintenance for ten years after the death of his grand-father, and the 
refidue Y the profits to be applied for raiſing portions for his daughters; 
and if NM. die, then he gives the eſtate that N. had to his four daugh- 
ters, ſhare and hare alike; and then further ſays, and if it ſhall 
pleaſe God all my fons and daughters die without iſſue, then he devijes 
it to his ſiſter and her heirs, &c. The deviſor dies, the grand-father 
dies, N. enters and dies without iſſue; the four daughters enter 
and are ſeiſed. Adjudged per tot. Cur, that here is no eſtate tail 
in the daughters. Skinn. 266, Hill. 2 & 3 Jac. 2, B. R. Price v. 
Warren. 

12. A. had two ſons B. and C. A. deviſed lands to C. and his as to the 
heirs, provided that if C. died without iſſue, living B. that then B. cafe of Pell 
ſhould have the land, and reſolved that this was good to B. by way 7 1 
of executory deviſe, cites Pell v. Brown ſo adjudged, for C. had no 1abour was 
eſtate tail, but a limited fee. 4 Mod. 283. Paſch. 6 W. & M. in wo make it 


f an «fate rail 
B. R. in caſe of Reeve v. Long. in 4 
not he ing allowed it muſt be a void limitation to B. unleſs conſtrued to be an executory deviſe 
to him, and thut was the reaſon of that udgment, on purpole that the intent of the teſtator might 
be fulfilled, 4 Mod. 2$5. in caſe of Reeve v. Long. 


13. There was a proviſo in a marriage ſettlement, that if the [ 220 ] 
wife ſurvive the baron, they * nat having iſſue between them lawfully 
begotten, then the wife (whoſe eſtate it was) might revoke and —— 
limit new uſes. The huſband died, and left a ſon, who died living the * Not 
mother; per Ld. Cowper, thoſe words are not to be confined to — 4 
; the or 


220 Devilc. 


hi, the moment of the huſband's death, but takes all the whole time 
= £5: of the wife's ſurviving. 2 Vern. 651. Paſch. 1710. Holt v. 
—— Burleigh. E 


Per Le, Cowper her power aroſe whenever the iſſue failed. Ch. Prec. 293. S. C. 


14. Where an eſtate is made to A. and the heirs of his body, 
and zf he die without iſſue, or without heirs of his body, remainder 
over, this is a good limitation whenever the iſſue fails; though in 
that caſe if he leaves iſſue, he cannot properly be ſaid to dic with- 

out iſſue, Per Ld. Cowper Ch. Prec. 294. Paſch. in caſe of 

| Holt v. Burleigh, | 
m Rep. 15. A. deviſed lands to M. his wife, remainder to his ſon and 
1 0 "x his heirs, provided if the fon died without iſue of his if then 2000. 
212. 8. C. * . 3 

but adds to his daughter's I nieces] to be paid within fix af onths after the 
ear tue de- death of the ſaid wife and fon. "The fon leſt , which died pre- 
euere Cifluez per Harcourt 


vite #35 ſently after [within the fix _ with 
and in ds. K. Though in ſome caſes a man is {aid to die without iſſue when- 
fat: of p:y- ever there is a failure of iſſue as to {titation over lauds of inberi- 


1 r. 8 tance; yet in this caſe the 200 J. as d perfonal legacy, was not in- 

FR he teſtatur tended to ariſe on any remoter contingency, than of the ſon's dy- 
eey fed the ing without iſſue Jiving at his death, 2 Vern. 686. Trin. 1712. 

„ ee „ Nicholas v. Hooper. 

x : 7 . But as to this it was held, that with reſpect to the legatees, of the legacies take any 

5 : effect, the words of the will p..fs a 1-241 ntereſt, and the court docs not binder the plaintifts from 

x proceecing at lau in an ejectment, but di mitle. the bill; And, hid. page 220. The reporter 


U 

Giſtinguiſted this cafe from the caſe of Goc ding v. Clerk, winch was am eſtate in fee of which 

b Do recovery could be ſuticred, and ſo there was danger of a perpetuity, whereas this was of an 

cſtate tail, fo that a recovery ſuffered by the tenant in twl v ould have barred the 200 l. poi tions 

Exptctuitthereupen, | "ES 


4 
14 16. Deviſe of land to A. in tail, and aſter A's death without 
4 iſſue tz B. A. dies in teſtator's life, leaving iſſue. The deviſe to 
* A. is void, and B. ſhall take the remainder preſently, per Cow- 


9 
"fit f per C. though he ſaid it was againſt the words and intention of 
1:48 the will, and alſo againſt a maxim, that a heir is not to be diſin- - 
Fa 4 herited without expreſs words. 2 Vern. 723. Mich. 1716. Hut- 
Er | ton v. Simpſon. | | | | : 
441 Trin. 1519. 17. A. devifed his perſonal eſtate to M. provided if fbe dies with- 
x 0 . out iſſue by A. then 801. hall remain to B. and makes M. execu- 
wi good, and trix, and B. dies, living MI. and then M. dies without flue. 
1s | decreed Cowper C. took time to look into the will, but ſeemed to be of 
1 ref a Opinion for the deviſe, and took a difference between a devile 1 
; «oft, 2 one and the heirs of his body, and if he dies without iſſue, then to re- 
X Vern. 766. main aver, and the deviſe in the preſent caſe which was only ts MH. 
F S.C. fenerally, and if foe dies without iffue, Sc. That in the firſt a 
i | limitation of a chattle over would be void. But in this caſe it was 
not a deviſe over, but a contingent or condition precedent, which be- 
bs. ing fulfilled by the death of M. without iflue, the deviſe over may 
"a take place as a new criginal deviſe, and not as a remainder. For by 
the deviſe to M. the wife generally, the whole intereſt was not ab- 
= ſorbed or taken up, as it was in the caſe of a deviſe to her and her 
_ iſiuc, and therefore upon the happening ot the contingency it might 
1 take place. But this was thought by ſeveral to be all one, and 


| | 9 would 


= roy © 


"3 "'Y  ®.. Mi. Ye. An. 26. GE Er 8, Di. 
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would introduce a perpetuity, ſince not confined to the death of 

the wife, or any time certain, and who muſt have it in the mean 

time. But my Lord would conſider of it. Ch. Prec. 483. Hill. 

1717. Pinbury v. Elkin. 


* 18. The words dying without iſſue, have a two-fold meaning, 
viz. without iſſue at the time of his death, or without iſſue when- 
ever the iſſue fails. And in + caſes of inheritance if lands are de- 
viſed to one, and in caſe he ſhall die without iſſue, &c. this gives 
an eſtate tail by implication, which ſhall go to his iſſue, and they 
ſhall take in courſe of deſcent to all ſucceeding generations; but to 
make ſuch a conſtruction 12 caſe of a term, which cannot come to 
the iſſue by deſcent is unneceflary, and ther-fore in ſuch caſe, the 
other conitragtion of the words which is moſt natural and obvious, 
ſhall take placYhand it ſhall be intended in cafe of a deviſe of a 
term with ſuch (if he dies without iſſue — at his death) 
and ſo being contu ithin the compaſs of a lite hinders not the 


Abr. Equ. 


Words have 
two lenſes, 
VIZ. a {gat 
and 2 vulpar , 
The legal 
ane is, 
whercin 2 
man i: ſaid 
to die withs 
out iiſue 
whenever 
his ifTue 
f.nls, though 


limitation over, but it may well take place by executory deviſe. 
G. Equ. R. Paſch. 4 Geo 1. Target v. Grant. _ nn; 


death of the p 'rtv, and the words mall be 4d. ft od in the lig ſenſe, for th: ſep port (f the intention 
of the parties, Aut never for the deſiructiam of it. Per Parker C. 10 Mod. 403. Target v. Grant. 

S C. & S P. 4 And thoſe words if = dic 5withst i/Juc/j in caſe of an inheritance, are i 
in fav ur of the iſſue, and to let in the iſſue after the death of the father; but in caſe uf a term, thoſe 
words cannot have the ſame effect; for the father takes the whole, which on his death will not 


go to his iſſue but to his executurs. Per Ld. C. Pal Ker. Wms's Rep. 432. pl. 121. Paſch. 


1718. 8. C. | 
19. A deviſe to E. H. and her heirs, and if ſhe and D. S. die 


without iſſue, he gives ſeveral annuities charged upon the premiſſes 
to charitable uſes; refolved that E. H. had an eſtate in fee. 
Comyns's Rep. 542. pl. 224. Paſch. 9 Geo. C. B. Scrape v. 
Rhodes & al”. | 

20. A deviſe, that if . the elleſt fon of the teftator ſhould happen 
to die without iſſue, that then, and nat otherwiſe, after W's death, 
he deviſed it over to his ſon R. and bis heirs; held that W. took an 
eſtate tail by implication. Comyns's Rep. 372. pl. 186. Trin. 9 
Geo. C. B. Walter v. Drew & al'. 

21. Sir Geo. Strode by his will, dated May 21, 170), deviſes 
his eſtate in Suſſex, &c. to his ſen Lytton Strode in tail, remainder 
to his grandſon Strode Bedingfield for life, remainder to his firſt, ſe- 
cong, &c. fons in tail male, provided always and upon condition, 
that he the ſaid Strade Bedingfield and his iſſiue male ſhould take the 
name and arms of the Strades; and in cafe he or they ſhould refuſe or 


neglect to change or alter their ſurname from Bedingfield to Stiode, 


that then that deviſe to be void; and then in ſuch cale, he deviſes the 


fame to his godſon George Darnelly for life, remainaer to his firſt, ſe- 


cond, c. ſons in tail male, upon condition that the faid Darnelly and 
his iſſue male /hould take the name and bear the arms of the Strodes ; 
and in caſe he or they ſhall not alter their ſurnames from Darnelly to 
Strode, then that deviſe to be void, and in ſuch caſe deviſes the 


Jame to his right heirs for ever. Note, the ſaid Lytion, who was 


the only fon and heir to the ſaid toſtatar Sir Geo. Strode, ſurvived the 


teftator, but died the latter end of April 1710. without iſſue, and 
without 
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dit bout ſuffering a common recovery, and Strode Bedingfield upon his 
death entered upon the eſtates, and changed his name to Strode, and 
in every reſpect complied with ihe above- mentioned proviſo during his 
lite, and continued in potleflion till his death, which happened in 
May 1725, without iſſue. The queſtion ariſing is, whether the 
ſaid George Darnelly can take any eſtate after the death of the ſaid 
George Strode, by virtue of the will of the ſaid Sir George Strode, 
the ſaid Strode Bedingheld having during his life taken upon him 
the ſurname of Strode, and in every other reſpect complied with 
the will of the ſaid Sir George Strode. "This caſe was fent by the 
Ld. Chancellor to the Judges of B. R. for their opinion which was 
as follows, viz. We are of opinion, that George Strode, alias 
| « Darnelly, cannot take any eſtate after the death g#$trode Strode 
[ 222 ] « by virtue of the will of Sir George Strodg&5ove-mentioned, 
te the ſaid Strode Bedingfield therein nam αiaving during his 
te life taken upon him the ſurname of 


rode, and in every 
« other repect complied with the will of the ſaid Sir George 
« Strode. | 
R. Raymond. 
F. Page. 
Ja. Reynolds, 
E. Probyn. 
The decree in this cauſe was affirmed in the Houſe of Lords. 
MS. Rep. Amhurſt v. Darnelly. | | 
Thid. 57. 22. Adeviſe was to truſtees for his wife ſo long as ſhe ſhould re- 
— main unmarried, then in truſt for ſuch child and children as he ſhould 
cafe there leave at his death, equally to be divided bttween them, and if etiher 
Was No pre- 4 them die without iſſue, then his ſhare to go to the ſurvivor, and if 
cent mi- bath die without iſſue, then in truſt for the defendant. He left two 
2 daughters, who both died without iſſue, under age; and there the 
words, dying without iſſue, was held to be iſſue living at the death, 
and fo the limitation to the defendant allowed to be good. Caſes 
in Equ. in Ld. Talbot's time 56. cited by the Sollicitor General 
in the caſe of Sabbarton v. Sabbarton, as heard the 2d of May 1734. 
Atkinſon v. Hutchinſon, 
Idid. 579. 23. A deviſed to B. for life, then to ſuch perſon as he ſbould marrj 
- fer her jointure, and after her death, to the heirs of the body of B. 
Chancellor, and the executors, adminiſtrators, and aſſigns of ſuch heirs during the 
whota dire refrdue of the term; and for default of ſuch iſſue B. then to C. This 
bee limitation to C. was held good, the words being taken to be herrs 
ing iſſue was living at his death. Caſes in Equ. in Ld. Talbot's time 56. cited 
to ariſe by the Solicitor General in the caſe of Sabbarton v. Sabbarton, as 
within the. heard the 2d of May 1; 34. Donne v. Merrefield. 


compaſs of 
a life, and that there were no wor«s carrying a general failure of iſſue by reaſon of the word: 


(executors, adminiſtrators, and aſſigns) which reſtrained the word (he:rs) to immediate heity 
znd that contingency never happening, the limitation over was allowed to be good. 


(S. 2) 


| 
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(S. a) What Words give what Eſtate. 
Paying, &c. | 


& A Seiſed of a remainder in fee after the death of his father 
* tenant for life, deviſes thus; I deviſe to D. my wife the 
land that I have or may have in reverſion aft-r the death of my fa- 
ther, yielding and paying therefore yearly during the life of my 
father 40s. his paſſes only eſtate for life, and no rent payable 
till after the rg inder falls by death of the father who has no heir 
during his life. ? I. b. pl. 5. Mich. 22 & 23 Eliz. Anon. 
2. If A. devi D. his younger ſon, paying ſuch a ſun Cro E 208 
unto IV. R. and J. S. the deviſes has a fee timple, and the quan- - 8 . 
tity of the monies, be it | "ay or ſmall, is not material. 2 Le. R. the 8. C. 
114. pl. 152. Trin. 31 Eliz. B. R. Wellock v. Hammond. and per 
Cur. held 
accordingly. Bridem. 138. cites S. C. and S. P. agreed, and ſays, the reaſon is 
plain; for it is not limited to be paid out if the land or profits, but it is a payment in groſs, and 
it may happen that the deviſee may die before he can receive ſo much of the profits. — 3 Rep. 
20. b. 21. a. cites S. C. & S. P. reſolved, and cites Br Eſtates, pl. 78. 4 E. 6. and Br. Teſta» 
ments, pl. 18. 29 H. 8. and that D. 371. b. 22 Elig. no mention is made of the value of the land 
any more than in caſe of bargain and ſale of land in 4 E. 6. Eſtates 28 and yet the fee ſimple of 
the uſe will paſs. — S. C. of W-Illock v. Hammond cited per Cur. Cro. C. 158. — Cart. 225. 
Mich. 23 Car. 2. C. B. in Thacker's * cale, the ſame diverſity is t xen Arg. where the money to 
he paid is a ſum in groſs: whether it is entire on the land or nt, or whether it is to be paid in 
preſenti or in futuro: and if fo, this ſhall advance the eſtate in fee; but an annnal rent or ſum 
to be paid out of the Drofits, this make no larger eſtate than the words will bear, Per Ellis J. in 
ſome caſes paying ſhall not make a fee; but if it be apparent that there will be a loſs or peril, a 


fee pales. | *. 
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3. A. deviſed lands 1% C. a younger ſen, and willed that C. hou! 
pay annually to B. (his eldeſt fon) and his heirs 31. Reſolved that 
this was an eſtate in fee in C. Cro. E. 744. pl. 22. Hill. 42 Eliz. 
B. R. Shailard v. Baker. 
4. A man having iſſue a daughter, deviſes part of his land to his N. B. If 
daughter, and the other part to his wife for her life, with the profits the Gene 


. to the hrce 
whereof ſhe was to educate his daughter, and that after her death ther had 


this ſhall remain to his brother, paying to ane 205. and other ſmall been with 


- . an intent 
ſums, amounting to 405. the land was of the value of 31. per annum; e 


adjudged his brother had a fee fimple. 6 Rep. 16. a. Hill. 37 Eliz. mould -du- 
C. B. Collier 8 caſe. cate the teſ- 


tator's 
daughter avith the profits, or that out of the profits he /hould pay ſa much money to others, this had been 
but an eſtate for life; four he is to pay this out uf the profits and fo he is ſure to come by no loſs; 
but in the caſe before he may die before ſatisfaction, and therefore it is a fee fimple; for the Low 
will intend that the deviſe was for his benefit, and not for his prejudice. Ibid, —— Cro. E. 378. 
pl 29. Walker v. Collier. S. C. reſolved the brother mould have fee, efpecially the money not 
eing appointed to be paid annually ; and that the jury's not finding the value is not material. 
— . C. cited Bridgm. 138. — 8. C. and fame ditterence cited Arg. 2 Mod. 25.— 8. P. 
Hob. 65. pl. 68. Trin. 12 Jac. in caſe of Green v. Armſt ad. —— Cro, C. 158, 159. Paſch. 5 
BY B. R. the court obſer ved the ditterence between a ſum in groſs to be paid and an annual 
un. 


4 5. A. 
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Cro. E. 4 . F. A. ſeiſed in fee, has three ſons, B. C. and D. and deviſed te 
Ber ela B. and C. and D. ſeverally, certain parcels of land, without men- 
that P. tioning of any eſtate which they ſhould have, and this was in re- 
mould dave verſion after the death of the wife, and paying 10]. a- piece to the 
3 daughters, and that F any of the ſons ſhould marry and have iſſue 
other 3e male of their bodies and die before his entry into the land then his 
contra. 1/ſue ſhall have his part; after which D. takes wife, and had iflue 
eee male in the life of the wife of the deviſor. The wife of the devi- 
tnt ne ſor dies, D. enters into his part, and pays his _ of 101. a-prece 
payment fo the daughters and dies, but he not dying before entry, had but 
1 eſtate for life, according to the expreſs words of the will ; for mar- 
fame eftare Tiage, having iſſue male, and death before entry, are three thingy 
as was de- precedent to the tail, and the words, “ paying 101, piece to the 
vited, daughters,“ makes not a fee-ſimple, but is intg i u for the ſame 
eſtate as is deviſed; and judgment accordingly #10. 464. pl. 656, 
Paſch. 39 Eliz. B. R. Bacon v. Hill. 
S. P. that 6. If a man deviſes 20 acres to another, and that he ſhall pay to 
_ _ his executors for the ſame 101. hereby the deviſee has a fee ſimple 
gmple by by the intent of the deviſor, though it be not to the value of the 
region of land. Co. Litt. 9. b. | 
the pay- 


ment, without the words heirs or for ever. Br. Eſtates, pl. 78. cites M. 4. E. 6. 


Mo. 8 52. 
pl. 116 
Anon. 5 P. 
& S. C. re- 
ſolred that 
the deb ſce 


had a fee 
imple by 


an eſtate for 
Bluet. 


If the payment is to be out of the rents and profits, it is onl 
. 1 . Bridgm. 138. Fork 15 Jac. 1 4 
8. Lands were deviſed to J. S. and W. R. and they to pay ycar- 
ly to the batchelor's company of merchant-taylors in London 61, 
10s. and if they or their ſucceſſors deny the payment, then it ſhall 
be lawful for the wardens of the ſaid company to enter and diſ- 
charge them for ever. Reſolved that J. S. and W. R. had a fee, 
Cro. J. 415. pl. 5. Hill. 14 Jac. B. R. Webb v. Herring. 


reaſon of the annual payment without any regard to the largenefs or ſmallneſs of the ſam, ... 


Roll. Rep. 398. pl. 25. S. C. ftates the word to be, to pay yearly (for ever.) Adjornatur. 


Ibid. 436. pl. 1. S. C. adjudged. —— 3 Bultt. 192. S. C. reſolved accordingly per tot. Cur, —-—— 
Bridgm. 94. S. C. ſtates it to pay (for ever.) And judgment that the words make a fee ſimple, 
and foraſmuch as the charge is to continne for ever, it foltows that the eſtate muſt continue ſo 


too; for without the tate the charge cannot be. 


( 224 ] 


9. If land be deviſed to one, and that he ball pay ſo much yearly 
to another and to his heirs, this is a fee {imple in the deviſec, for he 


ought to pay this for ever; and to be enabled to do this out of the 
profits of the land, he ought to have a fee- ſimple in the land; per 
Coke Ch. J. to which Croke J. agreed. 3 Bulſt. 194. Trin. 14 
Jac. Webb v. Herring. 


So. 280. 10. A deviſe was to M. his wife for life, paying 31. per annum. 
pl. 398. S. to Thomas his ſon during his life, and that he thould take two load 


C mentions of wood for fireboot, and if ſhe died before T. then he deviſed all 
year to T. his land to R. his fon, paying to the ſaid T. 31. per annum, and 
his etdeft 205. a piece to two of his ſiſters; M. died, R. has a tee, 


ſon, to be Pay a 1 

Pad out of Cro. I 527. pl. 3. Paſch. 17 Jac. B. R. Spicer v. Spicer. 

the land, and ad udged a fee by reaſon of the collateral ſum: of 31. to the brother and 205. to the 
fer, which charges to the brother and filter nuꝶht coutinue after the death of the devitee, ** 


Deviſe. 
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if he ſhould have but an eſtate for life the charge might continue longer than his own eſtate 


And fo it was adjudged, —— oll. Rep. 80. S. C. reſolved per tot. Cur. accordingly. 


11. A. ſeifed of land, deviſed it to V. his fon for life, and after- 
wards to T. ſon of t'- [aid IF. except the ſaid I. his fon putchaſed 
other lands of as good value for the jaid T. and then the ſaid IF, to 
have the lands ſo di ſed, to ſell at his pleaſure, and T. to pay his 


ſiſters ten pod a-j:ece; M,. did nat purchaſe land, but ditd: T. en- 


tered, and paid 191. a piece to his ſiſters. Reſolved that T. had 2 
fee, for the intent of the deviſor appeareth to be ſo through the 
whole will, for when it is limited to W. for life, which is an ex- 
preſs eſtate, and there is no eſtate limited to T. but is appointed he 


ihall pay 101. a- piece to his ſiſters, it was an apparent fee by the 


intent of the 
23. Mich. 18 


did alſo inforce a fee ff 


ifor, and is fo alſo by the law. Cro. J. 599. pl. 
in B. R. Greeve v. Dewell. * F 


Hob. 65. pl. 
68. Green v. 
Armſteed. 
S. C. in C. 
B. ſtat es 
the pay ment 


- of the 101. 


tobe by 20 
a year. And 
it was in- 
ſiſted that 
beſides the 
other part 
of the will, 
the pay- 
ment of 100. 


which were clear, if the will be underſtood, that he ſhould pay 208. 


2 year from the death of t tor, before the eſtate fell into poſſeſſion. But { Hobart Ch. }. ſad 
that] becauſe he took the meaning otherwiſe, the paying of 208. yearly could be no peril unto 
tim, becaule if his eſtate ſhould ceaſe, he would ceaſe his payment; otherwiſe it had been to 
pay his 10 l. at once; but yet it would have made the legacies of 208. a year unto the daughters 
uncertyn, which the teſtator made certain, for otherwiſe he would have ſaid, that he ſhould have 
paid it by 285. a year, if the eſtate came to him, and they live ſo long. 


12. The teſtator's wife was ſecured by bond to have 40l. dur- Cro. C. rg. 
ing her life, and the teſtator having four younger ſons, and four P! 7: Pater. 
houſes, deviſed to every of theſe younger ſons a houſe, and then Reſolved, 
comes this clauſe, that I have given my faid houfes to my ſaid fons to that it was 
this purpoſe, that they all ſhall bear part and part alike going out of all — * 
my e towards the payment of my wife's 401. per ann. which J fi "— 
am bound to pay. Adjudged that the ſons took only an eſtate for is not de- 
life, and no fee. Pollexf. 543, 544. cites Cro. C. 157. Mich. viſed (pay- 


1 ing { 
4 Car. B. R. Annefley v. Chapman. ä 
is a ſum in groſs, but that every one ſhall pay out of his part toward the payment of the 40 l. per 
ann, to his wife, which is quaſi an annual rent out of the profits, and conſequently no fee given. 


—— J0.211, pl. 5. S. C. adjudged an eſtate for life only. — S. C. cited Arg. 2 Mod. 25. 


13. All the reſt of my goods, chattles and lands I give and bequeath 
to J. S. te diſcharge all things in my will. whom I make my whole 
and fole executor, this gives a fee. Ch. R. 190. 12 Car. 2. 
Philips v. Hele. | 
14. Land deviſed by A. to B. and gave to C. his daughter 300. 
to be paid within a year after B's marriage, and 20 l. more after 
B's death, and made B. his wife, executor, and ſbe to pay all debts 
which he owed. This gave B. a fee ſimple, and decreed the 
lands to be ſold to pay the debts. Chan. R. 202, 13 Car, 2. | 225 } 
Tibbots v. Hurſt. 
15. A deviſe of all his eftate real and perſonal for payment of 
debts is a deviſe in fee. Agrezd by Ld. Keeper and four judges 
aſſiſtants, Chan. caſes 196, 197. Hill. 22 and 23 Car. 2. North 
v. Crompton. | | 
6. A deviſe of all his eftate paying 491. apiece to his ji/ters is 
a fee ſimple ; and it appearing that the perſonal eſtate is not ſufficient 


to fatisfy the legacies, it muſt conſequently be intended his real 
eltate ; belides rbe Gevijee i, not executor, and therefore it cannot - 
intend 


fee: but if 


22 5 Dievite. 


intended of the perſonal eſtate. 3 Keb. 49. pl. 23. Trin. 24 Car. 
2. B. R. Moor v. Price. . | 
T give all 17. A. ſeiſed of land, deviſes it thus, viz. which land I give to my 
my oute. ſon Robert upon this condition, that he pays unto his felters 5 pounds 


to my wife 


for ard te. per ann. the firſt payment to be at the firſt molt uſual feaſt after the 
wa dne teſtator's death (the houſes were 16 /. per ann.) is eſtate in fee. 2 


ie, Mod. 25. Paſch. 27 Car. 2. C. B. Read v. Hatton. 
the refuſe to maintain him, my will is, that my executors ſhall enter, &c. Whether the wife had 
a fee the court was divided. 2 Show. 83. pl. 71. Mich. 31 Car. 2. B. R. Midwinter v. 


Patridge. 


In ſome 18. If there be a deviſe to one pon condition to pay a ſum e 
— = money, and there be a poſſibility of a loſs, though not a very probable 
ing in a de- one, that the deviſee may be damniticd, it ſhall be cgſtrued a fee, 
viſe ſhall and ſuch conſtruction has always been allowedg&a wills. If A, 
not Make a deviſe 100 l. per ann. to B. paying 20s. it iS H likely B. ſhould 


. 26. Paſch. 27 Car. 


ir is p. be damnified, but it is poſſible he may. 21 
ruth 2. C. B. in caſe of Reed v. Hatton. , 
greve A 


toſs er peril of ing, a fee paſſes; per Ellis J. Cart. 226, Mich. 23 Car. 2. C. B. in Thacker's cafe. 


The deviſe 19. Deviſe to A. of all his land which he purchaſed of J. S. and 


1 to B. the lands purchaſed of J. N {being 201. per ann.) an candition 
low it aut that B. ſball allo C. meat, drink, apparel and convenient lodging 


of the pro- during his life. A. has only eſtate for life; B. has fee. 2 Jo. 107. 


— = Paſch. 30 Car. 2. B. R. Lee v. Withers. 


2 Show. 49. pl 35. Lee v. Stephens. S. C. It was argued, that it was a fee fimple; 
for C. has no manner of proviſion elſe, hut only an allowance of meat and drink; it is plain the 
teſtator deſigned the maintenance to be for C's own life, and not that when B. ſhould die, C. 
ſhould ſtarve. And therefore it is clear that B. muſt have a larger eftate than for his own life, 
for otherwiſe inſtead of having 2 benefit by this will, he will be damaged and prejudiced by it if 
he ſhould perform the teſtator's will, viz. provide for C during his life; if this were not a fee, 
C. muſt faſt, and have no lodging till the quanter's rent be paid, or the profits come in, and to 
there would be a charge without any profit ; for ſuppoſe R. ſhould maintain C. for half a year, 
and then die, he would have loſt by the will; C. muſt be provided for daily out of the land; 
for which reaſon it was adjudged by all the court, that B. had a fee Ample, Pollext. 539% 
Lee v. Wither. S. C. argued by Pollexfen, that it was not a fee, for that the probability of C's 
ſurviving B. and loſing his maintenance, is no realon to conſti us it one; but adjudged that it 


was a fee. 


Adjudzed 20. Deviſe of 120 J. legacy to be paid out of 101. per ann. within 
_—_ fee a year, and deviſed the lands to A. The will has not the word 
— the paying; A. has fee, and it 1s not a condition, but a truſt ta pay. 
land was 2 Lev. 249. Adjudged by three 3 but Jones J. e contta. 


a0 f per . Paſch. 31 Car. 2. B. R. Freak v. Lea, 
ann. in poſ- 

ſeſſion, and 30 l. per ann. in reverſion. 2 Show. 436. Freak v. Lea. ——2 Jo. 11}. S. C. 
adjudged, and judgment affirmed in Cam. Scacc.—— ollexf. 553. to 560. 8. C. zdiudged, 
and judgment aſfirmed for the plaintitf, viz. that a fee did not paſs; but 2 Show. 42. ſays, that 
this leems a miſtake. 


21. A. being ſeiſed of 101, per ann. lands in poſſeſſion, and the 

reverſion of 34 l. per ann. more expettant upon an eftate for life, de- 

[ 226 ] viſes a legacy of 20/. to B. to be paid in 12 months out of his 
lands, and deviſes 50 l. to C. to be paid in two years, and 501, to 

D. to be paid in the ſpace of two years out of his lands; and having 

two ſons, W. his eldeſt and R. the younger, deviſes all his lands ta 


R. who did not pay the legacies within the time. The court all 
agrecd, 


Devilſe, 


agreedꝭ that a fee was deviſed, becauſe it did appear that the ſum 
to be paid was more than the profits of the land would amount 
unto in that time. Freem. Rep. 479, 480. in pl. 657. Trin. 
1679. Reake v. Lea. 

22. Deviſe to A. and his heirs for ever, provided always and en 
condition that A. pay to B. 100 l. within ſix months after 21 years 
of age, and for detault he deviſed the lands to B. and her heirs: 
And further my will is, that if A. happens to die without iſſue, the 
100 l. to B. firſt paid, the remainder over to C. and D. this was 
but eſtate tail. Raym. 425. Hill. 32 and 33 Car. 2. B. R. 
Wilſon v. Dyſon and Kipping. | 

23. A. deviſed lands to C. and his heirs for ever; but if he die 
leaving no Jon, then he deviſed them to ſuch ſon of B. as B. ſhould 
nominate, ch notwithſtanding with ſuch annuities, legacies, and 
payments as he r ſpecified; and for want of any fon of B. then 
to the eldeſt ſon charged as aforeſaid; and gave his leaſes to 
W. R. and T. S. in truſt for the benefit of B. for life, and after 
B's death, in truſt for all B's children; and the truſtees: to renew 
the leaſes. And if the truſtees ſhould not provide money enough 
for that purpoſe within a month after demand, that the #ru/fees 
might mortgage any of the lands of inheritance to renew the leaſes, 
and appointed B. the executor to pay A's wife 200 l. a year for life 
half-yearly, without any deduction whatſarver, and ſeveral other 
l-gactes, B. was likewiſe A's heir at law, and made reſiduary 
legatee. C. died an infant, without iſſue, in A's life-time; and A. 
died without iſſue. B. proved the will, and poſſeſſed perſonal 
eſtate ſufficient to pay all the debts and legacies, and paid them ac- 
cordingly, leaving the plaintiffs his daughters and heir. D. had 
two ſons, E. (the now defendant) and F. who were living at A's 
death; and the queſtion was, whether E. the eldeſt fon of D. took 
any, and what eſtate? And Lord Somers was of opinion, that he 
took only an eſtate for life, and no more, tor if lands are given 


to a man generally, without limiting for what eſtate, this makes 


but an eſtate for life, unleſs it appears plainly that teſtator in- 
tended a greater eſtate, which it does not here: and the montes 
directed to be paid by him cannot inlarge it; for they do not any of 
them fect his perſon, and fo can only take an eſtate for lite, Chan. 
Prec. 67. Hill. 1696. Fairfax v. Heron. 

24. If a will is made by feme covert of lands of inheritance to 
J. S. and the baren dies, and then the wife, though her intention 
is plain, and though after the deceaſe of the baron, when ſhe be- 
came ſui juris, ſhe might have deviſed the lands to J. S. or by a 
republication have made the former will good, yet it is not re- 
lievable in equity; per Ld. K. Wright. a Vern. 475. Hill. 1704. 
in caſe of Clavering v. Clavering. 
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25. A. ſeiſed in fee, made his will, and gave ſeveral perſonal But Ho!: 


legacies, and among other, but coats to four poor beys of the pariſh 
of A. for ever, and then devided all his lands, tenements and heredita- 


Ch. J. eld * 
that tlie 
word here - 


ments whatſoever, and likewiſe all his goods, chattels, money and ditamen: 


perſonal eſtate to M. his wife, and made her executrix, and /f? 


1090 J. perſonal efiate, Per Cur. this deviſe to M. was a fee, be- 


Vor. VIII. 8 cauſe 


gave thi: 
fee, but 
there deing 
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fo large a cauſe it was ſubject t a perpetual charge. 2 Salk. 685. Patch, 4 
ayrian; % . 
bean, Ann. B. R. Smith v. Tyndall. 
eite, de 
was not ſatisfied to fix the charge upon the land. Adjudeed a fee. 11 Mod. 102. S. C. 
Ani reſerving 20. a year 15 te pard 69 ihs als -H es ot A. for v0, Holt's Rep. 235 8. Comes 
49 5. 4 y:ar. II Mod. 102. S. O. 
S. P. per Gould J. but Powell J. ſeemed to doubt of that, but held it a fee upon the reaſon 


of the perpetuity. Holt's Rep. 236. S. C. 


[ 227 ] 26. In a ſpecial verdict the caſe was found thus, A. by his 
will deviſes lands to B. and then bequeaths legacies; and after two 
or three legacies to different perſons, he gives 5 J. to C. and directs 
B. to pay it, but gives him two years time to pay it. The jury find 
the laude to be 50 f. per annum; and the queſtion was, what eſtate 
B. had, whether for life or in fee. And adjudged ig be a fee, 
For that the deviſe here was a ſum in A 4 ang debitum in 
preſent: ſolvend' in futuro; and it was a ſum g to be paid by 
B. at all adventures, whether the land vieh zull 51. or not; 
and ſo not like the cafes where the ſum deviicd is to ariſe out of 
the profits, &c. 11 Mod. 208. pl. 11. Hill. 7 Ann. B. R. Reeves 
v. Gower in C. B. | 

: 27. A will run thus, viz. I deviſe all my lands, tenements, and 

2.007% bereditaments, to A. Item, I deviſe all my goods and chattles, 

612. Hi, money and debts, and whatſrever elſe I have not before diſpoſed of to 

1713. Ack- A. he paying, m debts and legacies and makes him exccutor. 

_ . Per Treyor Ch. . this paſſes a fee. 1 Salk. 239. pl. 18. Hill. 8 

Cane, firms Ann. C. B. Hopewell v. Ackland. 


to be S. C. and is thus, viz. A. by will deviſed to his brother R. all his lands, tenements and here- 
ditaments, and all his perſonal eſtate, and whatever elſe he had in the world, and made him 
executor, defiring him to pay his debts and legacies. On a ſpecial verdict in C. P. adjudged the 
inheritance paſſed by this deviſe; R. the deviſee was the teſtator's younger brother, and J. his 
e.Jeſt brother left a daughter. | | 


28. A. has a fee-ſanple in a light-houſe, and a term for years in 
land adjoining to it. He makes his will, and thereby gives to hi; 
fon Henry and to his affigns, all his cftate and intereſt in the ligbi- 
houſe, lands, tenements, and appurtenances, thereunto belonging, 
upon friſt, that he pays out of the rents and profits of the term, 
during the remainder thereof, 200 l. per annum. Henry takes a 
fee ſimple in ſuch part of the premifſes wherein the teſtator had a 
fee ſimple, and a term for ninety-nine years in fuch part of the pre- 
miſſes wherein the teſtator only had fuch term. Barnard. Chai. 
R. 311, Hill. 1740. Villiets v. Villiers. 


(T. a) Eſtate for Life in Tail, or Fee, by the 
Word Eſtate, or Land, &c. 


I. A Having three ſons, deviſed his lands to his three ſons 
* equally to be divided, they have fee - ſunple, for if the younger 

had no fees they could not have eſtate equal with the elder, for 

he has fee, Cited Het. 64. per Harvey J. to be reſolved the 


17 Eliz. 
| | 2, Deviſe 


Devile. 227 


2. Deviſe that his eldeft ſon ſhould take the profits of the lands 3 Le. 316. 
with his executors, till his youngeſt ſon ſhould come to the age of * 2 
twenty-two years, and that then the youngeſt ſon ſhould have 1 
the land to him and the heirs of his body, per Cur. The eldeſt verb. 
ſon has fee till the youngeſt is twenty-two, Le. 101. pl. 130. Vid. 2 Mod. 
Paſch. 30 Eliz. B. R. Gates v. Halliwell. 27 


Taylor v. Biddal where it is adjudged that the general heir ſo taking had only eſtate {or years 
till the deviſee ſhould or might be of age. 


3. Deviſe of land to A. without further words Is eftate fot 3 devi 
life, becauſe the will would otherwiſe be void, which was not the 4 lg , 


intent of the devifor ; for the deviſee cannot be tenant at will to en per 


the * de Wx, becauſe he is dead and ſo his will is determined; Coke Ch. J. 
though in c a grant it is otherwiſe, Arg. 2. And. 13, 14. —_ 18 


was adjudged in C. B. and B. R. 

4. One copattner deviſed to a ſtranger all her part and pur- *[228] 
party without exprefling what eſtate the ſtranger ſhould have, 
cited per Jones J. and ſaid, that this was adjudged only an eſtate 
for life. Lat 40. Trin. 2 Car. 

5. A deviſe of all his tate paſſed all his lands. Sty. 308. Mich. 
1651. cites Johnſon's caſe. 

6. All my tenant-right lands give only eſtate for life, but all 2 Ler. 91. 
my tenant- right e/tate gives an eſtate in fee, 1 Mod. 101, pl. 2 <4" * og 
5. Per Hale and Wild. Mich. 25 Car. 2. B. R. Wilion v. Ro- Words 


binſon. tenant- 
right eſtate 


—Freem. Rep. 112. pl. 133. S. C. the court ſeemed that it paſſed a fee- 


held accordingly. 


fimple, ſed adjornatur.——3 Keb. 245. S. C. and ſame diverſity agreed per Cur, 3 
Mod. 46. Arg. cites S. C. adjudged to be a fee ſimple. 5. C. cited Skinn. 194. Arg. ; 
7. That J. S. ſhall ſell my Jand, he ſhall ſell the inheritance. Cart. 232, 
» +» 


1 Mod. 190. pl. 21. per Windham and Atkins, Mich. 26 Car. 2. 
C. 5 cites Kelw. 43, 44. 19 H. 8. 9. [but it ſhould be Trin. 
17 H. 7. 

8. i Berit of divers legacies in money and then followed a 
deviſe of lands. Ali! the reft and reſidue of my money, goods, 
and chattels, and other eflate whatſoever I give to J. S. whom L 
make my executor ; the teſtator had other lands ;. per Finch K. 
Decreed that the other lands do paſs, Chan. Caſes, 262. Trin. 


27 Car. 2. Tirrel v. Page. 

9. A. ſeiſed of copyhold lands of inheritance ſurrendered to the A. deviſed 
uſe of his will, and deviſed thus, all other e/tates of what nature 577 = 
ſoever, | give to my wife Joan, whom I make my executor, to pay reſt and re- 
my debts and legacies therewith, carries a fee. 2 Show. 328. pl. A4 of vt 
336. 395. pl. 367. Mich. 36 Car. 2. B. R. Lane v. Hawkins. fefa: 
whatſoever he gives to his th whom he made executrix, this gives a fee. 2 Vern. £64. pl. 512. 
Mich. 1706. Murrey v, Prec. 264. S. C. 

3 Mod. 46. 


10. I hear J. S. is inguiring after my death, but I am reſorved to 
leave him — but what his 755 leſt bim, but J leave all my —— 
eftate to my wife z there the wife took all the real eſtate, and the it pia ay 
reaſon was, becauſe of the other words, which ſhew he meant to 2 


exclude the heir at law, 12 Mod. 594. in caſe of Shaw v. Bull f ge in- 
| | S 2 | 4 
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* 31+ . 
tended cites 3 Mod. 45. [ Trin. 36 Car. 2 B. R.] Reeves v. Win- 
nothing for ©. ö 
J. S. and mington. 


228 


thegt dre he can take nabing by this will, and that deviſee has an eſtate in fee ſimple; for 
the words (all my cftne) are ſuſicient to paſs the ſame. 2 Show. 249. S. C. and the 
Lord Ch. J. at the trial (which was on an iffue directed out of chancery) ſaid that doubtleſs 
theſe worde im a will wiltkearry an eſtate in fee and not barely for life. — kinn. 193. pl. 7. 
Anat S. C. a gucd, ang the court inclined that the wife had a fec ſimple. 


; „ — 11. A. ſeiſed in fee of a meſſuage and alſo of copyhold land- 
q Hora makes his will and in it are theſe words; all the reft of my eftate, 
; -C. ar- Whether freehald or copyhoid, I deviſe one third part to my wife, and 
* sued, fed the ref? 10 my- children, equally to be divid:d between them. Ser- 
b ban. jeant Trinder argued, that this carried a fee, the word eſtate, in 
j 196. S. C. legal ſignification, being the intereſt which he had igathe land; 


78. Paſch. 4 


cited by the fed altera parte minime parat' adjornatur, 
derer W. & M. Carter v. Homer. | 


and af- 
farmed to be adj wized that all paſſed tothe wife in fee, and that it 


Show. 
Pcs | 
v enjoyed accordingly 


* 


. : 5 : p . 
= e ſua cexta ICIentia. —>Swinh. 152. 153. cites S. C. and fays it was held that the word eſtate» 


muſt in a legal ſignification comprehend the untereR he had in thoſe lands and by conſequence 
pats an eſtate in fee. 


- | * 229] 12. One deviſed al his tenant-right in Dale; if he had no other 


Cites I 


freehold in Dale it ſhall paſs, ſecus not. 12 Mod. 594. Per 


ns 209. Powell J. Mich. 13 W. 3. Incaſe of Shaw v. Bull. 


$0, 145» 
The words 
(all my 
eſtate) ina 
will paſs 
both the 


13. Inheritance ſhall paſs without any other circumſtances to 
maniteſt his intent meerly by deviſe of his gate. © Mod. 109. 
Hill. 2 Ann. B. R. per Holt Ch J. in delivering the opinion of 

the the court in cafe of Bridgwater (Counteſs) v. Duke of Bolton. 
thing ant 


all the teſtator's intereſt therein. 1 Salk. 236. 8. C.m--—-G:b. 10. Arg. eltes S. C. reſolves, 
that all my <ftates and herediaments in a will give a ier. 


14. As touching the wyrdly eftare it hath pleaſed God to be- 
ſtow upon me, I give the ſame in manner follqwing, Item I give 
4% my coufin T. S. all that my parcel of land tying in I altham- 
Abby {being the lands in queſtion) Item, I give to my faid couſin 
T. S. my wearing-atfarel, liunen, books, with all other my eſtate 
whatſzever and wher cover not herein before given and bequeathed, 
and him the ſaid J. S. I make the ſole executiy of this my will for 
performing the ſame. It was urged, that here he gives only his 
apparel, linnen, books, with his other eſtate, which muſt be 
conſtrued with his r citate of the ſame nature, and not an 
eſtate of an higher nature. Then here the eſtate was copyhold, 
which paſlzs by the ſurrender, not by the will; and when he ſur- 
renders to fuch uſes as ſhould be declared and expreſſed by his 
will, and in the clauſe by which he deviſes the copyhold he gives it 
to I. S. only, without ſaying any thing of his heirs; it would be a 
forced conſtruction, that tre words (with my other eſtate not 
before bequeathed) ſhould enlarge the eftate before expreſsly li- 
mited to 1. 5. and after theſe words, he adds (him I make my ex- 

. ecutor for performing my will) which words import, that he in- 
tended nothing for him by this clauſe, except ſuch eſtate as be- 
longed to an executor. But the court held, that When he gary 
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all whatſoever, that comprehended all that he had real or perſonal 
eſtate; and when he had ſurrendered to the uſes declared by his 
will, the will ſhall have the ſame conſtruction as if it had paſted 
the land itſelf. Adjornatur. But afterwards the plaintiff” was ad- 
mitted to judgment. Comyns's Rep. 337. 340. pl. 171. Paſch. 
6 Geo. C. B. Scott v. Alberry. * n 5 

15. A. ſeiſed of land in fee and poſſeſſed of a perſonal eſtate, 
gave one third part of all his row whatſoever te his wife M. and 
deviſed to B. his ſon and his hetrs, two thirds of ail his real and 
perſonal eftate upon condition to pay his debts. It was held py Ray» 
mond and Eyre Ch. J. and Jekyl Maſter of the Rolls, without 
difficulty, that by thoſe words, a third part of the lands paſſęd, but 
they con d that the wife ſhould only have an eſtate for 
life therein, ord eſtate being rather a deſcription [A tbe thing 
itſelf than of reſt in it, and by the next clauſe It appeared, 
that where the teſtãtor intended to give a fee he took care to add 
the word (heirs) to the word (eſtate.) 2 Wms's Rep. 335. pl. 96. 
Hill. 1725. at the council. Cheſter v. Painter. 

16. A deviſe of all my worldly eftate, as well real as perſonal, 
compriſes all he had in the world and gives a fee. 2 Vern. 690. 
691. pl. 61 5. Trin. 1715. Beacheroft v. Beachcroſfſft. 

17. A deviſe was, viz. I give and bequeath all my lands and Pu if the 
eſtate in C. in NM. with the appurtenances to I. E. of St. M. E; * 


=P b been of 

this gives * fee. Abr. Equ. caſes 178. pl. 18. Paſch, 1729. all his land 

Barry v. Edgworth. | 11 {8.17} Felaaet 
| Ee. in N. the 


| y 
Maſter of the Rolls-thought it would not have paſſed the ſee, but would have been taken ac- 
cording to the common acceptation for his land at ſuch a place. Ibid. S. C. 

2 Wm-'s reports 524. S. C. decreed at the Rolls, and his hongur ſaid, that the law ſeemed - 
{cttled in this point by the caſe of Bridgwater (Counteſs) v. D. of Bolton. 2 A 0] 


18. A. made his will thus, viz. As touching ape Ne oft 

Ec. 1 4 0 Sc. thereof as follows, imprimis, I give my eſtate at, 

&c. to B. Item, I give my eſtate at, &c. to C. and then follow 

theſe words, Item, 7 give to M. all my eftate at N. Se, ith, all iny 

goods and chattles as they now ſtand for her natural 1555 and t « 
nephew, &c. * ber death, if he will but change his nams td A. 

If he does not T give him only 204, to be paid him for his 4 of 
c. which I give M. upon my nephews refiging tg c Log od 
name, to her and her heirs for ever. The queſtion was, whether 
T. D. was intended to have an eſtate for life only, or, in fee; 
Id. C. Talbot was of opinion, that thoſe introductory, words. prove 
the teſtator to have had his whole eſtate in view, an : big 
the words in the firſt ſenſe will make only a partial 0 Ac n Al 

leave a chaſm, whereas taking them in the laſt ſenſe will, make a 
compleat diſpoſition of the whole, and that this clauſe of the de- 
viſe to M. and T. D. depends upon conſtruction of the word 
eſtate, which will be clear from the ſenſe he hath taken it in 
through all the other parts of his will, where, whenſoever he has 
uſed it, he has meant thereby to paſs the inheritance, and though 
the word (eſtate) in common ſpeech may not mean an inheritance, 
yet it is clear he has meant it ſo here; and though the limitation 
to M. in the firſt inſtance was for life; yet the deviſe to T. D. was 


83 in 


Deoviſe. | 
in general words, he thought this could make no difference, and 
that no great ſtreſs could be laid upon the incorrect wording, and 
that the intent plainly appearing to paſs the inheritance, he de- 
creed an eſtate in fee to T. D. Caſes in equity in Lord Talbot's 
time. 157, Mich. 1735. Ibbetſon v. Beckwith. | 

19. The words (I deviſe all my temporal :/tate) are the ſame as 

(I deviſe all my worldly aſtate) and paſs a fee and this is the plain- 

| er, where it is afterwards ſaid, all the 77 of my real eſtate the 
word (reſt) being a term af relation. 3 Wms's Rep. 295. Trin. 
1734 Tanner v. Wiſe, + -- the 9 2 : 

20, Lord Chancellor ſaid, he did believe that there were caſes 

= where this word e/tate has been held to figniſy barely the land itſelf. 

But all theſe caſes depend upon their particular circufunces, and 

the evidence of the teſlator's intention griſing from circumſtan- 

ces, Where the words were, viz. bat I h intend to ſettle 
in this manner, This ſhews that he inten to diſpoſe of his 

whole intereſt in the premiſſes, and it is as ſtrong as if the teſtator 

had ſaid, all my eſtate I diſpoſe of in this manner; and the caſe is 

ſtronger becauſe of the word ſettle, by this expreſſion the teſtator 

ſhews his intent to make a ſettlement of his whole eſtate. Bar- 

nard, Chan. Rep, 14, 15. Paſch, 1740. Tuffnell v. Page. 


* 


Lzz1] (U. a) Eſtate for Life, in Tail, or Fee, by the 
Word Heir, or each other's Heir. 


1. DEVISE to A. and his wife et heredi de corpore & uni 
beredi tantum was adjudged an entail, per Hale Ch. J. 
Vent. 228, cites Aſſ. 20. | | RE 
2. Deviſe to A, for life remainder to B. and his heirs males is 
2 fee and no entail. Cro. E. 478. in caſe of Abraham v. Twigg 
 _ cites 9H. 6. 25. | 
mu —— + Note, if a man bas iffue three ſons and deviſes his land, and 
I — likewiſe one part to two of the ſons in tail, and other part to the 
| third fon in tail, and that none of them ſell any part, but that each 
ſhall be heir to the ther, and dies; in this caſe, if one dies without 
fac, his part ſhall not revert to the eldeſt fon, but ſhall remain to 
ather ſons; for theſe words (that each ſhall be heir to the other) 
implies a vemainder, becauſe it is one will, which ſhall be intended 
25 N _—_ to the intent of the deviſor. Br. Deviſe, pl. 
cites 7 E. 6. „„ 
4 Le. 37 4 Beit that the wife ſhall take the ofits of his land till A. 
eber bis dangbter and heir come to the age of ſixteen years, and if M. 
afes.c. died that J. S. ſhould be her heir. Manwood held that this is 
in totidem Eftate in tail to M. But Mounſon and r held, that it is but. 
— _ for life, 3 Le. 55. pl. 80. Mich, 15 Eliz. C. B. Coniers's 


71.345 — 5 
5. C. in totꝭlem verbis. 


5. If 


Deviſe. 


231 


5. If a deviſe be made to A. for liſe, and after to the heir Deviſe to 


A. for life and ſo from heir to heir for ever for life. 
eſtates for life and the other deviſees have fee; for eſtates for 


Here are two % Ve, 
and after ta 


hi ew 


life cannot be limited by general words from heir to heir, but (in the fin- 


by ſpecial words they may; per Wray Ch. J. Le. 258. pl. 345. 
18 Eliz. B. R. in caſe of Manning v. Andrews, 


zular num- 


ber) this is 
an eitate 


in fee, but if it be and to tb. heir of fach beir, (ſuch) there is a contingent remainder z per Holt Ch. 
J. Skin. 2 is nomen cull. (19/i.m and in a will contains heirs and heirs of the heir and gives 


a fee. Skin. 563, 564. In caſe of Beviſton v. Huſſey. 
6. Deviſe to A. for in, 


372. Arg. 28 or 18 Eliz. C. B. Haddon's caſe. 

7. A. ſcile t lands in queſtion, had iſſue B. C. and D. and 
had other twee ges of land in fee, and deviſed to C. ten acres 
of the twenty, D. the other ten acres. And then deviſed 


to B. his other lands, (the lands in queſtion) and ſaid, that when 
B. ſhould die without heirs of his body, that C. ould be his heir, 
and D. ſhould have his $0. if cither C. or D. ſhould die, that 
then one of them ud 

without iſſue. C. died leaving iſſue E. upon whom D. entered, 
but adjudged for E. If by my will I appoint, that J. S. al be 
heir of my land, he ſhall have it in fee; for ſuch eſtate as the an- 
ceſtor had, ſuch he is to inherit, and theretore the ſaid word (heir) 
1a the Jatter clauſe between C. and D. ſhall give an eſtate for 
life to the ſurvivor, becauſe the brother to whom he is made heir 
had but an * eſtate for life before. Hob. 75. pl. 93. Hill. 11 Jac. 
Spark v. Purnell. 


the other's heir, and died; B. died 


Mo. 864. 
pl. r1go. 
Spark v. 
Purnel. 

S. C. Mich. 
I: Jace 

C. B. the 
tetwrorwas 
ſeiſed of 
gavelkind 
and had 
iſtue thres 
ſons and 
deviſed 
part to 
one, part 
to another, 
and another 
part to the 


1 1 1 
th rd, and 


deviſed, that if any die without iſſue that the other ſhonld be his har. This was ad; ::dged an 
eſtate tail in each, and a fee {imple by the word (heir) to the other. And fays it was fo ad- 


judged, Hull. 32 Eliz. C. B. in Carter's caſe, 


8. A deviſes that B. ſhall be his heir; C. deviſes lands to A- 
and his heirs. B. ſhall have theſe lands as heir to A. Arguendo. 
2 Sid. 27. Cites 1 Car. Rot. 189. alias 149. Sander's caſe, 


227 
1232 
Theie 
words give 
a fee. 
Agreed 


Arg. and ſaid it had been ſo adjudged Lat. 9. 


9. The father having three daughters A. B. and C. deviſed bis 
lands to his wife till his heir came of age, paying to his heir 10 . per 


3 Keb. 58g. 
pl. 25. S. C. 


adjudged.— 


ann, and to his other children 20s. a- piece to the ſame time. S. C. cited 


Item, he deviſed to his two geſt daughters B. and C. 1401 a- 
piece; and that if A. his heir dies without heirs before 21, ſo that 
the lands ſhall come to B. then ſhe to pay the 140 l. which was de- 
viſed to her. The court held, that A. ſhould nave all the lands, 
excluſive of her ſiſters, by the words in the will calling ner his 
heir, and frequently in the will mentioning his heir in the ſingular 
nu ; but by the laſt words, “ If A. his heir dies without heir, 
« ſo that the ſhall come to B. then B. to pay the portion 
«& which ſhe herſelf ought to have had, is only eſtate tail, and not 
a fee ſimple. 2 Lev. 162, Hill. 27 & 28 Car, 2. B. R. Tilly v. 
Collier. | 5 . ; | ; 

8 4 19. A. 


Arg. Ld. 
Raym. 
Rep. 509. : 


92 
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2 3 2 Deviſe. 


10. A. deviſeth 1 B. and C. brothers, ſeveral parcels, and ir 
either die, that the other ſhould be his heir; B. dies. The queſtiog 
was, whether C. ſhould have the fee, or only an eſtate for life? 
And to that this diverſity was taken, that when a fee was deviſed 
to A. and that if A. died B. ſhould be his heir, there B. ſhould 
have a fee; but when A. had but an eſtate for life by the deviſe, 
there B. ſhould have but for life by way of executory deviſe, cites 
Hob. 75. 1 Roll 836. But Serjeant Maynard faid, that when 
the caſe is lettoixt brethers, there theſe words may paſs an inhe- 
ritance, becauſe they, byintendment, may be heirs to one another; 
bu* if the caſe were betioext /irangers, there, to ſay that the other 
ſhal! be his heir, is no more than to ſay, that he ſhall have the 
eitate which the other had; but the court inclined M C. ſhould 
take but an eftate for life. Sed adjornatur. 293. 
pl. 344. Trin. 1677. Gynes v. Kemſley. N 

10 f. Cavs, 11. Land was deviſed to J. S. and his he during the life of 
n . 5 . . , 
— „ A. in truſt for A. for life, and after the deceaſe of the ſaid A. I give 
was ters ff. it te the beirs males of the body of A. nv living, who has a fon 
cu Cam. named B. A. takes only an eſtate for life, and the remainder 
ne executes in B. 2 Lev. 232. Mich. 30 Car. 2 B. R. James v. 

eee Richardſon. 

was reverſed in Domo Procerum. Vent. 334. S. C. accordingly... ſo. 99. S. C. ac- 
corduigle. Vent. 330. S. C. accordingly, as adjudged in B. R. and reverſed in Cam. Scacce 
bir does not mention the revertal of the reverſal in paritement. —-2 Vent. 311. Burchett v. 
Durdant, a new ezecment was brought on the ſame title, and judgment was given accordingly in 
B. R. ani aſfirmed in Cam. Scacc. and afterwards in the Houſe of Lords. -——Carth, 154. 
Burchet v. Durvant, S. C. ant med iu exchequer chamber, and in par liament.— - Cath. 155. 
and held clearly, that the words zow u, were ſufficient deſcription of the pes ſen of B. 2 Lev. 
2:22. in an te attlic end of the caſe accordingly. Comb. 153. S. C. but no judgment, 
Folicxf, 467 to 469. S. C. alindyed in B. R. reverſed in Cam. Scacc. and that reverſal reverſed ii 
Dam. Proc —5, C. cited by Ld, Chancellor. 2 Vein. 734. Hil. 1716——-S.C. cited 2 Ld, 
Raym. Reps 874. P. ſch. 2 Ann. 


[ 2291 12. Deviſe to A. and ſuch heir of ker bidy as ſhall be living at her 
1 72 death, and for default of ſuch, remainder to B. is eſtate tail, 2 
. for ifs, Vern, 324. pl. 314. Mich. 1695. Richards v. Bergavenny. 


- » uy 
** vor 25 , 


remainder 2 the ir of 1:5 body, (though in the ſingular number) is eſtate tail, hut if he goes on aud 
18, andes the brirs of the body of ſuch heir, there A. is but tenant for life, Ibid. 325. cites Al- 
cer cafe, 1 Rep. 66,o—Le. 257, per Geofry J. in caſe of Maumngs ve Andrews. 


#obinfonof 13. Sir Thomas Trollop deviſed the manor of A, to his firſt 


— "Ig fon William for life, remainder to the beirs males of bis body, re- 
p Vs * 


mainder to his ſecond an Thomas for life, and after his death to the 
firſt heir male of his body, remainder to Vis third fon Chriſtopher, and 
tle heirs males of his bady, remainder in like manner in tail to the 
fourth, fifth, &c. ſons, - 

In an ejectment brought on the ſaid caſe, Eyre Ch. J. pro- 
nounced the reſolution of the court, Ihe cafe entirely depends 
on the will of Thomas Trollop, grand-ſather to the defendant, and 
the queſtion ariſes upon the words following, He deviſes the 
manor of, &c. te his fan Thomas Trolle, for life and after to his firft 
heir male of his bady lawfully begotten, and for want of ſuch heir 
male, remainder uer. We are of opinion that Thomas T rollop 
had by this deviſe an eſtate tai}, conſequently the defendant is en- 
titled as heir male of Thomas ] rollop. Jit, We will * if 

0 


Deviſe,” 


the deviſe had been to A. and the heir male in the ſingular number. 


2dly, Whether, as an expreſs eſtate for life is deviſed before the 


words heir male, it varies the cafe. 3dly, Whether the word 
( firſt) makes any alteration. Athly, The Jeg operation of tne 
words (for want of ſuch heir male.) He conſidered the two firſt 
points together, to A. for life, and after to the heirs male of his 
body, remainder over; the fir/t deviſee takes an eſtate tail, notwith= 
Randing the expreſs eftate for - This has been often adjudged 
in a will, and it is not nece ry now to conſider how it would 
operate in a deed; the words heirs are neceſſary to make an inhe- 
ritance in grants. Littleton, Sect. 1. It is not to be inferred from 
thence thay, Littleton intended, that if the word heir in the ſingu- 
lar number, As made uſe of, that it would not be an eſtate of in- 
heritance; th. Coke, 1ſt. Inſt. 8. b. is of opinion, that if land 

his heir in the ſingular number, he hath but 


is given to a mari 
an eſtate for life, yet that opinion of Coke is not warranted by 
any thing in Littleton, and directly contrary to 39 Afl. S. 20. 
where lands were given to a man and his wife, and one heir of 
their bodies. This was held an eſtate tail, which could not be un- 
leſs the word heir in the fingular number gives it a deſcendible 
quality; the ſame regiſtrum judicial' gift made to a man, and 
hæredi maſculo held an eſtate tail, and Co. in fo. 22. a. ſeems to 
be of the ſame opinion, and the reaſons 1 Init. 8. are of no great 
weight to me. If a teſtator gives to A. for life, and after to heir 
male, he intends an eſtate tail, viz. a deſcendable eſtate, and ten 
ſo adjudged. Cro. Eliz. 313. CLERK v. Day. 1 Rolls Abr. 
832. 839. 2 Rolls Abr. 417. Moor. 503. Ow. 198. (there is no 
relolution in that caſe, prout record 39 Eliz. Rot. 467 ) Sir T. 
Jones 111. 113 GOULD v. GoppRp, That heir male is of the 
lame ſenſe with heirs male. 1 Bulſt. 219. 1 Roll. Abr. 836. Stiles 
249. 273. 1 Rolls Abr. 627. PAwWSsEY v. LowDALE, a very 
ſtrong caſe; where heir in the ſingular number is nomen collec- 
tivum, and all one with the word heirs, the caie did not turn upon 
the words for ever. 

Indeed deviſe to father for life, and after to next heir male, and 
the heirs male of ſuch heir male, this has been held to be only an 
eſtate for life in firſt deviſee, this is ARCHER's caſe, 1 Rep. [66.] 
2 Anderſon [37.] But the reaſon of that reſolution is, becauſe 
words of limitation are grafted, and annexed to the heir male, 
though in the report book the reaſon of tae reſolution of that cafe 
is faid to turn on the word (next) as deſcriptio perſonæ; but this 
is not the true rcaſon, but the foundation of ſuch 7efolution vas as 
aforeſaid ; Hale Ch. J. has taken notice of the true reaſon 1 Vent. 
215. becauſe the words of limitation were annexet to the word 
heir, therefore (heir) was taken to be but de/ignatio perſon; from 
hence it appears that deviſe to A. for life, and hi; heir male in the 
ſingular number, and to A, for life, and his herrs male in the 
plural number, 7s the ſame; and although an expreſs eſtate for lite is 
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deviſed, yet it ſhall be an eſtate tail. 1 Vent. 214. KING v. 
MELLiNG, Then let us conſider the third point, whether the 


word firſt varies the caſe, we are of opinion that a devile to 4. _ 
is 
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A writ of 
error Was 
afterwards 
brought in 
B. R. but 
upon the 
firſt argu- 
ment, the 
court 
ſeemed 
clear af- 
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his firſt heir male, and to f. and his heir male is the ſame, to the 


firſt ſan is different, for he is well deſcribed and will take by re- 
mainder in his father's life; but heir male cannot take effect till 


after the death of the father. 


eldeſt iſſue male, the word eldeſt is a particular unvariable deſcrip- 
tion, but the word firſt is not ſo. | 

As to the 4th point, if the preceding wards were not ſtrong 
enough to create an eſtate tail, theſe would be effeQual to carry 
ſuch an eſtate, the words for want of ſuch iſſue, or if he die without 
i Dae or for default of ſuch heir male, have raiſed by implication an 
eſtate tail. 1 Vent. 230. BARLEY's caſe, and RoBinsoN's calc, 
231. BIFIELD's caſe, fo judgment for the defſendag , who claims 
as heir male of the body of Thomas the ſon, . Rep. Tin, 
1734. C. B. Dubber v. Trollop. 


terwards the judgment was affirmed, 


Cart. 232. 
S. C. 


S. C. cited 


Mod. 190. 
— Le. 1 86. 
Whifton v. Cleyton Le. 283. Jennor v. Hardy. 


3. A. deviſed lands 1 his wife [ea intentione] to diſpse and em- 


Dal. 58. pl. 
( lay them on her and his ſon at her will and plraſure; per Dyer, 


6. S. Co 
held ac- 
cordingly. 
Ow. 32. 
Faſch, 6 


EI z. Anon. 


S. T. by 
thice juſ- 
tices, and 


ſeems to be 


8. C0.—— 


(W. a) Eſtate for Life in Tail or Fee. By the 
Words to Give, Sell, Diſpoſe, &c. 


1. x: HAT J. S. ſhall / my land. He ſhall fell the inherit- 
ance. 1 Mod. 190. in pl. 21. cites Kelw. 43, 44. 19 it. 


8. fol. g. | 
2. Deviſe to A. to give, ſell, and a; therewith at his will aud 


pleaſure, is fee ſimple. Br. Deviſe, pl. 39. cites 7 E. 6. 
Bendl. 11. pl. 9. 24 H. 8 Anon. 


Weſton and Welſh, this gives a fee; and Dyer and Welth held, 
that the eſtate in her is conditional becauſe of the words ca inten- 
tione, which make a condition in every deviſe, though not in 
feoffment, gift or grant, unleſs in the king's cafe, and the words 
amount to as much as if he had ſaid, fo that ſhe ihall not give it 
over to a ſtranger, but to hold this or give it over to his ſon, 
Mo. 57. pl. 162. Paſch. 6 Eliz. Anon. 


6 Mod. 117. Hill 2 Ann, B. R. Holt Ch. J. cites S. C. [but it is miſprinted there as pl. 155 
inſtead of pl. 162. 


4 Le. 41. 


verbis. preſs eſtate had not been deviſed to the wife, by the other words 
S. C. cited an eſtate in fee ſhould have paſſed. 3 Le. 17. pl. 108. Hill. 20 


4. Deviſe to his wife for life, and after ber deceaſe to give the 
ſame ts whom ſbe will ; the wife has but eſtate for lite, but has au- 
thority * to give the reverſion to whom ſhe pleaſe. But if an ex- 


1 Mod. 199. Eliz. C. B. Anon. 


in caſe of 


Lieſe v. Saltingſtone,——Freem. Rep. 177. S. C. cited. 
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S. C. cited 


PET Clo 


5, Deviſe of 1 lands thus, I deviſe to A. my houſe in M. 


to B. my hoe in M to C. my houſe in O. Moreover, if the ** 4 
: „ aN 


The caſe of LoveLace v. Love- 
LACE Cro. Eliz. 40. cited contra is quite different, for there it is 


B. and Clive till they are 21, and have iſſue of their bodies law- Freem. 
fully begotten, then I give the ſaid houſes fe them and their heirs in Rep. 177. 
manner aforeſaid, to give and ſell at their pleaſure, but if one die 
without iſſue of his body, &c. then the other brothers or brother ſhall 
have all the ſaid houſes in manner as eforeſaid, and if the three die 
without iſſue in like manner, then to be ſold by his executars, &c. no 
eſtate tail is created by the will, but when they come to their 
lawful age and have iſſue, the fee ſimiple is ſettled in them, ſo as 
the reſidue of the deviſe is void, by the firſt words of the will, it 
was agreed, that the three deviſees had but for their lives, 2 Le, 
68. pl. 22. Trin. 27 Eliz. C. B. Brian v. Cawſen. | 
6. Dev to A his wife on condition ſhe ſhould not merry, and*s, C. cited 
F ſhe died oNggarried, then the land ſhould remain to A. in vail, Freem. 


and if 4. died Mbit iſſue of his body in the life of the wiſe, that 9 
then the land ſhC'* main fo the ſaid wife to diſpoſe thereof at her Leefe * 


pleaſure, and if the A. ſurvived the ſaid wife, then the land Salting- 
ſhould be divided between the ſi/ters of deviſer ; A. died without Ro * 
iſſue, living the wife, the wife has a fee ſimple. Le. 283. pl. 383. 


Hill. 29 Eliz. C. B. Jennor v. Hardies. 
7. A. ſeiſed in fee deviſes all his lands to A. his godſon, after the 
death of his wife, and if he failed, then he willed all his part to the 


diſcretion of W us This is a fee-fimple to the father. Le. 
156. pl. 219. Mich. 30 & 31 Eliz. C. B. Whiſkon v. Cleyton. 

8. Deviſe to n. to diſpeſe at her pleaſure, and to give it to one of Jo. 137. 
my ſons, to which he pleaſes ; per two Juſtices it gives eſtate for life, Tir 
with power to diſpoſe of the fee to one of the tons; by two other CC 
Juſtices it gives fee, but only ties her, that if ſhe aliens it muſt be cited $ty, 
to one of the ſons, Lat, 9. 39. 134. Hill. 1 Car. and Irin. 2 Car. Arg 53: 


"7 : Jac 
Daniel v. Upley. r th 
wife had not but a power. Noy. So. S. C. 

A man deviſed his land to another to give, ſell, or do th cr, at bi; all and pleaſure; this is a 
fee ſimple; for his intent thall be taken to give a fee fimple. Br. Devi ſe pl. 29. cites 7 E. 6. 

Br. N. C. pl. 432. cites Br. Devite, 38. {but all the editions of Br. are pl. 39.] and cites 
19 H. 8.9 [b) by Norwich, Firzherbert and more. 

If a man devifes land by fuch words, viz. % bir, and to bis, ar to him 25 do his pleaſure theres 
with, it was the opinion of Fitzherbert and others of C. B. that the deviſce in ſuch cate had a 
fee imple in the id land. Bendl. 11. Pl. . 24 H. 8. 

8. C. cited by ſones J Lat. go. in cafe of Daniel v. Upley, and ſaid he had ſeen the ſame wrote 
by the hand of Warburton J. but he ſaid if it was barely thus, viz. I deviſe lands to difpoſe at 
will and pleaſure, it ſhall be intended of the profits only. And fays, that this caſe differs from 
the caſe in Br. N. C. 432. and Br. Deviſe, 48. | 29. | becauſe there it is to diſpoſe at will and 
pleaſure, as in this caſe of Daniel v. Upley, but there it is added (and to fell, &c.) which is not 


in this caſe, and that clauſe made the caſe there to be a fee fimple. 


7 A. deviſed to M. his wife for life, and by her to be diſpoſed of to 2 Lev. ros. 
ſuch of my children as jhe ſhall think fit; M. diſpoſed of the lands to the —— a 
— fon and his heirs. By the opinion of three judges the diſ- ſays, chat 


was adjudged good; but Vaughan Ch. J. held that M. having 1 
n ins 


only an eſtate for life given to her, ſhe could not diſpoſe of a Dodd ah 
Home Mod. 189. pl. 21. Mich. 26 Car. 2. C. B. Liefe v. he might 


one, diſpoſe of 
the fee, 


dut that Windham and Ellis held, (as ſerjeant Wilmot reported to him) that ſhe could diſpoſe 
no more than for her own life; et adjornatur, Cart. 232. Anon. S. C. Vaughan Ch. J. 
inſiſted that the word (diſpoſe) cannot ſignify gives for none can diſpoſe of more than he ha, 


and here the wife has only an eſtate fer life. And if the words were to be tranſpoſed 2 
5 f ently, 
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lently, viz. © T will and bequeath the lands in queſtion at my wife's difpoſe, to ſuchi of my 
« children as the ſhall think nt,” the children do not take it expreſsly by the gift of the teſtator; 
and the words {at her diſpoſe) are with rclation to the children, and not to the eſtate ; and when 
ſhe '1ath Viſpoſed of it to any child, that child ſhall have but an eſtate for life; and ſhe has the 
nomination and ſpecification of the perſon. And he ſaid ſub- iraſcens, ſententiæ numerantur, 
non pondęrantur. — Freem. Rep. 149. pl. 170. S. C. argued, ſed adjornatur.— 
pl. 150. S. C. argued ; and V -vghan and Atkins ſeemed to incline that ſhe had power to diſpoſe 
of an eftare for life only: hut Windham and Ellis e contra; fed adjornatur.— I bid. 176. pl. 
1589.5. C. adfudged dy th ee juſtices, contrary to the opinion of Vaughan, that ſhe might diſpote 
1 Sah. 239, 240. Paſch. 10 Ann. B. R. Thomlinſon v. Dighton. S. P. and Parker 
Ch. J in deln g the opinion of the court fail, that this was only an eſtate for life to the 
wite, hut thor the diſpoſing power was 2 diſtinct gift; becauſe the eſtate given is expreſs and 
ce: _ anc the power comes in by way of addition, and is a ſeperate gitt diſtinguiſhed from 
the eſtate. 


of the fee 


10. Deviſe to A. to fel and diſpeſe for payment debts paſles 
a fee; per Lord Hutchins, cites Crompton Forth. 2 Vern, 
153. Trin. 1690. Claxton v. Claxton, 


Tot. 125. 11. Devile to 4ijpeſe at will and pleaſurè s tee, 6. Mod. 111, 
5 3 Hill. 2 Ann. B. R. 


J. but contraper Jones J. — Lat. 40. cites that Whitlock J. held it to be a fee. 


12. Where lands are deviſed to a particular purpoſe, and that the 

death of the deviſce may prevent that purpoſe, there the deviſee l 

have je: ; per Holt Ch. J. 6 Mod 111. Hill. 2 Ann. B. R. cites & 

Rep. Collier's caſe, - | | 

The difpc= 13. Devite to A. for life, and then to be at her diſpoſal ta any of her 
1 chilaren, wha ſhall be then living, gives eſtate for life, with power 


if, vecaute to diſpoſe of the fee, 1 Salk. 239, 246. pl. 19. Paſch. 10 Ann. 


the eſtate B. R. on a writ of error on a judgment in C. B. Tomlinſon v. 


g ven sex Dighton. 

preis and 

certain, and the power comes in by way of Adio Ibid. Wrrs's Rep. 149. pl. 41. S. C. in 
B. R. adjulged a cordingly that the wife has only an cate for life, with power to diſpoſe of 
the fee, and the judgment in C. B. was affirmed——10 Mod. 77. L. C. Leld accordingly per tot. 
Cur. in B. R. 


Sel. caſesin 14. A. among other legacies gives a legacy of 5 l. to B. hi; 
Chan. mn brother and heir, and then mates his beloved wife C. bis ſole heire;: 


Lov. King's 4 b er, 
time. 1. and executrix of all his lands, tenements, goods and chattels, the fame 


Trin. 1733- t6 ſell and diſpoſe of as ſhe ſhould think at to pay his debts and 
ee legacies, This is a gift to her of the ſurplus in fee, and there is no 
Ced . 5 . A . , be 
refultiaz Teſulting truſt for the heir. Caſes in Chan. in Ld, Talbot's time 
tuft. — 268. Mich. 4 Geo. 2 Rogers v. Rogers, 

? Wms's 
Re p. 193. S. C. decrecd accordingly. 


(X. a) Eſtate for Life, in Tail, or Fee, by the 


Words, equally to be divided, &c. | 


I. NEVIS E of a houſe ts three brothers among them, provided 
always that the houſe be ust fold, but go to the next of th! 
name and blood that are males; this is eſtate tail in every of their 
parts. D. 323. b. pl. 29. Paſch. 16 Eliz. Chapman's calc. 
"fs 


Ibid 163. 4 
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2. A. ſeiſed of three houſes, deviſed them to his wife for life, 
remainder of one to B. his fon and his heirs, cπainder of @ 24 to 
C. his daughter and her heirs, remainder of the 3d to D. his 
daughter and her heirs, and if any of his faid iſſue died without 
iſſue of his or * her body, then the other ſuruiving ſpould have totam 
llam partem, &c. betrueen them equally to be divided; C. dies leaving 
Mue (huſband and wife being dead before) then B. the {un dies 
without iſſue; C. has a moiety of her brother's houſe in fee (not by 
the vill but by the common Jaw.) If the firſt ſiſter had died with- 
out ihe the brother had had a fee executed of one moiety, and a fee 
expectant of the other, and the ſurviving ſiſter only eftate tor life. 
If the ſonyþad died, living the two filters, they would have had fec 
in their brotgr's houſe, not by the will, but by deſcent as coparce- 
ners. 2 Le. Ml. 171. Mich. 29 Eliz. B. R. Hawkins's caſe. 


Cook. S. C. all the js eld, that by a deviſe an eſtate for life only is limited tn 
and the fee deſcends by c 


of law as well to the iſſue of C. who firſt died. as to: 


3: 22 
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2 Le. 19s 
Pl. 243» 
Pretiman 
v. Cook 
C. accor- 
cingly. 


—2 


8. 


Putnam v. 
COOK. S. C. 
cco- 
Ginghyy 

and ail in 
almoſt all 
the ſame 
words 
Cro. E. 82. 
pl. 2. Peaye 
wool y. 
the ſurvivor 
he ſurvivors 


zac that the words tran illi pritom refers only tothe houſe and not to the eftate in it, and ſo 
the eſtate limited over by the will is no more than an eſtate for lite. —S. C. cited Arg, Exo. 


E. 09 5. 


3. A ſeiſed in fee of an houſe and poſſeſſed of goods, deviſed in 
theſe words; the reft of my goods and lands and movucables whatſoever, 
after my debts, legacies, and funerals paid, to my 3 children B. C. and 
D. equally to be divided among them; adjudged they have eſtates but 
for life in the houſe, and are tenants in common. Mo. 594. pl. 


804. Trin. 35 Eliz. Deacon v. Marſh. 


The deviſe 
as reported 
by Cro. was 
thus, viz. 
A. deviſed 
all hrs langs 
and goods 


« ＋ Yr his 


dbt; and legacies paid to R. B. and M. bis children, equally 20 be d:vided amang them. Adj udged that 
only an eſtate for life piſſed, though R. B. was heir at law. Cro. E. 330. pl. 5. Trin. 26 Eliz. 


B. R. D:i:kins v. Marſhal! 


4. Deviſe to tua 
eldeſt has fee, and the youngeſt only an eſtate for life. 
Cites it as ruled in the caſe of Dixon v. Marſh. 

5. Deviſe to four ſens; adjudged that the three younger had but 
an eſtate for life, and the elder being heir, the inheritance belong 
to him. 3 Ch. R. 87. cites 4 Car. 1. as the caſe of Taylor v. 
Hodges. 


be equally and indifferently divid-d betrvern them at their own proper coſts and charges; 


yu to be equally divided amongſt them; the 
Lat. 136. 


S. C. cited by Popham. Cro. E. 696. Mich. 41 Eliz. B. R. 


Nel. Ch. R. 
73. Taylor 
v. Hodges. 
8.9 

N. EM 
73. cites 

S. C..-hat 
where it 
has theſe 
words, 20 

it was heid 


they were tenants in common for life, and have the fee ſimple of one moiety in poſſeſñion aud 


the reverſion of the other moiety. Bulſt. 113. Paſch. g Jac. Newman v. Edmunds. 


6. Deviſe to A. (his eldeſt fon) in tail, on a limitation to ceaſe 
for non-payment, remainder to B. in tail male, and fo to C. and D. 
and upon ceſſer of A's eſtate by failure, then to B. C. and D. and to 
their ſeveral heirs for ever, as before is limited, equally to be divided 
amongſt them. On A's failure this deviſe wholly revokes and con- 
trouls the other remainders for the former part, and leaves the fe 
{imple expectant in the heir of the deviſor; per Bridgman Ch. J. in 
delivering the opinion of the court, and judgment accordingly. 
Cart. 175. Hill. 18 & 19 Car. 2. C. B. Rundale v. Ely. 

7. B. deviſes to C. and D. and if either died, the other hau be 
his heir. 
life or in fee? And it having been argucd by terjcant Bortil 
that they had but an eſtate for hie ſerleant Mlay nard was to main- 

tan 


The queſtion was, whether C. or 1), had an «ttate for 
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Skinn, 239. 
pl. 5. Mid- 
dieton v. 

Swain. S. C. 


ad udged 


accordingly. 


—5. C. 
cited Arg. 
Skinn. 553, 
Mich. 6 W. 
& M. in 


B. R. as ruled, that the words (totam illam 
oily an eſt ge for life. Affirmed in Domo 


238] 
I. S. Rep. 
Mich. 12 


Devite. 


tain that he had a fee, but he threw it off upon another point. 
Freem. Rep. 235. pl. 244. Mich. 1657. C. B. Gyles v. Kempe. 

8. Deviſe to . for life, the revetſion to B. and C. to be equally / \ 

f | 


divided between them; decreed a tenancy in common for life? 
only; ſo if B. had been heir at law, C. would take eſtate for life 
only. Vern. 65. pl. 61. Mich. 1682. Peiton v. Banks. / 
9. A. deviſes ſeven ſeveral ſhares in the New-rwver water to his 
ſeveral children (by two venters) in fee, provided that if any of 
them die under age or unmarried, then the part or ſhare of bim or 
her ſo* dying, to be divided among the ſurvivors, Mare ard ſhare 
alike. One of the deviſees dies; the ſurvivors are tenants in common 
of that part for life only, for the word Hare doth nowdenote the 
intereſt but the quantity. Comb, 201, Paſch. 5 M M. in B. R. 
Middleton v. Swail. 


vithout the li of any eſtate, carried 
Parl. caſes 311. 8 v. Lane and Faulkuer. 


10. Bill to have an account of the real and perſonal eſtate of 
their father, and a partition of his real eſtate. 


Aan. Canc. Bullock v. Bullock. 


Ms Rep. 
3 Geo. in 
Canc. 
Tt.urftout 
v. Peak 
& 41. 


Caſe; B. having ſeveral freehold and copyhold lands, deviſes all 
his lands, goodi and chattels to his three ſons, equally to be divided be- 
tween them, and deviſes auer and above this 100 J. to bis eldeſt, 
provided he gives a lawful good, and general releaſe to his two younger 
brothers, by his codicil appoints, that if one of his younger ſons ſhould 
die, or marry in his minority without conſent of his executors, then 
his portion to ge ts the other younger ſon. 

iſt Point. If the younger ſons have an eſtate for life only, or an 
eſtate of inheritance by this deviſe ? 

Harcourt C. there being no words of limitation of eſtate in 
the deviſe to the two younger fons, — can take only an eſtato for 
life in the lands, and as to the general releaſe directed by the will 
to be given to the two younger ſons, that is ſatisfied by releaſing his 
right to the perſonal eſtate without affecting the real eſtate, fo the 
deviſe over to the younger ſon in caſe of death of one under age, 
&c. may be haired, by the perfonal and the word (portion) proper- 
Iy ſignifies nothing. 

11. In ejectment upon the demiſe of Edmund Miller againſt 
the defendants for lands in Norfolk, a fpecial verdict was found to 
this effect, viz. that Roger Weſt was ſciſed in fee of the land3 
in queſtion, and by his laſt will in 1697, deviſed the ſame to his 
wife during her widewh:d, and then in thefe words, viz. I deviſe 
the ſame after the deceaſe or marriage of my ſaid wife as aforeſaid, 
unte Edmund Miller and Robert Sharrock during their natural lives, 
equally to be divided between them, and after their deceaſes, then to the 
next heirs male of their bodies lavefully to be begotten, equally to be 
divided betwen them but in caſe either rf them the ſaid Edmund Miller 
and Robert Sharrock departed this life without ſuch iſſue, then I deviſe 
the ſame eſtate with the appurtenances te the other 4 them for life, and 
after his deceaſe to the heirs males of his U dy lawtully to be begotten, 
with divers remainder- over, with a provito, that it his faid wife, or 

I any 
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any of his deviſees ſhould cut down or ſell any timber growing 
upon the lands deviſed, other than for repairs and fire-wood for 
themſelves and family and their reſpective tenant's uſe to be ſpent 
on the premiſſes, that then they ſhould forfeit their ſeveral and 
reſpecti ce eſtates, and that the ſaid Edmund Miller and Robert 
Sharrock did by their deed for thenſelves and the heirs male of thetr 
bodies, make partition 6f the faid lands, that they and the heirs male 


oF their bedies ſhould have and hold the jaid lands in ſeveralty, but 


55, NVi greater or ather eftate than they might take by the ſaid will, 


and Wat Sharrock levied a fine and ſuffered a comman recovery of 
the la Ns allotted to him and died without iſſue, and that the dee 
fendants wntered as heir to the ſaid Sharrock. 

Reeves M the plaintiff argucd, that Miller and Sharrock had by 
the will eſtate Mr life only, the deviſe being in expreſs words to 
them, duting UlegMgtural lives, and that the following words, viz. 
after their deccaſes,» in the plural number, ſhewed the teſtator's 
intent to be, that the heirs male of their bodies ſhould not take till 
both Miller and Sharrock were dead, and that the words equally to 
be divided between them made them tenants in common, and that 
each of them had by implication of law a remainder for life of the 
other's moiety, otherwiſe the ſurvivor of them could not take the 
other's moiety, which appeared to be the intent of the teſtator from 
the ſaid words, after their deceates. 2dly, That the proviſo in the 
will ſhewed that the teſtator intended them eſtates for life only, for 
it he had intended them eſtates in tail, he could not have reſtrained 


them from cutting down or ſelling the timber, and that the partition 


made no alteration in their eſtates, becauſe by it they were to have 
no greater or other eſtate than they took by the will, and that there- 
tore Sharrock by levying the fine, and ſuffering the recovery for- 
feited his eſtate. 

Braithwaite ſerjeant argued for the defendants, and upon the 
firſt argument, Parker Ch. J. Eyre and Pratt (Powis abſent) were 
clear and reſolved, that Miller and Sharrack had by the will 
eflates tail in common executed in them, and held that their eſtates 
were in common, becauſe the words equally to be divided between 
them, are ſufficient in a will to make a tenancy in common, though 
they are not ſo in a deed, and that thoſe words being applied as 
well to the eſtates given to their heirs male as to the eſtates given 
to them, made the eſtates tail eſtates in common, and that the tails 
were executed in them, becauſe eſtates for life being limited to 
them, heir in this caſe is a word of limitation, and that the words 
(after their deceaſes) were ts be taken reſpectively (i. e.) that after 
the deceaſe of Miller, his moiety ſhould go to the heirs male of 
his body, and after the deceaſe of Sharrock, his moiety ſhould go 
to the heirs male of his body, and that the proviſo was no proof 
that teſtator intended Miller and Sharrock eſtates for their lives 
only, becauſe the teſtator intended that proviſo to be extended to all 


his deviſees, and if Miller and Sharrock took only eſtates for life, 


yet their heir males would be deviſees in tail, and his own right 
heirs to whom he gave the fee were deviſces, Judgment per 


Quer, 
| (Y. a) 
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e I ne 


Tens 


* 4 


Deviſe. 


(V. a) Eſtate for Life, in Tail, or Fee, by tlie 
Words Sons, Children, Iſſue. 


* W HERE a man deviſed lands ts his trvs ſons equally, it i 
left a quære, whether they are jointenants, or tenants,:n 
common. Bulſt. 113. per cur. cites 34 H. 6. 2. and 28 He 8. 
* | 
© ©. cireg 2. A. deviſed land to B. for term of his life, and after his deceaſe 
Veit. 231. to the men-children of his body, and if B. dies without anyman-chill 
cf his b:dy, then to remain to C. A. dies; B. diegF1thout iſſue 
male of his body. Held that B. had eſtate to and the heirs 


male of his body. And. 43. pl. 110. Hill. Anon. 
Cro. E. 45. 3. Deviſe to his youngeſt fon A. habet eidem A. & ſeniori 
P'. I» Loser exitai naſculs Anglice the eldeſt ie, male de corpore ſus excunti, 


lace v. - a . 
Lovelace. and for default of ſuch iſſue, remainder over; per Cur. *tis only 


S. C. ſtates eſtate for life of A. for neither the words or intent of them can 
roach make eſtate tail, and the will, as this caſe is, makes no matter in 
: the time ; this caſe, for it is all one by the will and by deed. And. 132. pl. 


at the time; 1 TY : 
and adjndg- 180, Trin. 27 Eliz. Lovelace's caſe, 


- +, 


ed an eſtate 
for life only, and if he then had a ſon, twas all one; but a deviſe to B. ard his iſſue male, is 2) 


eſtate tail; hut here the word eid-ſt will not permit the conttructun. 2 Le. 35. pl. 45. S. C. 
adjudged that no eſtate paſſe? but an eſtate for life to A. the reminder to his eldeſt ſon for 
life. av. 75. pl. 154. 5- C. agreed by all the ullices, S. C. cited as adjudged 


accor dingly. 


[ 24.0 ] 4. Deviſe to A. and if he dis without iſſue, that this ſhall remain 
A re to B. is tail; but tis not fo if his death tithout iſſue be lunited 
ſtate tail by Within à certain tine, as before 24 years of age, or in life of 


necelf.ry another. Per omnes J. Mo. 464. pl. 650. Paſch. 39 Eliz. B. R. 
e 


tion, though 


„e has expres eſtute for life, yet it 15 25 fully expreſſed in the will, that until A. dies without 
Ane, B. thall take nothing; and therefore for mere neceſſity the iſſue of A. after the death of 
A. mu take the land, and conſequently it is the ſame as if the deviſe was to A. for life, re- 
mainder to die iſſe of A. which makes eſtate tail n a will to A. if A. had no iſſue at the time. 
Wai's Rep. 7:8. Arg. in caſe of Attorney General, &c. ve Sutton and Paman. 


Mo. z97. 5. Deviſe to A. and B. his wife, and after their deceaſe 10 
pie 51+. their children (they then having children) this gives eſtate for 
Richardſon ,_ 1 . 1 
b. Yardley. life to A. and B. and eſtate to the children for life only; but deviſe 
5. C. per to A. and his children or iſſues (he then having none) is an eſtate 
ern tail, 6 Rep. 16. b. Hill. 41 Eliz. B. R. Wild's caſe, 
tail; but per the other two, tis only eſtate for life. S. C. cited as adjudged accordingly. 
Bridgm. 3. —.— . C. ched Vent. 215. in cafe of K ing v. Melling; per Hale Ch. J. and 
ibid. 229. ale agrees that they take by way of remainder, and fays that this was the only point 
adjudged in d' Cale, and there allo againtt the opinion of Popham and Gau dy. And ibid. 
230. Hale i-vs, that if in that cafe the deviſe had bee to tne children of their bodies, it would 
have b; en an intail. And ibid. 231. Hale cites S. C. and ſays that the court of B. R. were at 
firſt divided, bnt that indeed afterwarts it was adiuiged an eſtate for life to A. and his wife; 
1ſt, Becauſc having lmited 4 remainder in tail to B. by the expreſs and uſual words, if he had 
mant the fime eftate in the ſecond remainder, it s like he would have uſed the fame words. 
frer ther de eaſe to the children of their bodies; for then there would be an 


aul, it was nat a 
eye of ati <itate tal. 3dly, Ine main reaſon was, becauſe there were children at the time of the 
devyiic ; 


N 


*, » 


* | 
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deviſe; and that was the only reaſon the reſolution went upon in the Exchequer Chmber. 
And though it be ſaid in the latter end of the cafe, that if there were no chileren at that time, 
every child born after might take by remainder; it is not laid poſitively that they ſhould take; 
and it ſeems to be in opvoſhtion to their taking preſently ; but however that be, it comes not to 


this caſe; for though the word ctuldren may be made nomen collectivum, the word utue 15 


notmen collecti r um. —2 Le. 58, 59. Arg. cites S. C. E 


6. Deviſe to H. and after his deceaſe to his children, ſhall take by Mo. 397. 
Kay of remainder, 6 Rep. 17. b. Hill. 41 Eliz. B. R. Wild's» fg , 
c | Eliz. 
Rich Nſon v. Yardley. S. C. per Popham this is an entail.——Gould{b. 139. pl. 47. 
Hill. 4A E liz. Anon. ſecms to bu S. C. and Popham and Gawdy were of opinion, that they had 
an eftarNail; hut Fenner and Clench thought that they had for life only. ————Deviſe to 
true, ande ir heirs in truſt for H. for life, remainder to the coiliren of B. by her then nuſband in 
truſt that tIMchall have the ; rofits thereof when they come of age. The children will take a 
mmon. 9 Mod. 104. Bateman v. Roach. 


tce as teuants id 


7. Deviſe to d if be die, having no fon, that it ſhall remain peice to 


to B. for life, and die withorit iſſue having no fon, it ſhall 


A. and if 


remain to the right heirs of deviſor; A. has eſtate tail to iſſue male; > Ges Hob 
IE b R aving a 
B. has but for life, or at leait to the heirs females, becauſe having ſon, tiien to 
1 for is merely contingent; per Popham. Mo, 682. pl. 939. remain to 
Mich. 42 and 43 Eliz, Milliner v. Robinſon. the heirs of 
tettator's 


fon was there taken to be uſed as nomwn cola ivum, and held an entail ; per Hale Ch. J. Vent. 
231. cites Hill. 42 and 43 Eliz. Biſield's caſe, —2 Brownl. 271. Trin. 7. Jac. C. B. Robin- 


ſon's caſe. 


8. Deviſe 29 A. for liſe, remainder to the next heir male, and for 
default of ſuch heir male, then to remain. Vent. 230. ſays, that 
this was ſaid per Hale Ch. J. to have been adjudged an eſtate tail. 
43 Eliz. Burley's caſe. | 

9. Deviſe to A. for life, and after his deceaſe to the uſe 7 the 
heirs of his body, is eſtate tail. Cart. 171. Hill. 18 and 19 Car. 2. 
Rundale v. Ely. 4 

10. Deviſe ts A. and to the 1/Jue 1 his hody is eſtate tail, if A. 
has no iſſue at the time. But if he had iſſue at the time, then ' tis 
a + joint deviſe, or if be after the death of A. * ta the iſſue or children 
of A. then they take by way of remainder; per Hale Ch. J. Vent. 
229. Mich. 24 Car, 2. B. R. in caſe of King v. Melling. 

11. Deviſe to A. for life, and after his deceaſe to the Hun of his 
body by a ſecond wife, his ſirſt wife being then living, and for want 
of ſuch iſſue, then to B. was adjudged in B. R. an eſtate for life 
only, per two juſtices againſt Hale Ch. J. but reverſed in Cam. 
Scacc. 2 Lev. 58. Trin. 24 Car. 2. B. R. King v. Melling. 


See eſtate 
(Ps) 


* 6 Rep. 17. 
W1ld's caſes 
m—, . 
cited to 
Mod. 376. 


112411 


Vent. 214. 
S. C. adjor- 
natur. 
Idĩd. 225 to 
233. S. C. ar- 
gued by the 
court, and 


adjudged by two juſtices ; contra Hale. But a note is added, that this judgment was reverſed in 
the Exchequer Chamber. Pollexf. tot. to 112. S. C. adjudged that it was an eſtate tail, 
and the firſt judgment reverſed 3 Keb. 42. pl 15. S. C. 52. pl. 31. S. C. gs. pl. 42. S. C. 
adjudged, but judgment reverſed, as the reporter ſays he heard. Ss. C. cited by Raymond Ch. 
J. in delivering the opinion of the court. Gibb, 23. Paſch. 1 Gen. 2 B. R.——8 Med. 384. S. C. 
cited per Raymond Ch. J. in S. C. and ſaid, that he agreed that cafe to be eſtabliſhed, but that 
there is no occaſion to carry it one jot further, and that if Hale's opinion is truly reported in that 
caſe, he is clear of opinion it there had been a limitation over to the iſſues of the iiſue the deviſes 
had taken only an eſtate for life, and the word iſſue had been a word of purchaſe. But 


where the deviſe was te A. for life only, and after his deceaſe to the iſſue of his body, jt was ad- 
judged that A. took only an eſtate for life; cited per cur. 8 Mod 263. & the caſe of Backhouſe v. 


Wells in Chancery. 
Vol. VIII. T 


12. A 


-* « ” 4 2 + 
—— — — a nm ae. — 


ö 


N. Ch. R. 12. A deviſe 20 ſuth of the children of A. vis. B. C. and O. as 
73- S. C. — ſhall be living at the death of E. is but eſtate for lite to the chil- 
— dren. 3 Ch. R. 86. 19 Jan, 1675. Edwards v. Allen, 

Hughters B. C. and D. his beirs at late, and deviſed to B. C. and D. and [ich of thur se a; ave £7 
” & livirg of the bodies of them, or either of them. The children i g are only tem ant ing 
common for life, the reverſion in Ice being in B. C. and D. as copat ceners. Fin. 214. 11:1, % 


Car. 3. Edwards v. Allen. 


three 


4 


remainder as it was before; per Holt Ch. J. Sg 559. Mich, 
6 W. & M. in B. R. In caſe of Moor v. P 

5. C. cited 14. Deviſe to A. and if he die without Mr to A. ½ life and 

per Ray- I he die without iſſue, then to B. makes a great difference. 1 Salk, 


2 71554 236. pl. 14. Hill. 22 Ann. Popham v. Bamfield in Canc. 


260. in caſe of Shaw v. Way. 


The iſſue of 15. Deviſe to the iſſue of B. is only an eſtate for life; ſo if it 
B. take had gone on and faid, and for want of ſuch iſſue to C. though B. had 
only dr . . S 

fn de, iſſue, yet ſuch iſſue {hall take only eſtate for life. 2 Vern. 546. 
and hae by Ld, Keeper. Paſc. 1706. in caſe of Cook v. Cook. 


only eſtate 
for Ife, though the words for want of ſuch iſſue ſeem to imply an eſtate tail. But to make it ſo 


th-re muſt be a double uſe made of the word iſſue. Firſt, It is a word of ili who were 
the perſons to take. 2div, As words of fut to make an entail which is not to be admitted. 


Per Ld, Keeper. 2 Vern. 456. S. C. 


16. A. bequeathed his perſonal eflate to B. and C. and * either 
of their dying without children, then to the ſurvivor, and if both 
ould die without children then to the children of the teſtator's 
other brothers and ſiſters. It was held by the Maſter of the Rolls 
that here the words (dying without children) muſt be taken to he 
children living at the death of the party, For that it could not be 
taken in other ſenſe (viz.) whenever there ſhould be a failure of 
Hue, becauſe the immediate limitation over was to the ſurviving 
deeriſee, and it was not probable that if either B. or C. ſhould die 
ſ 242 ] leaving iſſue, the ſurvivor ſhould live ſo long as to fee a failure of 
iſſue, which in notion of law, was ſuch a limitation as might en- 
dure for ever, and therefore the teſtator muſt be underſtood of a 
ing without children living at the death of the parent, and con- 
ſequently the deviſe over good. Wms's Rep. 534. Hill. 1718. 
Hughes v. Sayer. 
8. c. eed 17. Deviſe to A. for life, & non aliter, and to his ſons, was ad- 
5 1. Ver . Judged an eſtate for life only in A. Arg. 8 Mod. 261, Trin. 10 
: Geo. cited in caſe of Shaw v. Weigh. | 


231. 


(Z. a) 


r, PHY. - 
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(Z. a) Eſtate in Fee, &c. 


zy other Words, without the Word Heirs, Sons, 
Children, Iſſuc. 


VISE to A. «n perpetuum during his life gives but eſtate 
gr life, for the words (during his life) abridges the in- 
tereſt givertgetore. Arg. Le. 283. cites 15 H. 7. 12. 
2. Neviſor Cited that he was indebted to the tenant in 1001, Eendl. 15. 


o . 9 2 f . 7 — J. 19. 
in conſideration vs ſaid ſum to be releaſed and diſcharged to his * * 


executor, he deviſed id land to the ſaid tenant; per the juſtices, H. 3. Anon. 


thoſe words and matter contained in the will is ſufficient to give but S. C. & 
fec-ſimple. And. 35. pl. 87. Bryan v. Baldwin. — — 


— 8. C. cited 2 And. 13. 


L. 


3. A man leaſed his houſe and great demeſnes, rendering rent, per Gawdy 
and then deviſed to J. S. all his farm, the deviſee ſhall have all the J. 2 Le. 


rent and the reverſion alſo, Arg. Ow. 89. cites * Pl. C. 194. 22 i 
ruled. — 


* This ſhould be Pl. C. x95. b. 1 Eliz, in cafe of Wrotciiey v. Adams, per A. Browne J. a1 


, Dyer Ch. F. 


4. Deviſe of land wholly to A. is a fee-fimple, per Coke Arg. 
2 Le. 129. pl. 171. Mich. 29 Eliz. B. R. in Hawkins's caſe, 

5. If a man deviſe land to one & ſanguin! ſus, it is a fee-fimple, Contra per 
but if it be ſemini ſus, it is an eſtate tail. Co. Litt. g. b. T 3 

6. If a man deviſe to A. and his aſſigns, without ſaying (for © 1 85 
ever) the deviſee has but eſtate for life. Co. Litt. 9. b. 

7. The teſtator ſeiſed of a houſe in fee made a leaſe of it to W. Mo. $73. 
for ninety-nine years, and in his will ſaid, { give and bequeath to A. my - 
and his afſigns my houſe, Sc. for ninety-nine years, and A. fhall v. Hardiag. 
have my inheritance if the law will allow it. A. has a fee ſimple. S. C. ſtates 


Hob. 2. pl. 2. Hill. 8 Jac. Widlake v. Harding. it that 1 


«c 1 
| C give to 
« A. all my lard: of inheritance if the law will permit.” Adjudged that A. had fee-fimple, though 


there wanted the words (to her heirs) ard the words go to the land and not to the eſtate in ſtrict 


conſtruction; but upon the whole matter it appears that the intent was to paſs the inheritance ; 
for an eſtate for life after ninety-nine years would be of little value and could not be intended. 
Godb. 207. pl. 295, Wedlock v. Harding, S. C. ſtates the deviſe to be by the words (all 
my inheritance if the law will) and adjudged per tot Cur. that it paſſed a fee of the meſſuage and 
that all his other inheritances paſſed by the ſaid will by thoſe general words. S. C. cited 
by Holt Ch. J. 1 Salk. 235, Hill. 1 Aun. B. R. and obſerves that the words are “ his lands of 
* inheritance.” and that fo the ſpecial intent of the teſtator is apparent from the words of the 
will. — S. C. cited by Holt Ch. J. 11 Mod. tog. and fays that Hob. z. is rightly reported, 
and wrong in Mo. that © lands of inberitance” is only a deſcription of what lands ſhall pats. 
— 8. C. cited 8 Mod. 2 55. Arg. in caſe of Shaw ve Weigh. 


8. Deviſe to A. in perpetuum is a fee, But if it be limited f 242 1 
efter death of A. to B. in fee, there A. has only eſtate for life. D. Ero. Ces 
357. a. pl. 44. Marg. cites 11 Jac. B. R. Whitting's caſe. cites S. C. 


9. Deviſe to A. and his ſucceſſors is a fee- ſimple without the Roy. B. 
word heirs ; for it implics a fec-ſimple, though it wants expreſs 399- Per 
T 2 words. 


Core. S- P. 


and agreed words, Per Coke Ch. J. Mo. 853. in pl. 1164. Trin. 14 Jac, 


by Crooke B. R 
- - * . 


J. in caſe 


of Webd v. Herring. —— 3 Zuls. 194. S. C. & S. P. agreed per Cur. 


10. The ciſtem of a manor in ancient demeſne was that, if 2 
tenant deviſed his land to another without other words expretling 
his intent that deviſee ſhould have a fee- ſimple; cited by Warb 
ton J. as the opinion of Anderſon Ch. J. when he was Ch. of 
C. B. and now Hobart inclined to this opinion, and by H/tton 
and Winch he ſhall have fee by the cuſtom, and accordingl it was 
adjudged. Win. 1. Paſch. 19 Jac. C. B. Anon. 

11. Cyparcener in fee deviſed all her part and pur®c, without 
ſaying to him and his heirs; reſolved that it was g an eſtate for 
lite, becauſe there was no clcar intention th: -aould be more, 
Per Jones J. Lat. 130. Hill. 22 Jac. 

S.P. in cafe 12, Deviſe that Hg executors grant a rent charge to A. in fee out 
8 cf his ſaid lands; by that deviſe the executors have a fee ſimple in 
ſaving and the land, otherwiſe they could not make ſuch a grant. Arg. 4 Le, 


to their I 58. in pl. 265. 
heirs, 3 
Mod. 2 59. per Cur. in cafe of Shaw v. Weigh. 


— 


13. Deviſe to A. for life, and then deviſes the whole remainder 
to B. It is a fee. Lutw. 764. Trin. 1 Jac. 2, Norton v. 

Ladd. 
14. Deviſe of fee-farm-rents, a fee paſſes. 6 Mod. 110. Per 
3 Ch. J. in delivering the opinion of the court. Hill, 2 Ann. 
Thongh the 15. Where lands are deviſed to a particular purpoſe and the death 
ont ef the deviſee may prevent that purpfe, there the deviſee has fee. 
would 6 Mod. 111. Per Holt Ch. J. in delivering the opinion of the 
otherwiſe court. Hill. 2 Ann. B. R. in caſe of Brid water (dutcheſs) 


give on! * \ 
tow Fo Bolton (duke.) 


hfe. 8 Mod. 259. in cafe of Shaw v. Weigh. 


16. In deeds 5, no other word will carry a fee-ſimple, but the 
word (heir) whereas in a will it is otherwiſe; for that 75 4 new con- 
ver veyance by force of the ſtatute of 32 H. 8. which ſays that it ſhall be 
lawful for a man to 4: iſpoſe of his lands by will, at his will and plea- 
fare; and this ©: @ reaſon why a deviſe to a man in perpetuum paſſes 
a fee ſimple . h, ſame time, that theſe words in a deed gave only 
an oſtate for life; per Holt Ch. J. Wms's Rep. 77. Paſch. 
we 5. in caſe of Idle v. Cook. 


T1 Mod. | 17. A. ſeiſcd in fee, deviſed four coats to four brys, of the pariſh 
8 * C. of D. for and all his lands, tenements, and hereditaments, and 


res All his perſmal eſtate to his wife and her afſſignes, it was adjudged 
words of that the wife had a fee- ſimple, becauſe ſhe took the lands with 
the ri give a perpetual charge. 2 Salk. 685, Paſch. 4 Ann. B. R. Smith 


he e 
5 — . Lind. | 
charge for ever, and a ſuihcient perſonal eftate to purchaſe, &c. But he was not ſatisfied to fix 
it upon the land. He went upon the word lereditament to make a fee; the words lands and 


tenements carry only an eſtate for life, but heceditament carrizs the fee; for if he had not a fre 
ta 


Deviſe. 


then it was not his hereditament; and when he gives his hereditament, he gives a 
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defcendable 


eſtate, otherwite it is no hercditament. Co. Litt. 6. Theſe words cannot be fatisned, unleſs 
this word carry the inheritance. Hob. 2. is rightly reported, and wrong in Mo. 173. Lands of 


5. C. cited 8 Mod. 


inheritance is only a deicription of what lands ſhall p.4s. 
of Shaw v. Weigh, 


18. J diſpoſe of all my worldly eflate; firſt I will, that all my debts 
e paid and out of the remainder of my eſtat», I give my wife Zool. 

Ny will is, that my wife ſhall have one miicty of what ts loft after 
my\gebts paid; per Harcourt C. my worldly effate compriſcs all 
he Nd in the world. The whole eſtate is charged with debts 
and aYre:d a moiety of the ſurplus of the real and perſonal 
eſtate the wife. 2 Vern, 699. pl. 615. Trin. 1715. Beach- 
croft v. Bchcroft. | 

19. John KWyller, a merchant, in 1683, married with Frances 
daughter of lack aer clerk, and before marriage entered 
into articles with Mather, int' al' to this effect; John Waller 
does for himſelf, his executors and adminiſtrators, covenant to and 
with the ſaid John Hillerſden, his executors and adminiltrators, in 
conſideration of the ſaid intended marriage and 120091. portion of 
Frances, that in caſe the ſaid Fohn Taller fhould happen to die after the 
marriage before the ſaid Frances, that he, the ſaid John Waller, oil 
leave her worth the ſum :f 15001. immediately upon his death, or if 
the ſaid Frances fhauld then judge it more convenient ta take the third 
part of all the eftate both real and perſanal of the ſui Fohn Muller 
ſhe ſpall have liberty f5 ta do. The marriage took effect, and John. 
Waller, died in 1726, without iſſue, having made his will and 
thereby gave ſeveral parts of his real eſtate to his wife for life and 
made ber fole executrix and reſiduary legatee. He had but a ſmall 
fortune at the time of his marriage, but acquired a conſiderable 
eſtate by trade and merchandize, viz. Eſtate in land of 10001. 
per annum, and perſonal eſtate of about 12001. after debts and 
legacies paid; the widow proved the will in the eccleſiaſtical court 
and ſoon after brought a bill in this court againſt defendant Fuller 
deviſee of the real eſtate of her late huſband, and againſt the heirs 
at law, to have the benefit of her election to have a third of the 
teſtator's real eſtate, and alſo to have the benetit of the lands de- 
viſed to her by the will, as alſo the reſiduum of the perſonal eſtate. 
Firſt point was, if the (the plaintiff) by making her clection to 
take the third part of her huſband's real and perſonal eſtate purſuant 
to the power given to her by the marriage articles, ſhould have a 
third part of his lands in fec, or for life only. 

Secondly, if by making the clection to take the third part of his 
eſtate ſhe muſt not waive the benefit of the will. 

Talbot Sollicitor General. Mr. Lutw. & al' pro quer* argued 
that the plaintiff was intitled to a third part of the teitator's real 
eſtate in fee, and not for life only, that articles are to be conſtrued 
lixe wills, that by a deviſe of his real eſtate a fee- ſimple pals with- 
out any words of limitation, fo in articles no preciſe form of words 
is requiſite; it is ſufficient if the intent and meaning of the parties 
appear. In common acceptation all my real eſtate means all my in- 
terelt in ſuch eſtate and this was a reaſonable agreement at the time 


1 it 


255. in Caie 


MS. Rep. 
Mich. 2 
Geo. in 
Canc. Wal- 


ler v. Fuller. 


244.7 Derviſe. 
it was made; J. Waller had not an eſtate ſuitable to the plaintiff's 
portion, and ſince ſhe run the riſque of loſing her fortune by putting 
it into his power abſolutely without any certain proviſion ſecured 
to her, it is but reaſonable ſhe ſhould have the beneſit of the eſtate 
got by trade with her own money. Vide 1 Sid. 191. 

Secondly, as to the will, plaintiff was intitled to what was left 
her by the will as the gift of her huſband, and as an addition to 
the proviſion made her by the articles; for being only eſtates fg 

[ 245 ] life, and money given by the will, that cannot be taken as a chi- 

penſation, or ſatisfaction for the fee ſimple, which ſhe clainy” by 
the articles, &c. ; 4 

Contra, per the Attorney General, Mr. Mead, and Fy7akerly, 
it was argued, that the plaintiff was intitled only to gz" eſtate for 
life in a third of the lands by virtue of the marriaggg® ticles; there 
are no words of limitation of eſtate; therefore Mie rules of law 
it was only an eſtate for life, that a provihon@* life was ſufficient, 
and as much as uſual in all marriage ſettlements and according to 
the common courſe and that articles are to be taken according to 
the common courſe of ſuch fort of agreements, &c. 

Secondly, If ihe is at liberty to make her cleCtion after ſhe has 
proved the with, by which ſhe takes much more than an equivalent 

| for the 15001. agreed to be left her by the articles, yet ſhe cannot 

i have both; if ſhe cletts the articles ſhe waives the benefit of the 

if will; for the deviſes by the will are inconſiſtent with the articles, 

l both cannot {tand together. 


King C. was of opinion, that the plaintiff was intitled to a third 
part of the huſband's lands in fee fimple, and the meaning of the 
parties was, that whatſoever the huſband ſhould acquire the wite 
ſhould have a third of it. Articles are a promiſe to do a thing, and 
muſt be conltrued according to the intention of the parties and the 

common acceptation of the words, and that by all my eſtate is 
commonly meant all my intereſt in it; as to the ſecond point, 
the plaintiff cannot take the eſtates for life deviſed to her by 
the will, becaute that is inconſiſtent with the claim ſhe makes 
to the inheritance of the third part by virtue of the articles ; 
but as to the refiduum of the perſonal eſtate that ſhe may take 
by the will; for that claim is not inconſiſtent with the articles; 
and where the articles and will are not inconſiſtent, but both 
may ſtand, then ſhe may claim and have the benefit of both, 
like the cafe of the cuſtom of London, there children may take 
both by the cuſtom and will, where the eſtate is ſufficient to 
ſatisfy both the will and the cuſtom; but a child in that caſe 
ſhall not take by the will, if by ſo doing the intention of the 
tcſtator will be diſappointed. 

Decree. A third of the real eſtate in fee and reſidue of the per- 
ſonal to the plaintiff) partition of real eſtate to be made by commil- 
ſioners. Per Cur. | 

Adjudged 20. Where an eſtate is deviſed t truſtees upon ſuch truſts as 

non _ cannat be ſupported without a fee; in ſuch caſe a fee ſhall paſs to 

by mpica- the truſtees, though the word heirs be not mentioned. nn 
10 


* RAS: | . nnn > 
r N 


10 Mod. 522. Mich. 10 Geo. 1. in 


Deviſe. 


v. Vernon. 


A. b) Eſtate for Life in Tail, or in Fee; by 
then abridging it. 


I. A Nas two ſons and a daughter and deviſed lands to his 

wide for ten years after her deceaſe, remainder to his 
youngeſt ſon + Wy his heirs for ever, and if any of his two ſons 
dye without ifi, body, Fc. then the land to remain to his 
daughter, and her he in fee; after in the life of the father, the 
younger ſon dies without iſſue; this is a good remainder to the 


daughter. D. 122. pl. 20. Mich. 2 & 3 P. & M. Anon. 


Canc. in caſe of Acherly — 8 


Words firſt limiting a Fee, or Fee Tail, and 
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. 332, 
Shaw v. 
V/eigh, 


Thid. in 
Marg. cites 
it as adjudge 
ed 30 Eliz. 
Fuller v. 
ull er. 
A ſeiſed of 
land in D. 
and S. de- 
viſed it to 


Dis wife for life, and after her death he deviſed the lands in D. 7 F. and his heirs for rwery, and his 
lands in S. to C. and hit bens for ever. Item J will that the ſurviver of them ſÞ:ll be heir tothe other, 
tf wither 1 f 1/99 dienvithout furs This was held a deviſe of an immediate eſtate tail. Cro. J. 696. 
b. 8. Mich. 22 Jac. B. KR. Chaddock v. Cowley, 8. C. cited Sid. 145. in caſe of Col: 


unſon v. Wrights. 


2. W. C. by his will deviſed a meſſuage in theſe words, viz. 
I give to A. L. my couſin the fee ſimple of my houſe, and after her de- 


ceaſe to TV. her ſon. A. L. had an eſtate for lite, and her fon a fee- 293. 0djudge 
ſimple in remainder and ſo it was adjudged. And. 51. pl. 125. ingly.—— 
Paſch. 17 Eliz. Baker v. Raymond. . 357. K. 


ſays it was adjudged that the ſon had only a remainder for life and the wife the fee. 


ſo it is cited Mo. 362. 


3. The fee ſumple of his houſe to A. and after A"s deceaſe to B. But And. 
fon of A. Sth B. was 4170 heir apparent). Adjudged that 12 bo 
A. has but eſtate for life, remainder to B. for life, remainder in Eliz. — it 

| fee to firſt tenant for life. D. 357. a. pl. 44. Paſch. 19 Eliz. was adjudg- 
Chick's caſe, * — 


remainder and A. an eſtate for life only, Baker v. Raymond. S. C. — Bendl. 300. pl. 293. 
S. C. ediudged a fee in remainder in B. but that A. had only an eſtate for life. 8. C. cited 
2 Bulſt. 127. by Croke J. as adjudged an cftate to A. for life, remainder to B. for life, remain- 


der to A. in fee, — Mo. 362. cites S. C. accordingly, 


4. If lands are deviſed to A. and his heirs, and if A. dies withaut 

heir of his body, that then the land Hall remain over. The donee 
has only an eſtate tail to him and the heirs * males of his body. 
Cited by Mead, 3 Le. 130. pl. 183. Mich. 28 Eliz. C. B. as 
adjud ed in the cale of Tcary v. Glover. 

5. If a man deviſe a houſe to his eldeſt ſon in tail, and another 
houſe to his ſecond ſon in tail, and the third houſe to his third fon 
in tail; and if any of them die without iſſue, the remainder to the 
other two equally ; this thall be but for life, for this enſures to the 
quantity of the land, and * to the quality of the eſtate. 2 


® Quzreif 
the word 
males) 
ſhould not 
have been 
omitted. 


Brownl, 


＋ 


— 


— — - Lat, ha. * * W 
* 3 * 2 


r 


Brownl. 75. cited per Coke Ch. J. as adjudged 29 Eliz. Coke 


v. Petwicke. 
6. A. deviſed to B. and his heirs, and if B. die without iſſue, 
then the land :. be j:id, B. has an eilate in fee and not in tail; 
for A. diipomd of no more of the eliate by the Jaſt words than he | 
did by the Artt, Bridgm. 3. per Walinſley J. Arg, cites 40% 
Eliz. in B. R. 4 
7. but otacrwiſe if he had deviſed that if B. died without if; 
the land jhould remain over; tor in this cale he diſpoſes of the and 
ex] in remainder. Bridgm. 3 Arg. by Walmſley J. Ms 40 
iz. B. R. to which Owen agreed, 


— — * — o - . 7. * 
D. 222. 8. Deviſe 7 B. ir ever, ard after his drceajs rema er to his 
Marg. pl. heir nale for ever, this is an eſtate tail. Bulſt. 2 9. Trin. 10 
. cites "To 
8. C. thay Jac. B. R. Waiting v. Wilkins. 


Bot 2 
R. hw only an eftre tor lite. to A. for ever Hu. for life 5 4097 eſtate for life; per 


Crew Ch. J. Lat. 43 44. Trin. 2 Car. ſaid it had been adjudged. 


10. Deviſe to his lon and his heirs after the death of his wife, 
and if Lis daug Gters cger-live his wife and his fon, then the daugh- 
ters jail nave it fir life, and after their death to B. and C. they 

[ 247 ] Paying annually, &c. Refolved, iſt. That the wife had eſtate for 
life. 2dly, That the ſon had ſhe tail. Zdly, That B. and C. had 
fee, by reaſon of the annual payment, Mo. 852. pl. 1164. Irin. 
14 Jac. B. R. Winterbury's cate. | 

Per Dode- 11. A. deviſed the fee of his land to B. his wife, remainder to C. 

LE J. for life, remainder to D. for life. B. has eſtate for life, and re- 

oll. Rep. 
mainder expectant, and her baron ſhall not be tenant by the curteiy; 


320. Cites 

D. 257. per Crew Ch. ]. Lat. 4%, 44- Trin. 2 Car. 

Ibid. the 12. A. had B. his ion, and I. his daughter, and deviſed land 
— po to AT, and her heirs, and his will is, that if B. pay MA. 50 l. then B. 


it is no rea · cu hade the land; tne money was not paid at the * appointed. 

8 that B's Finch C. took this but in nature of a ſecurity, though objected 
ure 

mut that it was a contin: gent deviſe to B. on payment, and Ham too of 

ſhoud give 

him 2 -reat- he had paid ! ie could have had but an eſtats for life, the remainder 

erettat?21n or reverſion in fee to the daughter. 2 Chan, Caſes. 1. Hill. 30 


equity, _ & 31 Car. 1 Bland uv. XMIiddleton. 


the will 1 

writ e1ves him on performance of the condition, by the expreſs word: of the _ 1 writing, 
and the will angot he f land but in wrinng, So that if A. had made uch wil in writing, and 
then tad dc! bs par i that the fon thould have the fee ſimple on payment it wo. " not give it 
him, yet it was decreed ut fupra, Quere © bene. — But 2 6 4469 hari 2 176. Trir „ 1723, It 
was {au by Ld. C. MaccteSfie'd, tt tn 21} caſes where there 15 a meaſuring c. Nt (az hie termed it) 


be: weci a! Ecxecutor and an her, the litter wa Il in equity have hs 3 Ce. | And whliy ma} 
g | quiz l. / 
it not be tie ſame between au hen and a device: | | . 


13. One gave lands t f. and his heirs, and / A. die ꝛbithout 


heirs His adh, that his ter ſhould have 600 Adjudged an 
eſtate in fee. Skin. 19. Arg. cites Mich. 30 Car. 2. B. R. Cane 
v. James. 


E. takes by 14. Deviſe of lands to his two daughters A. and B. and their 
„ heirs equally to be divide, Sc. and if they die without i ſue, then 1 


Ram. 42. give all my faid lands te my nepnew C. and the heir male © of his bedy, 
98 — with divers remainders over; A. dies; B. ſhall hold to her and the 


#24 heirs ct her body ail the lands by way of remainder by implication, 
2 : 
| aud 


Devile. 


and nothing paſſes to C. on the death of A. Jo. 172. Mich. 33 
Car. 2. B. R. Holms v. Meynel. 


247 
115. S. C. 
adjudged. 
— San. 


17. pl. 19. S. C. adjudged. 


I5. A man ſeiſed of lancs in fee had iſſue a ſon by the firſt venter, 
\ and tos fons by a ſecond venter, and deviſed his lands to his eldeft 
Von and his heirs, and if he die without heir, to his two other ſons; 
ke eldeſt ſon died without iſſue; and if this was an eſtate tail, or 
a*e-ſimple, was the queſtion upon a ſpecial verdict found; and it 
was vdjudged an eftate tail, but it was not argued or defended by 
the Nr 11de; ideo quære. Skin. 269. Hill. 2 & 3 Jac. 2. B. R. 


to the fit ſon of N 
Henry dies before 21, his next brother takes but an eſtate for life, 
ut videtur. Skin. 562. pl. 10. Mich. 6 W. & M. in B. R. 
Beviſton v. Huſſey. | 


17. Deviſe by the father to B. his ſecond ſon after the death of 


his wife, and to his heirs for ever, and for want of ſuch heirs, then 


to the right heirs of the father, is eſtate tail in B. 1 Salk. 233. Trin. 
W. 3. B. R. Nottingham v. Jennings. 


Wrme'sRep. 
23 S. C. ad- 
1jud::ed per 
rot Cur. — 
Ld. Raym. 
Rep. 868. 


S. C adjudg.Jd accurdingly, — Comyns's Rep. 82. pl. 51. S. C. adjudged. 


18. But if the deviſe had been over to a /tranger it had been 
void, and B. had taken a tee. Ibid. 
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Wrms's Rep. 


25. S. C. & S. P. by Holt Ch. J. — Ld. Raym. Rep. 568. S. C. & S. P. by Holt Ch. ]. 


19. A. the father having iſſue a ſon and two daughters deviſeth 
the eſtate in queſtion 4 his jon and his heirs; provided nevertheleſs, 
that if the jon ſhould die before he comes to the age of 21, or without 
i ue of his badly, then it jhould go to the daughters; the father dies, 
and the fon lives to the age of 21. The court inclined againſt the 
plaintiff, viz. that the jon had but an eftate tail; and ſo the de- 
viſe to the daughters took effect, the ſon being dead without iſſue; 
for though it is devited to him and his heirs, yet the latter words if 
he die without iſſue, make it an eſtate tail; for his meaning ſeems 
to be plain, that if the ſon had iflue, that iſſue ſhould have it, if 
not, it ſhould go to the daughters. Freem. Rep. 509, 510. Mich. 
1699. in B. K. Helier v. Jennings. 


12 Mod. 
276. Hike 
liard v. Jen- 
nings. S. C. 
the ſon liv- 
ed till after 
21, and de- 
viſed the 
land. It 
was inſiſted 
tat the ſon 
had all the 
tce in him, 
and that the 
word (Or) 
ſhall be con- 


ſtrued (And) and cited Cro. E. 525. But per Holt Ch. J. there is no occaſion to conſtrue (Or) 
as (And;) for it migiit be the father's defign to hinder him from marrying till 21; and as for 
the caſe of Cro. EL that was adjudged an eltate tail; but to this point the court gave no opinion; 
and after Holt denied that caſe to be law, — Carth. 514. S. C. but S. P. does not appear. 
Ld. Raym. 505. S. C. & S. P. according!y. 


1 Salk. 238. 


20, A ſpecial verdict finds, that the grand-father was ſeiſed in 
fee, and by will deviſes thus, I give te my daughter A. for life, re- 
mainder to A. L. and his heirs; and for default of ſuch heirs remain- 


der over. And the queſtion was, it this be an eſtate in fee or in 


tail. Holt Ch. J. ſaid, you will find it a hard point to find this an 
2 | eltate 


pl. 17. 
Aumble v. 
Jones. LE. 
adjudged. 
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Deviſc. 


eſtate tail. Sir Peter King urged, that it was ſo; and cited the 
caſe of Idle and Cooke Eaſter Term. 4 Ann. If the remainder 
had been to his brother, or to any body that had been heir at law, it 
would have been a tail; for then he could not have died without 
an heir, and fo a remainder might properly be; or if it had been De 
ie exeunte, or the like; but theſe limitations were never carried 
further. But the court gave judgment that this was a fee, but made 
the rule, Niſi, &c. Note, the controverſy was between the heiy 
of the deviſor, and the heir of deviſee, whu was no way related fs 
the deviſor. 11 Mod. 207, 208. pl. 10. Hill. 7 Ann, in BN. 
Grumble v. Jones. 
21. I give and deviſe my lands, Sc. in B. unto my thregiaug h- 

ters H. F. and A. to be equally divided between them hold to 
them their heirs and affigns for ever. Aud if it ſhall ite God that 
all my three daughters hat! happen to die, ae ns (ſie of 
their bodies to inherit ſuch eftate as in this my A is beſire deviſed 
to them, or not be of age, or make ung other diſpeſal thereef, that thei 
the ſaid lands ſhould be veſted, and be ſole and proper gſtates of my 
kinſman S. B. and I as hereby give, deuiſe and bequeath the fame ty 
the ſaid S. B. and his heirs and aſſigns for ever accordingly, provid- 
ed always that the ſaid 8. B. ſhall pay unto every one of all my 
fiſter's children, that ſhall be then in being at the time of ſuch my 
eſtate falling to him by failure of my iſſue the ſums of 1001. to cach 
and every of them. A. the youngeft daughter died in her infancy, 
in the life-time of JV. the father; J. the ſecond daughter ſurvived 
her father and mother; and maiy years after ſhe came of age, by her 
will made a diſpoſal of her intereſt in the ſaid premiſſes, by the name 
of all her meſſuages, lands, tenements and hereditaments ; and 47. 
(now M. M. the defendant) is now living and married, and has 


ſeveral children, This caſe being ſent to the judges, they made the 


following certificate, « We have heard counſel on both ſides 
& upon the caſe, and are of opinion that the ſaid S. and . two of 
ce the daughters of the ſaid W. S. by virtue of the ſaid will, and 
« by the death of the ſaid A. their younger ſiſter, in the life time 
« of the teſtator, 16% an eſtate in f:e-/imple, in their reſpective 
« ſhares of the ſaid real eſtates.” His lordſhip was of the fame 
opinion with the judges, and was pleaſed to decree accordingly. 


Barnard. Chan, Rep. 7, 8, 9. Paſch. 1740. Miller v. Moor. 


\ 


(A. b. 2) Eſtate Tail. 


Where the Limitation is abridged or enlarged by 
Words Subſequent. 


. ONE by will deviſes all his lands to B. and his heirs of his 

bady begotten, and afterwards by the ſame will deviſes that if 

Z. dies the fame lands ſpall remain to C. in fee; the court held that 

B. had eſtate tail by the firſt words, and not an eſtate for life by 

tac lair words, And. 33. pl. 84. Hill. 14 Eliz. Anon. E 
i 2. 


0 


Deviſe. 


2. If lands be deviſed fe one and his heirs; and if he die without 
heirs of his body, that the land ſhall remain over, that he had no 
greater eſtate than to him and his ſpecial heirs, viz. heirs males; 
and the reaſon was, becauſe the will took effect by the firſt words. 
Godb. 16. pl. 23. cited by Mead as adjudged Paſch, 25 Eliz. in 


N C. B. in caſe of Glover v. Tracey. 


3. Deviſe to A. his ſon, and the heirs of his body, and adds fur- 
er, viz. I will that after the deceaſe of A. my land ſhall remain to 
Non of A. Adjudged A, had eſtate tail, and his wife entitled to 
. Mo. 593. pl. 801. Hill. 35 Eliz, Atkins's caſe. 


-Y 3 
the eldrjoNgn of Al. and te the heirs of Vis body, the remainder over to three other ſons 
was adjudged an eſtate tail in A. And. 
S. P. held *xordingly. 
accordingly. % 


4. A. deviſe Ayd to B. his ny fon, and the heirs of his bedy 
after the death of h\vife, and if B. died living the wife, then to C. 
his younger ſon, and deviſed other lands to another fon and the 
heirs of his body, and if he died without iſſue, then to remain, &c. 
B. died living the wife. It was ſtrongly urged, that his eſtate 
thould ceaſe, for it being ſaid if he died living the wife, this was 
corrective of what went before. But per tot. Cur. it was an ab- 
ſolute eſtate tail in B. as if the words had been, if he died without 
iſſue living the wife; for he could not be 3 to intend to 
prefer a younger ſon before the iſſue of his eldeſt; per Hale Ch. 
J. Vent 230. cites Cro. C. 185. [Paſch. 6 Car. B. R. ] Spald- 
ing v. Spalding, 

cited per Holt Ch. J. in delivering the 
W. 3. in caſe of Badger v. Loyd, 


5. Deviſe was to B. His ſon and heir, and if he die before 21, and 
without iſſue of his lody then living, the remainder aver, &c. B. 


ſurvived the 21 years, and then he fold the lands, and died: it was 


held, that he had a fee ſimple immediately, and by conſequence the 
ſale was good; for the eſtate tail was limited to ariſe upon a contin- 
gency ſubſequent. 1 Sic. 148. pl. 9. Trin. 15 Car. 2. B. R. 
Collinſon v. Wright. 
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Cro. E. 248. 
S. C. is, that 
after the de- 
ceaſe of A. 
it ſhall r-- 

mn 10 F. 

in the ſame 


33. Pl. 84. Anon. Hill. 14. Eliz. 
— Beudl. 207. pl, 244 · 8. P. and ſcems to be S. C. held 


S. C. cited 
3 Lev. 434 
— S. . 
cited by Ls, 
C. Parker. 
Vms'sRepe 
427. in caſe 
of Hewet v. 
Ireland. 
And 2 
Wans's Rep. 
196. in caſe 
of Newland 
v. Shepherd. 
Mich. 1723. 
C 


opinion of the court. Ld. Raym. Rep. 524. Hill. 11 


6. Upon a ſpecial verdict the caſe was; R. G. ſeiſed in fee of [ 250 ] 


lands in S. by will in writing deviſes 4 K. ſoz of his late brother, all 
his lands commenly called P. and alſo all other his lands during his 
natural life, and to his heirs male of his body begotten ;3 and for want 
of ſuch iſſue, he the 2 R. to have the ſaid eſtate but during his na- 
tural life, and no longer; and then his will was, that the aforeſaid 
ate 2 deſcend to P. his nephew; R. ſuffers a common recovery 
to the uſe of himſelf and his heirs, and deviſes this land to the de- 
fendant in fee, and dies without iſſue male; and it was adjudged to 


and not an eſtate for life, and fo forfeited by the recovery; for the 
words, and for want of ſuch iſſue, he the ſaid R. to have but an 
eſtate during his natural lie, is no more than the law implies; for 
if tenant in tail has no iſſue, it reſolves into an eſtate for life, and 
fo it was adjudge ; the objection was, that it ſhould be VS 

us, 


be an eſtate tail in R. and ſo the remainder barred by the recovery, 
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3. C. and N n N 
S. P. leid ing in the codicil that he had given an eſtate t 
cor ding- 
ly. Wrns's 
Rep. 53,55 


Deviſe. 


thus, viz. I give the land to A. during his life, and no longer, in 
caſe he has no iſſue male of his body; and ſo an eſtate tail upon a 
contingent; and he dying without iſſue male, it is now become but 
an eſtate for life ab initio, but tte judgment was ut ſupra, 2 New, 
Abr. 59, 60. cites it as adjudged Hill. 29 and 30 Car. 2. Rot. 
1247. Fountain v. Gooch. | | 

7. Deviſe ts father for life, remainder to the fir/? fon, &c. Ref 
mainder to truſtees for 99 years to ſupport the remainders, it is fil 
good term to ſupport the remainders, notwithſtanding the fa the 
limited and inſerted after the limitation to the firſt ſon (it beg in 
the caſe of a will.) 2 Chan. Rep, 171. 31 Car. 2. in Ale of 
Green v. Rooke. | 4 

8. A recital in a codicil cannot amount to a deviſegS mention- 
"0 B. whereas 
AE but an eſtate 
1 not enlarge B's 


the eftate he gave to B. by the expreſs wor 
for life to B. and the tail to his ſon. This 


Hill. 1702. eſtate for life to an eſtate tail. 2 Vern. 449. 451. in caſe of 


per Ld. 
Wrigut, 
Holt, Trevor, Maſter of the Rolls, and Powell J. 


Dal. 50. pl. 1. 


Bampfield v. Popham. XIich. 1703. Arg. 
Ibid. 55. S. C. and S. P. reſolved, 


(B. b) Eſtate for Life in Tail or Fee. 
By Words firſt limiting Eſtate for Life. 


LS, Man made his will in this manner: Item, I give my manor 
. — xg of D. ts my ſecond ſon. Item, I give my manor of S. to my 


VerDis. 


| aſter my death, and have heir of her bay, then J will that the heir 


faid fon and ta his heirs. It was reſolved by three juſtices, that in 
the firſt he had but an eſtate for life, and the item ſeems to be a 
new gift to a greater preferment in the ſecond place for the amend- 
ment of the other. But Brown contra, and that (item) is as a 
copulative, and that (the heirs) expreſſed in the laſt clauſe extend 
to both the lands; but it thoſe words had been put in the gift of 
the firſt lands it would be otherwiſe, And Dyer faid, that if in 
the firſt clauſe no perſon had been named, but that the words had 
been, Item, I give the manor of D. Item, I give the manor of 
S. to J. K. and his heirs, in ſuch caſe this ſhould have referred to 
both the manors. Mo. 52. pl. 153. Paſch. 5 Eliz. Anon. 

2. A. grandfather, B. father, and C. was the ſon; A. deviſed t9 
B. for life, remainder t9 C. and his heirs males of his body, remainder 
to the right heirs of A. and the heirs males of his bady ; then A. dies, 
and afterwards B. dies, then C. dies without iſſue male, leaving M. 
a daughter. It was argucd, that M. had a fee ſimple; for imme- 
diately on the death of A. the remainder veſted in B. and veſted 
in him as a fee ſimple, and cannot by matter ſubſequent be con- 
verted into an eſtate tail, and ſo it was adjudged. Cro. E. 96. pl. 
12. Paſch. 30 Eliz. B. R. Smith v. Hawes. 

3. A. deviſed lands 1 R. his daughter for life, and if ſhe marry 


after 


Deviſe. 
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aſter my daughter's death ſpall have the land, and to the heirs of 
their bodies begotten z and if my daughter die without iſſue of her body 
begotten, then P. T. ſhall have it to him and his heirs. J. died; R. 
married . D. and had iſſue. It was agreed by all the Juſtices, 
that a deviſe to one and the heir of his body is an eſtate tail, and 
uall go to all the heirs of his body; for that the word heir is 
men collectivum. But in the principal caſe Gawdy and 
Juncr held, that ſhe had only an eſtate for life; but Popham e 
cola; ſed adjornatur. Cro. E. 313. pl. 5. Hill. 36 Eliz. B. R. 
Clera\y. Day. | | 
4. INviſe 20 A. for life, and afterwards to the next heirs male of 2 And. 35. 
A. and abe heirs of the body of ſuch next heir male. Agreed per pt * Co 
tot. Cur. tha A. had only an eſtate for life. 1 Rep. 66. b. Mich. bat Sp. 
39 & 40 Eliz. 9 . Archer's caſe, alias, Baldwyn v. Smith. 2 not ſo 
& ap- 


pear. Cro. E. 483. P20. S. C. adjudged.— S. C. cited by Hale Ch. J. Vent. 216. bid. 

22 5. 8. C. cited Arg. Ibid. 232. S. C. cited by Hale Ch. J.——ibb. 24. Paſch. x 

Geo. 2. B. R. the S. C. cited by Raymond Ch. J. in delivering the opinion of the court. 

- C. cited per cur. 2 Vern. 325. Le. 257. per Jefiry J. in caſe of Manning v. An- 
rews S. P. | 


5. Deviſe to his fon T. and the heirs males of his body for 500 


10 Rep. 78. 
years provided if he or any of his ifſue male alien the premiſſes, then 3: 37.4.8. C. 
to T. S. and his heirs; adjudged an eſtate tail, and the deviſe for Ti 199 
500 years is void, becauſe the teſtator intended it to be an inhe- ror b 
ritance, for by the proviſo he took care to advance the iſſue of T. in B. R. Ka- 
whereas if this ſhould be a term for years, then by the deſcent of CS 
the inheritance on T. it would be merged, which never was the "iſe 3 
intent of the deviſor. Mo. 772. pl. 1067. Trin. 2 Jac. C. B. was only 
Lovice v. Goddard. for a m 
| of vears, 


and with this Winch J. accorded. Cro. J. 61. pl. 7. C. B. Anderſon and War- 
burton held the words (for 500 years) to be void; but Daniel and Walmditey e contra, that they 
ſhould not be merely void, but ſhould be conſtrued, that the eſtate ſhall be determined when the 
500 years are expired, viz. that they ſhall be tenants in tail for 500 years, and if it ſhould de 
. conſtrued a term only, it would be extinguiſhed by detcent of the inheritance. Mod. 117. 
in pl. 14. Paſch. 26. Car. 2. Ld. Keeper Finch denied my Ld. Coke's opinion in Leonard 
Lovell's cafe, which faith that in caſe of a leaſe ſettled ts one and the heirs males of his body, 
when he dies the eſtate is determined; for he ſaid it ſhall go to his executors. Scl. caſes in 
Chan, 30. S. C. of Lovell's cited by Ld. C Nottingham, and ſays that Ld. Cok?'s error in that 
caſe is in ſaying, that if a term be deviſed to one and the heirs males of his body, it ſhall go to 
him or his executors no longer than he has heirs males of his body; but Ld. Nottingham fay*, 
that it was refolved otherwiſe in caſe of LevexTror® v. Arne, 11 Car. B. R. Roll's 
abridgment tit, Deviſe, fol. 611. (L.) pl. 1. For theſe words are not the limitation of the time, 
but an abſolute diſpoſition of the term. 


; 6. A. deviſed t his wife for life, remainder to B. and if he have Per Trevor 
ſue male of his body, then to ſuch iſſue, and if no 1/ſue male, then to — 2 
C. and ſo to D. It was adjudged that the words (if no iſſue male) generally 
gave every one an eſtate tail. 9 Rep. 127. b. Hill. 8 Jac. In the (expreſſing 
court of Wards, Sonday's caſe. | "9" = = 


mould have no iſſue male, remainder over, was for that reaſon rightly adjudged an eſtate tail. 


VWrns's Rep. 57. in caſe of Bampfield v. Popham. 


7. A. ſeiſed of Black-acre and White-acre in fee, deviſes both to 
bis wife for life, the remainder in Black-acre to B. 22 Item, I 
make my wife executrix of all my goods and lands. The court held 


that the fee of White-acre is not given here to the wiſe; for 
(lands) 
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(ants) ſhall intend ſuch lands as ſhe may have as executrix; but 
by Popham otherwiſe it had been, if he had faid I make my wife 
heir of all my lands, Noy. 48. Clements v. Caſſye. 

8. A copyholder ſurrendered to the uſe of his will, and deviſed 
fo his ff ſon for life, and after his deceaſe to the heir male of his þ 
body, &c. This was ruled to be an eſtate tail; and this differs from 

Archer's cate in 1 Rep. for that the deviſe there was for life, ag, 

after to the heir male, and the heirs of the body of that heir my; 

there words of limitation being grafted upon the word h/, it 

ſhews that the word heir was uſed as deſignatio perſonæ, d not 

for the limitation of the eſtate. Per Hale Ch. J. Vent, 42. cites 

1651. Hanſey v. Lowther. 4 | 
Raym. 25. 9. A. ſeiſed in fee, deviſed his land te T. his eldefg#n for life, and 
— if be dies without iſſue living at the time of Hit, then to L. 
C. adjudged another ſon and his heirs for ever. T. ſuffere MCommon recovery, 
pertot.Cur. and died without iſſue. Reſolved that T. has only an eſtate for 
— life, the remainder to his heir not executed; and though the rever- 


sid. fion deſcended on him as heir of A. yet it ſhall not drown the 


47-pl-5- eſtate for life againſt the expreſs deviſe and intention of the will, 
8 but ſhall leave an opening (as they termed it) for the interpoſition 


Keb. 29. pl. of the remainders when they ſhall happen to interpoſe between the 
83. Blunket eſtate for life and the fee; and that this being a contingent re- 
3 3 mainder, and not an executory deviſe, was barred by the recovery 
natur. fuffered by B. 1 Lev. 11. Hill. 12 & 13 Car. 2. B. R. Holmes v. 


Ibid. 119. Plunket. 
pl. 29. S. C. 


adjudged accordingly. | 
N . . 2 — © . . . : 5 
— 10. Deviſe to A. for life, remainder to his heir, is a fee ſimple; 


Dey. S. P. for heirs is nomen collectivum. But if he adds, and to his heirs of 
——Cro.E. ſuch heir, it is for life only; for words of limitation being added 
3:3-5. C. to the word heir, it ſhall be taken es deſignatio perſonæ. 3 Salk, 


by He 126. pl. 1. 
Ch. J. Trin. 24 Car. 2. B. R. Vent. 215. 


11. Deviſe to A. and his heirs in truſt for B. for life, and after 
his deceaſe to the heirs male of the body of B. now living, and to ſuch 
other heirs male and female as B. ſhall have after of his body, re- 
mainder over, B. had at the time of the will a ſon named C. B. 
had _ an eſtate for life, and the remainder was veſted in C. 
on the death of deviſor, and was not in contingency, and the words 
(heirs males of the body of B. now living, &c.) was a deſcription 
of C. Adjudged in B. R. but reverſed in Cam. Scacc. but that re- 
verſed in Dom. Proc, 2 Jo. 99. Mich. 29 Car. 2. B. R. James v. 
Richardſon. | 

12. Deviſe was to IV. T. for life, and to his heirs; and for want 
of heirs to him, then to G. T. in like manner; and fer want of heirs 

him, then to W. F. and his heirs for ever; the two firſt deviſees 

ied without iſſue. Adjudged they had an eſtate tail, becauſe 
theſe words, (for want of heirs of him) muſt be intended heirs of 
their bodies, eſpecially becauſe M. F. was next heir at law to them, 
and therefore they could not die without heirs ſa long as he or en 
11 


—T2S WD A” 


his heirs were liuing. 3 Lev. 70. Trin. 34 Car. 2. C. B. Parker v. 
Thacker. 

13. Deviſe to A. for life, and if he have iſite male, then to ſuch 3 Lev. 43 r. 
iſſue male and his heirs, and if he dies without iſſue male, to B. 1 
and his heirs. A. had but eſtate for life, and both remainders are cordingly, 80 
contingent. 1 Salk, 224. Mich. 6 W. & M. in C. B. Lodding- but 435 fays, 


Ou uv. Kime. that the 
caſe was 


Kice argucd upon Uns point, whether it was a contingent remainder or an execntory deviſe 9 


e for * life, S. C. cited 8. Mod. 250. 289. Arg. Ray mond Ch. J. in de- 
IiveringAhe opinion of the court in the cafe of Shaw v. Weigh ſays, that this caſe in 3 Lev. 431. 
is not we reported, and that he heard it argned ſeriatim, and that the cafe was adjudged that A. 
took an eſt M for life, and the point remained unſhaken in Chancery and in the Houſe of Lords, fo 
that ie there 4 adjudged a god wi d of purchaſe though an eftate for life was given to the father 


t the iſſue. 8. = cate of Shaw v. Weigh. —Gibb. 21, S. C. cites by Raymond Ch. 


J. accordingly ; ante that it had alſo had decifions in other places; it having been brought into 
Chancery, and by appè Mence into the Houſe of Loris, ver judgment given in C. B. was in all 
thoſe places confirmed, and has been acquieſced in ever fince; and thence infers that the word 
iiſue is properly a word of purchaſe when the intent of the party is apparent.——, C. 
cited per Cur. by the name of Bullington v. Barnardiſton. 2 Vern. 450. Mich. 1703.——5S, C. 
cited by Parker Ch. J. 10 Mod. 403. to be wrong reported in Lev. % [2 5 3] 


14. Deviſe of lands to truſtees and their heirs for A. for life, and Ibid. 449. 


10 his ffs Sc. ſons in tail, but if A. die without an hein male of his — 
bedy begotten, remainder over. A. is only tenant for life; for the ment Mich. 


words could not —_— an expreſs eſtate deviſed to him for life, 1203. per 


2 Vern. R. 427. pl. 388. Hill. 1701. Bamfield v. Popham. moe 


Trevor Ch. J. and Powell J. and by them it is a fixed rule in Jaw, that an expreſs eftate for fe 


6annct be enlarged by an implication but ty expreſs words it may. As in the common caſe, if an eſtate 
be given to 7. S. for life, and after his deccaſe to the heirs of his (ody, that by expreſs words enlarges 
his eſtate aud makes him tenant in tail; but though the words in the principal cafe are ſufficient. 
to create an eſtate tail, yet it is only by implication, and when an expreſs eſtate for life is not before 
limited. Even in a will, an implication ſhall not alter an expreſs eſtate, but where there is a 
ſubſequent deviſe in expreſs words to the ſame perſon to whom. an eftate for life ws before de- 
viſed, that will enlarge the eftate. Wrms's Rep. 54. S. C. decreed accordingiy. 
2 Freem. Rep. 266. pl. 335. S. C. argued ; Sed adjornatur. But ibid. 269. pl. 338. S. C. agreed 
by all that A. had only an eſtate for life. — -. C. 1 Salk. 236. pl. 14. Hill. 2 Ann. in Canc. 
{ays, that by a codicil amnoxed he recited, Whereas be bad given an eftate tail to A. c. And it was 
objected, that by the codicil the intent of the deviſor appeared, and that by the will A. had an 
eſtate tail; for he might have poſthumous children, and more than ten ſons; ſed non allocatur; 
for where a particular eft.te is expreſily d vid, we will not by any ſubſequent clauſe collect a 
contrary intent inconſiſtent with the firſt by implication ; and therefore they conſtrued dying 
without ifſne male, 2 dying without ſuch iſſue male. And they 1aid, there was a mighty 
difference between a deviſe to AH. and if he die cui ifſue then io B. and aggdevite tn A. for life, and if be 
die without iſſue, then to H. Adjudged per Wright Ld. Keeper, Holt Cn. J. and Trevor Ch. J. 
— . C. cited 2 Vern. £46, Mod. 260. Raymond Ch. J. ſaid, that true it is, it has been 
held that where an expreſs eſtate for life is deviſed, in ſuch caſe no ſubſequent wards ſha!l create 
an eſtate tail by implication, but this is an old, antiquated and exploded opimon, and contrary to 
the later authorities; and in this cafe the ſubſequent words, viz. Without committing waſte, do 
not controul a deyiſe. It is true, where an eſtate for life is deviſed to one, with a proviſion im- 
mediately for all his ſons ſucceſſively, and if he die without iſſue, remainder over, in ſuch cafe 
the deviſee hath but an eſtate for life, becauſe theſe words, if he die without iffue, ſhall be in- 
tended a dying without ſuch iſſue as are expreſſed in the will; and upon this <ſtin&ton the 
caſe of Popham and Bamfield was adjudged ; for there is a great difference between a deviſe to 
J. S. for life, and if he die without iſſue, remainder over, and a deviſe to J. S. (without ex- 


preſſing for what eſtate,) and if he dies without iſſue remainder over. 


15. Deviſe to truſlees and their heirs on truſt to permit A. to 
tale the profits for his life, and afterwards to land ſeiſed to the uſe of 
the heirs of A's body, is a uſe in A. and he has an eſtate tail, .2 
Salk, 79 pl. 6. Hill. 1 Ann. B. R. Broughton v. Langley. 
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Nees 16. A deviſe was t B. for life, without waſte, with priver to 
— ” make a jinture, remainder to his firſt, and ſo to his ſixth ſin (but 
note at the no farther) and then followed theſe words, if B. fhould ate twith- 
end of the out iſſue male of his body, then to C. in fee. It was reſolved 
FR JT by all the judges of C. B. upon a reference out of Chancery, 
S Mod. 2 58. that there being no limitation beyond the ſixth fon, and for that 
Ars: & ivid. there might be a ſeventh who was not intended to be excluded, there 
| 9s fore to lot in the ſeventh and ſubſequent ſons to take (but ſtill 
Ch. j. in take as iſſue and heirs of the body of B. in tail, by deſcent and t 
the caſe of by purchaſe) the court held the words (if B. ſhould die wwfoout 
Work an 4 i ue male of his body) did in a will make an eſtate tail. Vms's 

8 Rep. 759. Arg. ſays, this was folemnly adjudged in Ld. Frevor's 


makes the F 

ſame obſer- time (May 1707.) Langley v. Baldwin. 

vation as to 

the excluding the after - ſone, and to avoid that by making it an eſtate tai 
father, becauſe an after-ſon could not take as a purchator, but he ſar, F D. 171. it is ſaid 
that au plication ſhall newer vide over an epνινν limitatias; fo that an eſui Veviſed to A. for life, 
and after to his firſt ſon and the heirs of the body of ſuch firſt ſon, and if A. die without iffug, 
then the remainder over, in that cate A. ſhail not have an cftate by impiication, becauie there is 
an expreſs limitation in ta: to the firſt ſon. 8 Mod. 314. Paſch. 1 G. 2. in S. C. — 
Gibb. 14. Arg. cites S. C. & ibid. 26. S. C. cited by Raym. Ch. J. accortingly, and ſaid that 
the caſe of Sutton v. Paman ſtands upon the fame reaton, 


*[254] 
Upon a re- 17. Deviie to V. L. fer life, he paying 2001. a-picce to his 
ference for two lifters, and after his deceaſe to the heirs male of the bedy of A. 


nee 
ofthi and the heirs mat: of the body of every ſuch heir male ſeverally and 


judges of ſucceſſively, as they ſhall be 1n priority of birth and ſeniority of 
CE. Bit was age, remainder to B. Whether A. is tenant for life only or in tail? 


by three | 
certified s 2 Vern. R. 551. pl. 501. Paſch. 1706. Legatt v. Sewell, & Ux'. 
an eſtate and Weller. 

tail, but 

Tracy J. held it only an eſtate for life; but the court appearing afterwards not to be ſatisfied 


mplication in the 


with the certificate of the three judges, directed an ejectment to be broug!;t in E. R. in order 


to have the matter ſettled; but it is ſaid that the parties agreed, and ſo the qu ſtion was not 
determined. \Wms's Rep. £8. 92. Paſch. 1700. Legate v. Sewell. Ab. Equ. 394, 395. 
pl. 7. S. C. and adds a nota, that all the judges certified their opin:on, that W. L. Pad but ettate 
for life. —— Caſes in Equ. in Ld. Ialbot's time, 3 Arg. cites S C. and fays the judges were di— 
vided. Upon a caſe per Cowper C. to the C. B. Trevor Ch. J. Blericow and Dorer 
were of opinion in 1766. that the nephew had an eſtate tail veſted in him; but Tracy contra, 
and that he had only an eſtate for life, and that the words (heirs males of his by) ae words of 
Purchaſe, and the intent of the deviſor ſeems apparently ſoto be by limiting the eitate expretsly 
to W: L. for life, and bv limitation over of the eitate to the heirs male, &c. which words 
muſt be rejected as idle and void, if the former words are words of limitation, and this is war- 
ranted by 3 Cro. 313. Clerk v. Day, and 1 Rep. Archer's caſe. For the reaton of ArcagR's 
CASE is not becauſe the deviſe was to the heir male of the tenant for life in the ſingulur number, 
for if it had gone no farther, it would have been an eſtate tail executed, becauſe the word (heir) 
3s nomen collectivum, and the ſame with the word (heirs) 3 R. Ab. 626. and 3 Cro. that it was 
becauſe the eſtate was limited over to the heirs males of the body of ſuch heir male; fo was Paw- 
ſey and Lowdall, and cited by Ch. J. Hale, Vent. 232. and thefe ref ns are an authwity in point ; 
this was a reaſon of Archer's caſe why the heir male touk by purc'.aſe. In LisLE AN UH Gran's 
eaſe 2 Jon. 114. 2 Lev. 223. where the limitations were as here held not to be an eſtate tail ex- 
ecuted in the father, who had an eſtate for life limited to him, and the court went upon the ſame 
rezſ-ns (among others) and vet that was upon a conſtruction of a conveyance, where generally 
the words ſhall be taken according to their legal ſenſe, and their operation in law ſhall controul 
the intent and meaning of the party, bat this is in the caſe of a will where the intent of the party 
ſha!! contro il the legal ſenſe and meaning of the words; and as to the cafe of LI LE ANU Gray 
the judgment of B. R. was affirmed in Cam. Scacc. But notwithſtanding the opinion of the three 
judges, Cowper Chancellor would not give his judgment, and declared he was not ſatisfied, and 
direcied a trial in C. B. &c. but the matter was agreed afterwards, MS. Ke». S. C. — 


N. Z. Thc Chancellor, though he now doubted, had given his opinion when a gοαů,mͤſel, thi W. 
ad 


hid an eſtate tall. Cart, 171. adjudged that it is an eſtate tail as well in a will as a deed, and 
th - ng eſtate for life merged in the tail, Hill. 18 & 19 Car. 2. C. B. agreed in caſe of Rundall . 
v. Ely. | 
18. A. ſeiſed in fee, deviſed lands to B. to hold to him for the Deviſeto A. 

term of his natural life only, without impeachment of waſte, and fur fe only, 

from and after his deceaſe to the iſſue male of his body (if God bleſs peachment of 
Wim with ittue) and to the heir mate of juch iſſue male; and for want v e, and 
K /uch iſſue, teſtator limited two remainders over in the ſame words. 14 3 8 
Itwas adjudged that B. took but an eſtate for life, the eſtate being en 4 
giveg him for life only, and there was a limitation afterwards to the I nd the 
heirs Wale of his iſſue, which was a deſcription of the perſon who 2 7 
Was A, +» the eſtate tail, 2 Wms's Rep. 476. Arg. cites it as 33 
determined. Hill. 12 Ann. B. R. in Ld, Parker's time. Back- an eſtate for 
houſe v. Welke. life only. 


8 Mod. Arg. 
261. cites 9 Ann. e v. Wells. — 10 Mod. 18 t. Mich. 12 Ann. B. R. the 8. C. adjudged 


an eſtate for life only, V Myinder to the iſſue in tail, aud Parker Ch. ]. who delivered the opinion 
of the court, faid, that the words of the will were ſo expreſs to this purpoſe, that neither any 
words that could have been uſed, or any arguments could make it plainer, and that this was the 
obvious and legal import of theie words, and what they would have imported in a conveyance. 
— 8. C. cited Arg. Gt:hb. 12. & ib d 22. Per Raymond Ch. I. in delivering the opinion of the 
cout, Paſch. 1 Geh. 2. B. R. inthe caſe of Shaw v. Weigh, as adjudged only an eſtate for life, 
aud that the iſſue took by purchaſe, and ſays, that there (iſſue male) was a deſcription of the per- 
ſon that ws to take the eſtate tail. — S. C. cited by Raymond Ch. J. 8 Mod. 383. For- 
telcue's Rep. 133. to 140. S. C. adjudged to be an eſtate for life; and Parker Ch. J. who gave 
the * reſolution of the court ſaid, that ſtronger words could not be invented to make the 
itſue in tail take as a purchaſor, than the words in this caſe. ——— Ibid, 65. S. C. cited Arg. and 


Ibid. 75. S. C. cited by Raymond Ch. J. and ibid. 76. 81. & 87. *[25 5] 


19. A limitation in a will to one to take and enjoy the profits of 
an eſtate during his life, and after his deceaſe to the heir male of his 

body, would make an c{tate tail, where nothing appears that explains 
the teſtator's intent to the contrary, otherwiſe not. Comyns's 
Rep. 289. Mich. 5 Geo. 1. C. B. White v. Collins. 

20. A. deviſed a term to B. his ſon during his minority, and if he Gilb. Equ. 
attained 21, then t9 him for his natural life and ns longer, remainder "2 — 
to ſuch of his iſſue to be begotten as he — B. ſhould deviſe the creed that 
fame unto, and if he ſhould die without iſſue, then he devited the the deviſe 
reſidue of the term to his brother J. N. This was held per Par- ** 829% 
ker C. to be only an eſtate for life in A. with a power of diſpoſing cited Arg. 
it to which of his iſſue he thinks fit, the words (no longer) plainly Gibb. 317. 
ſhewing this to have been the intention of the teſtator. 10 Mod. „ 

8 8 
402. Paſch. 4 Geo. 1. in Canc. Target v. Grant. 

21. A. by will deviſed his eſtate to truſtees and their heirs, Cc. 
in truſt, to convey to B. without waſte, remainder to truſtees duting 
his life to preſerve contingent remainders, remainder to his firſt, &c. 
fon in tail male, remainder ts daughters in tail general as tenants in 
common, with power to B. to make a jointure not exceeding a 
moiety; and if B. die without iſſue, then he deviſed the fame over. 

It was objected, that this was an eſtate tail in B. and the rather, 
for that otherwiſe the daughters of the ſon of B. could never take, 
which would be againſt the teſtator's intention. It was anſwered, 
that here was an expreſs eſtate for life to B. and the words (if B. 
die without iſſue) being only words of implication, would not 
merge or deſtroy an expreſs ellate for life according to the caſe of 
VoI. VIII. © U Bam field 


— 7 7 
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Bamfield v. Popham. But Ld. C. Parker exploded the notion that 
words of implication ſhould not turn an expreſs eſtate for life into an 
Mate tail, and ſaid, that if I deviſe an eſtate to A. for lite, and 
- after his death without iſſue then to B. this will give an eſtate to 
ee the A. according * to Sonday's caſe, 9 Rep. 227. b. But here being 
he page | ! . 1 : f : 
2 - 8 following words ( if B. die without iſſue) muſt be intended, if 
quzce; for ſhould die without ſuch iſſue; and that as to what was urged 


hat! a a : 
— =andrvngy unleſs the words ſhould create an eſtate tail in B. his ſon's day$h- 


there is no ters could not take, his lordſhip ſaid, that it did not appear thfit A. 
expreſs intended that he ſhould take, for he might think, that on BA dy1 
ect te for without iſfue male, his name and family would be deter 


life given to B 
the Ertt de- Which reaſon he might limit it over to the daughters of 


vice. Idid. beſides, that B. would be tenant in tail, and whengof age might by 

60g. docking the entail give the premiſſes to his zhters. Wms's 
Rep. 600. bog. Hill. 1719. Blackborn v. Welcy. 

MS. Tab, 22. Deviſe 1 B. for 7 and after his deceaſe to the firſt ſon of 

Ted. C. his body, and the heirs male of ſuch firfl ſon, and ſo to the fourth, re- 


— mainder to his ſiſters, provided that B. commit no walte, and after 


reports it B's deceaſe without iſſue of his body to a charity; adjudged and af- 


— 3 firmed in Domo Proc. that B. had eſtate tail. Arg. Gibb. 13. 


nend Cites Hill. 7 Geo. 1. the caſe of Sutton v. Paman. 
after his death to the firſt ſon of B. or iſſue male of his body and to the next heirs male of ſuc!: 
firſt ſon, and for want of ſich itlue to the ſecond in like manner; but goes not to the third or other 
ſons, FL o deu that the ſud PB, mr the bir Mil- of brs body /hall not commit waſi, or defeat the annuities 
or charitable bequeſts in this will, and then deviſed annuities to two ſiſters, and after the death of 
bis two ſiſters, the truſtees ſhould apply the annuites to certain charities, adjudged in Scacc. that 
this was an eſtate tail; affirmed in the Houſe of Lords. =— This caſe as ftited by Mr. Williams, 
who argued this caſe in the Houſe of Lords to be thus, that A. was /-i/-d of land; in H. in fee of a 
legal :ftatry, and in S. in fee of a truft or equitable ejtatr, and by will dirett.d B. bis wore and truſt e of 
the land in S. te cor:wey bit lend 10 S. to the ® uſ- ef hi; vill, and dew:jed all bis lands In S. and A. !9 Bo 
for life, and afterwards 72 te fr ff ſon or iſſue mal: of his bedy if te bt b-o2ten, and i the beirs malt 
of the tedy of ſich firſt ſon, remainder to the ſaid B's ſecond fon ard bis bir male in tail (not carrying the 
limitations over to his third or other ſons) and afterwards came thi: clauſe (viz.) that mmediately after 
the death of the .. ſtator neu without iſſus male of by; body the pi emiſſes ſhouid go over to truſtees for 
charities, Afterwards B. ſuffered a recovery and died without iſſue, and the queſtion was, whether 
the recovery barred the charities? And that this upon an appeal from an order made by the barons 
of the exchequer to the Houſe of Lords was agreed by all the lords, as to the lunds in H. in which 
the teſtator had a legal eſtate, to be a good recovery, and the charities to be barred by it, but as 
to the truſt lands in S. the order of the Court of Exchequer, was reverſed by a majority, the effect 
whereof was only to reverſe the plea allowed by the Exchequer, and ſo did only put the reſpon- 
dents to anſwer over without determining the right any way againſt them. Wrms's Reports 754. 
Mich. 1721. Attorney General at the relation of Folkes and Battely v. Sutton and Payman. 
Afﬀerwards in conſequence of this order, the barons decreed, that the recovery by B. of the 


truſt eſtate was void, as contrary to the truſt created by A's will, and becauſe there had been ns . 


can⁊ yance of the lands in S. to truſlies, purſuant to the directions in the will, and directed a Conveyance 
and a perp*tual injunction for quieting potſeſſion. But as to the lands in H. in which the teſtator 
had the legal eſtate, the court after a trial at law and a ſpecial verdict found, gave judgment for the 
leifors of the plaintiff, being of opinion that B. the nephew took an eftate tai] in H. and the court 
ordered the tenants to attorn, &c. Wrms's Rep. 766. in a note there ſays, that the order of the 
Houſe of Lords was 29 Jan. 1732. and that the judgment thereupon in the Exchequer was Paſch. 
1737. by the name of (Paman being then dead) Attorney General v. Young & al —— 8 C. 
_ Forteſcue's Rep. 66. Arg. by the namic of Sutton v. Paman, ———S, C. cited Arg. 
Mod. 257. 
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23. A deviſe to E. M. and R. S. during their natural lives, 
equally to be divided between them, and after their deceaſe to the next 
heirs male of their bodies, but in caſe either of them ate without fuch 


o He, 


a limitation to B*s ſon upon his death and after to his daughters, the 


. hinfelt; 


l 
{ 
n 
d 
2 
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i ue, then I deviſe the ſame unto the other of them, and after his 
acceaſe to the heirs males of his body, and for want of ſuch iſſue of bath 


of them, then he deviſed over to others, with a proviſo, that if any 


«of the deviſees cut down timber, unliſi for neceſſary bootes, they ſhould 


orfeit their eſtates; it was held to be an eſtate tail in M. and 8. 
n withſtanding the eſtate was limited to their next heirs male; 
thið was the unanimous reſolution of the court of C. B. when the 
Lord Chancellor preſided there, and was, as I believe, to the ſatis- 
faction of all Weſtminſter-hall; and when this cauſe was brought 
into B. F\, by writ of error, that court ſeemed to be of the fame 
opinion, but as to the points of the pleading, being in a formedon, 
theſe were debated, but no queſtion made as to the limitation of 
eſtate, Forteſcuc's Rep. 84, 85. cited by Forteſcue J. as Paſch. 
12 Geo. 1. Seagf. x. Miller. 

24. A. deviſed lands F. for his life, and after his deceaſe to 
the heirs male of the body 2 ſaid J. S. lawfully to be begotten, 
and his heirs male for ever; but if the ſaid F. S. ſhould happen to 
die without ſuch heir male; then he deviſed them over to V. R. &c, 
Per tot. Cur. this was eſtate tail in J. S. and that the ſubſequent 
words relied upon for the plaintiff, as (His) and (i he dies without 
fuch heir male) are not ſufficient to reſtrain and alter the operation 
of the words (heirs male) and ſo qualify them, as to make a de- 
{cription of the perſon. Forteſcue J. thought (hs) in grammati- 


cal conſtruction would properly refer to Nicholas, but as to that 


the other judges gave no opinion. But they all held that the 
operation of plain and clear words and a ſettled rule of law ſhould not 
be defeated, or broke into, by uncertain or doubtful words, which 
they took the laſt at leaſt to be. But in effect the words (heirs 
males) muſt be rejected to make this an eſtate for life only in 
Nicholas. And therefore judgment was given for the defendant. 
2 Ld. Raym. Rep. 1437. 1440. Mich. 13 Geo. B. R. Good- 
right v. Pullyn & al.” 
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The court 
ſaid the 
words were 
properly 
words of 
limitation. 
They ſaid 
too if theſe 
words had 
been in a 
deed, as 
they are in 
a will, it 
would hays 
een be- 
yond all 
queſtion, 
that an 
eſt te tail 
had paſſed 
to the firſt 
taker. And 
they laid it 
down for 4 


rule, that words in a will ſhall give the very ſame eſtate as ſuch words in a deed would, unlefs 
the intent of the party can be diſcovered to the * con rary. Accordingly they adjudged it an eſtate 
tal, remainder to his heirs in fee, and gave judgment for the defendant, Barnard. Rep. in B. R. 


b, Mich, 13 Geo. Goodright v. Pullen. 


25. Deviſe to A. and B. two ſiſters of the teſtator equally for 
their lives, without committing any manner of waſt, and if either 
of my ſaid ſiſters A. or B. happen to die leaving iſſue or iſſues, then 
to ſuch i/Jue or iſſues of their mother's ſhare, or elſe in truft for the 
ſaruivor or ſurvivors of them and their reſpective iſſue or iſſues, and 
if A. and B. die without iſſue, and their iſſue or iſſues die without 
Jae, then remainder over, &c. In the grand ſeſſions of Wales this 


was held to be an eſtate tail; upon error brought in B. R. this 


judgment was reverſed but afterwards the judgment was reverſed 
in Domo Proc. and the firſt judgment eſtabliſhed. Gibb. 7. Paſch. 
I Geo, 2. B. R. Shaw v. Weigh. 


*[257] 
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it was an her executor's and adminiſtrator's choice and election; and if my 
e = _ ſaid wife ſhall happen to die before the ſaid ſum be raiſed, as aforeſaid, 
Jaſtice then be gave her power, either by deed or will in her life-time, to ap- 
doubied point any perſon to raiſe the fame after her death in manner aforeſaid 
provided nevertheleſs, that if either my ſiſters hereafter named, 


382. Paſch. J. . x 
r Geo, 2. ſuch perſon, for whom my truftecs hereafter named ſhall be t 


the whole tees, ſail pay unto my wife her executors, &c. the faid ſum c 
5 * that the ſaid poiver of felling ſhall ceaſe, and after the deceaſe fof my 
nec were ſaid wife, I deviſe all my eſtate before mentioned to A. B. C and the 
ah tenants ſurvivor and ſurvivors of them, upon the truſts hereatter gxgentioned, 
—_— that is to ſay, in truſt for my ſiſters A. L. and D. E. Equally be- 
judgment twixt them during their natural lives, without committing any man- 

ner of waſt from and after the deceaſe of my ſaid wife; provided 


11 cl. e 
Grand Sef- always that what ſum or ſums of moncy, itt, or in full of the 
cally paid to my wife, 


1 ſaid 500 l. hereby left to my wife, ſhal] 
Gb. 7:9. her executors, &c. by either of my ſaid lifters, that in that caſe my 
| aj os „ will is, that ſuch money be likewiſe raiſed by getting of coal on the 

it the Premitics only; and if either of my ſaid ſiſters happen to die, leay- 


B. R. ail the ) > , 
court held ing iſſue or iſſues of her or their bodies lawfully begotten or to be 


1 begotten, then in truſt for ſuch iſſue or ifſucs of the mother's ſhare, 
nur or elſe in truſt for the ſurvivor or ſurvivors of them, and their re- 


Grand Se- 
n ſpective iſſue or iſſues; and if it ſhall happen that both my ſaid ſiſ- 


fhonswrong, 
OG © ters die without ifſue as atoreſaid, and their iſſue or iſſues to die 

14 r ho . . . ; . : 
without iſſue or ifſues lawfully to be begotten, the ſaid truſtees to 


verſed. | DS” ; 
Id. 28. ſtand and be intruſted to and for my kinſman J. S. and the heirs 


—_— males of his body, &c. and for want of ſuch iſſue, then in truſt for 
10 4 


— — Ibid. 


Moni R. G. &c. And the chief queſtion was, whether this was an eſtate 
the Houte fail, or an eſtate for life, and it was adjudged an eſtate tail in the 


af herds fiiter+, in the great ſeſſions for the county of F. which judginent was 
1105 . WW — o * as . . . 
dend the TEVCricd onawrit of error in B. R. but on a writ of error in the Houte 
ail the of Lords, this lait judgment was reverted and the firſt eſtabliſhed, b 
e u. the opinion of FEyres Ch. J. Pengelly Ch. B. and Forteſcue f, 
3 againſt the opinion of all the reſt of the judges, who held it only an 
order to de- eſtate for life in the ſiſters. Equ. Abr. 184. pl. 28. 28 April, 1729, 
hver their Shaw i Weigh. 
opimons, 8 : : ; 
and Mr. Juſtice Forteſcue, LA. Ch. B. Pengelly, and Ld: Ch. J. Eyre were againſt the judgment! 
dut all the reſt of the judges and barons “ arte d in ſupport of it; but it wis reverſed on 28 Apr. 


Barnard. Rep. in B. K. 54. S. C. and judgment in the grand ſeſſions reverſed. ——— 
le of Lords, and that the 


1720 : b 1 
For teſcuc's Rep. 58. to gr. S. C. with his own argument in the Hou 


judgment ] B. R. was there reverſed nemine contradicente. 
258 
Gibb. 38. 27. A. by will deviſed land, and alſo 19900 1. to be laid cut in land 
. — to the ſame uſes; viz. the 10000 /. to truſlees to purchaſe lands to bt 
tne Matter ſettled on B. for life, ſans waſte, remainder to truſtees, &c, to pre- 
of tne Rolls ſerve, &c. remainder to the heirs of the body of B. remainder over 
1 with a power for B. to make a jointure. And by the ſame will A. 
3 Equ. deviſed lands to B. in the very ſame manner. It was decreed by 
Caſes, 145, the Maſter of the Rolls, after having taken time to conſider of it, 
= 3. that as to the lands, an eſtate for life only paſſed to B. with remain- 
*V....” der to the heirs of his body by purchaſe; and as to the 10000ʃ. 


LS. C de, the court had evident! y power over that, which therefore _ 
| | et 
3 


, cc... 


only an eſtate for lite and not an entail; and the viz. and the other opinion that 
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fettled fo as to make B. tenant for life only, and that his ſons ſhould creed ac- 

. . a ? "vi - _cordingly 
take in tail male ſucceſſively, &c. according to teſtator's intention. dy this 
But L. C. King upon appeal to him declared, if the deviſe of the Matter of 
lands, though ſaid to be ſans waſte, with remainder to truſtees to the Wo. 
preſerve, &c. remainder to the heirs of the body of B. yet this re +7 Arg. 

ainder was within the general rule and muſt operate as words of Cates in 
[r-ritation and create a veſted eſtate tail in B. But as to the Chancery in 


%gol. his lordſhip held, as the Maſter of the Rolls did, and ſaid gas, 
that the diver/ity was where the will paſſes legal eflate, and where that of Lo. 
it only executory and the party muſt come ts this court in order to hade GLtxore 
the benefit of the will; that in the later caſe the intention ſhould g 

, OSVILL Eg 
take place\and not the rules of law. 2 Wms's Rep. 471. Trin. and decreed 


1728. (Hill. 1731.) Papillion v. Voice. accordings 
19 Mick. 1733. ; 


28, Upon the trig the iſſue in this cauſe, the queſtion was, 
what eſtate the words in a will conveyed, which were theſe follow- J 
ing. I deviſe my lands to A. for life, and after his deceaſe remain- | 
ters to the heirs-male of the body of A. and to the heirs-males of ſuch 
i ue male, The Ch. J. was ot opinion, that they conveyed an 
eitate tail to A, and ſaid, that the ſettled diſtinction was, where 
the word (heir) is in the ſingular number, and a {imitation made ta 
the iſſue of ſuch heir, the wo heir is conſidered as a word of | — 
and a deſcriptio perſonæ; but wherever the word (heirs is in the 
plural number) and a limitation made to the iſſue of ſuch heirs, the 
word heirs is conſidered as a word of deſcent and not of purchaſe, 

Barnard, Rep. in B. R. 367. Trin. 3 Geo. 2. Burnet v. 
Coby. 

» Deviſe to B. and his heirs lawfully to be begotten, that is to Barnard. 
ſay, to his fiſh ſecond, third, and every other ſon aud ſons ſucceſſively, * 2 
lawfully to be begotten of the body of the faid B. and the beirs of © anos 
the body of ſuch firſt, ſecond, third, and every other fin and ſons ſuc- Davis. 
ceſſrvely lawfully iſſuing, as they ſhall be in ſeniority of age and > 
priority of birth, the eldeſt always and the heirs of his body to be : J. wes 
preterred before the youngel and the heirs of his body, and in de- Page }. and 
fault of ſuch iſſue then to his right heirs for ever. Per Cur B. has ey were 


clear of 


clauſes are not contrary but explanatory of what heirs of the body of the werds 
B. the deviſor meant; and judgment accordingly by the unanimous under th 


opinion of the whule court, 2 Ld. Raym. Rep. 1561. Mich. 3 — 
Geo. 2. B. R. Lowe V. Davis. | general de- 
icription of 


the former and explained the teſtitor's meaning to be that B. ſhould have a bare eſtate for life, the 
remainder to his ſons in tail, aud they thougit the cafe i 2 Vern. 449. { Bamfield v. Popham] 
diſtinguiſhable from this; for there the words are by way of limitation, but here they explain 
cue another. | | 


: U3 (C. b) 
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(C. b) Eſtate for Life, Tail, or Fee, by Implica- 
tion. By Way of Enlargement. 


1. T ANDS were deviſed to A. and the heirs males of his 

ard if he dies without heirs of his body, that the land hall 
remain to a ſtranger; it was adjudzed that the words (heirs of the 
body) in the contingent, or condition, ſhall not enlarge the eſtate 
precedent, viz. heirs males of the body, but ſhall be rfferred to 
that and no further, Cited by Mead, Mo. 124. pl. 26g. Paſch, 
25 Eliz. as a caſe in C. B. Claxton v. Glaſier. 

2. The teſtator made his will in theſe words, (viz.) F it ſhall 
pleaſe God to take my for Richard before he fh iſſue of his body, 
fe that my /ands defcend to C. his brother, en, &c. all the juſtices 
agreed, that this was a plain implication to make this an eſtate 
tail in Richard by implicauon. Owen. 29, 29 Eliz. Coſen's 
Cafe, 

3. A. has B. a fon by a firſt venter, and C. and D. by a ſecond 
venter, and deviſes land to C. and D. And if either cf them or 
their heirs ds fell the ſame the gift ſhall be void. It is a fee by the 
intent of the deviſor by the word (heirs), Cro. E. 744. pl. 22. 
Hill. 42 Eliz. B. R. Shailard v. Baker. 

4. So where it was, if either of them ar their heirs do ſell the 
fame the lan! ſhall revert, thall not be conſtrued an eſtate tail, 
when it does not appear his intent was to make an eſtate tail, but a 
condition. Cro. E. 745. Shailard v. Baker, 

5. A man devitcd lands in London, to his fon and heirs, after 
the death of his wife, and if his daughters overlived his wife, ſon, 
and his heirs, th'y ſhould have it fer life, and after their deaths J. 
S. ſhould have it paying 61. yearly to the company of Merchant- 
taylors London, to be beſtowed in charitable utes. Reſolved that 
the wife has citate for life by implication; Secondly, that the fon 

had tail by implication, and not fec-ſimple; for as long as the 
daughters lived, the ſon could not die without heirs collateral, 
T hirdly, That the eſtate to J. S. after the death of the daughters 
was a fee- ſimple by reafon of the annual payment of the money. 
Mo. 852, 853. pl. 1164. 1 Jac. Anon, 
3. C. 2 ler. 6, Deviſe to A. for his natural life, and after his deceaſe, I give 
r the ſame to the iſſue af his body lawtully begotten on a ſecond wife, 
cha and for want of ſuch ifſue to B. and his heirs for ever. Provided 
this judz= that A, may make a junture of all the premiſſes to ſuch ſecond wife, 
. which ſhe may enjoy during her life, This was adjudged an eſtate 
the Ex- for life only in A. Per T wiſden and Raiggford J. againſt Hale 
cheyuer Ch. J. Vent. 225. 232. Mich. 24 Car. King v. Melling. 
1 of law, For al: there agrecd that A. took eſtate tail. — S. C. and 8. P. 2 
Mms's Rep. 472. Arg. 
the power for A. to mae a jointure is no indication that an eſtate for life only and not an 
eſtate tail ue intended to paſs; becaute thongh tenaut in tail could make a jointure, yet not with- 
eut ceſtroy ing the elt ate tail by fine or recoveryg Whereas tie teſtator's intention might a 


- 


Deviſe. 


* 260 


te that A. ſhould make a jointure without cutting off the entail. Cited Arg. 25 held by Ld. Har- 
court and ſo reverſed a decree of Ld. C. Cowper's in the caſe of Bale v. Coleman. See 2 \Wms's 


Rep. 473, 474. Trin. 1728. in caſe of Papillion v. Voice. 


7. T. H. had three ſons, T. B. and R. and deviſes lands to B. 
and R. and if B. dies without heirs, R. ſhall have his part; * and 
if R. dies without heirs, T. ſhall have it. The queſtion was, 
\vhat eſtate R. had in his moiety? for it was agreed that B. had 
a1: eſtate tail by implication, by virtue of the words ſubſequent to 
the deviſe, viz. and if B. die without, &c. it was argued per 
Maynard, that R. ſhould alſo have an eſtate tail, becauſe thoſe 
words that did give were the ſame to both of them; and then when 
the teſtator had by the ſubſequent words declared what eſtate he did 
intend ſhould paſs to B. when he ſays, I deviſe to B. and R. the 
words being the ſame to R. ſhall carry the eſtate in the ſame man- 
ner. Nudigate argued e contra, for that by the firſt words, if the 
teſtator had gone "Ivearther, bur only ſaid, I deviſe theſe lands to 
B. and R. neither of them had had but eſtates for life; and then 
when the teſtator by ſubſequent words enlarges the eſtate of one 
of them (by ſaying J. ſhall have it) this word (it) ſhall relate only 
to B's part that was before deviſed to R. if B. dies without heir. 
And the court inclined to this latter opinion, that R. had but an 
eſtate for life in his moiety, implications that carry eſtates ought ta 
be plain and ſtrong; and ſo gave judgment niſi. Freem. Rep. 85. 
pL 104. Paſch. 1673. Allen v. Spendlove. 

8. If one deviſes to his wife 600/. to be paid to F. S. for the 
lands he purchaſed of him, and are 9 — on his wife for her 
life for part of her jointure, and the lands were not ſettled, this is 
a miſtake in the teſtator, and ſhall not by implication amount to a 
deviſe of them to his wife for her lite, it not appearing that he in- 
tended to paſs theſe lands by his will. Adjudged per Pollexfen 
Ch. J. Rokeby and Ventris, but Powell contra, for here appears 
an intent that the wife ſhould have them, and though he is miſ- 
taken as to the way of her taking by the ſettlement, ſhe ſhall have 
them by ſuch way as. ſhe may, viz. by the will, rather than his in- 
tent ſhall be fruſtrated. 3 At 259. Trin. 1 W. & M. in C. 
B. Wright v. Wivell. 

9. G. C. the father being ſeiſed of the lands in queſtion made a 
ſettlement thereof to G. his ſon for life, remainder to Fee Sc. 


ſon in tail male, reverſion in fee to G. the father, who in June 1683 
made his will as fellows, viz. As touching my lands and tenements, 
&c. my will is, that if my ſon's wife die during the life of her huſband 
without iſſue- male, that then he ſhall have power to make a jointure to 
any other wife, and for want of iſſue male of his ſaid ſon, then the 
lands ſhall be and remain to his ſon by any other wife, and his grand- 
daughter ſhall have 40001. and in caſe of failure of iſſue-male by his 
fon G. then all his lands ſhall go to his grand-chilaren and their heirs, 
ſhare and ſhare alike, It will be impoſſible to make this an eſtate 
tail by tacking the eſtate by the will to the eſtate for life in 
the ſettlement on purpoſe to ſupport the contingent remainder ; 
becauſe the ſettlement and will are tus diſtinet conveyances ; and 

| U 4 therefore 
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therefore judgment was given that tbis was not eſtate tail. 
4 Mod. 316. to 319. Mich. 6 W. & M. in B. R. Moor 
v. Parker. 

10. A. ſciſed of lands in 7 had iſſue two ſons B. and C. and made 
his will and devi/ed ſeveral lands to B. and that B. ſhould renounce 
ail his right in Black-acre (of which the deviſor was then ſeiſed) 1 
C. and it was objected, that this was no deviſe of the land to N. 
2dly, That if B. ſhould relcaſe his right, this was intended to be 
only an eſtate for life; but becauie the words were (all His right) 
it was apparent that A. intended that C. ſbeul have fee, and ac- 
cordingly they certified their opinions to the Lord Chancellor. 
Ld. Raym. Rep. 187. Paſch. 9 W. cited by Treby Ch. J. as 
lately referred by the Lord Chancellor to Holt Ch. J. and 


himſelf. Hodgkinſon v. Star. 
[ 261 ] 11. Deviſe to A. for life, remainder to 1 fon of A. in tatl 


T1. cafe of Male, and fo on to the tenth ſon in tail male and if the ſaid A. die 
Po Without ifſue male of his body, the remainder over. Alſo by a 
axv Ba>- codicil annexed, he recited whereas he had given an eſtate tail to A. 


mifceb n. Kc. And it was objected, that by the codicil the intent of the 


ed in Selc. deviſor appeared and that by the will A. had an eſtate tail 
2:5. Ac- for he might have * p:fthumous children and more than ten ſons. 


co ding to 6 : . : f . 
Lim it was Sed non allocatur; for where a particular eftate is expreſsly deviſed, 


a deviſe to We will not by any ſubſequent clauſe collect a contrary intent 
A. tor tute, inconſiſtent with the firſt by implication; and therefore they 


eee conſtrued dying without iſſue male, a dying without ſuch iſſue male. 


ſon of A. in And they ſaid there was a mighty difference between a deviſe to f. 
tail mate; and if he die without iſſue then ts B. and a deviſe to A. for life, and 


3 o if he die without iſſue, then to B. Adjudged per Wright Ld. 


ſon in tail Keeper, Holt Ch. J. and Trevor Ch. J. 1 Salk. 236. Hill. 2 


4 ok and Ann. in Canc. Popham v. Bamfield. 
e has 
dropped the material words, “ 79 all and ivory fon and fins of hit body,” for it was not to the 
tenth ſon aiily as he puts it; and if A. dirs without iſſue mole of i: dy reminder over, and by 2 
c£:d:c.:/ axnexed, be recited, that wherers he bad den an t- tilt» A. Kc. And it was objected 
there, that the teſtator's intent appeared that A. ſhould have an eſtate tail, and A. might have 
poſthumous children, and more than ten ſons, ſed non allocatur: for 2 a par ticular fate 15 
ep det jed, we will nat ty any ſabſrquent cl1ſe coll a cwniroary witint incunſiſtent with the ff by 
#m-plication ; and therefore they conſtrurd “ dying without iſfue male” dying without ſuch iffue 
male. The cafe in truth was, a deviſe was made to A. for life, reniainder to all and every 
Ton and ſons of his body, who therefore would all be intitled to take before the remainder man; 
ſo that here being a deviſe to all the ſons, there was no occaſion to conſtrue it an eſtate tail in 
order to fulf the intention of the teftator. Per Raymond Ch. J. who ſaid he had ſeen the caſe. 
Gibb. 26, 27. Paſch. 1 Geo. 2 B. R. in caſe of Shaw v. Weigh. | 
* Theſe words being words of limitation only, after an expreſs eſtate for life and being in 
default of ſuch iſſue could not create an eſtate tail, and tlie rather too, where it would defeat the 
intent of the teſtator (as where he limited it over to ſeveral others in the like manner) by im- 


powering A. to whom it was limited to barr all the ſubſequent remainders by a recovery. 


Wiss Rep. 333. per Ld. C, Cowper, Hill. 1716. Humberſton v. Humber ſton. 


12. T. C. being ſeiſed in fee of lands in W. conveyed the ſame 
to the uſe of B. his fon for life, remainder to M. his wife for life, 
remainder to the right heirs of B. and dies; B. by his will deviſes 
in theſe words (viz.) My lands in WW. my wife is to enjoy for her 
life, and after her death of right it goeth to my daughter E. for 
ever, provided fhe has heirs. Now if my ſaid daughter ſhould die 
before her mother, or without heirs, and my ſaid wife M. ſhould 

marry 
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marry again, and have an heir male, I bequeath him all my richt to 
that eſtate, not thinking I can ſufficiently reward her love. B. 
died without iſſue male, having _— one daughter E. who died 
without iſſue, and the leſſors of the plaintiff are heirs at law to her, 
and co-heirs of J. C. brother of the faid B. After B's death, M. 
married T. H. by whom ſhe had iſſue the defendant. For the 
plaintiff it was inſiſted, that the leſſors of the plaintiff are the heirs 
at law to whom the eſtate belongs, if it is not diſpoſed of other- 
wiſe by the will of B. That by this will nothing paſſed to the 
defendant; for he could not take but by way of remainder, or by 
way of executory deviſe; and he could not take by way of re- 
mainder, becauſe nothing is deviſed to E. the daughter; for the 
will does not give her any eſtate, but only recites the eſtate which 
ſhe had before; for it ſays, his wife ſhall enjoy for her life, and 
after her deceaſe of right it goes to his daughter for ever, provided 
ſhe have heirs, 0 is only a narration or recital of the eſtates 
as they were by the marriage ſettlement. And afterwards judg- 
ment was given for the plaintiff upon the firſt point, — here 
was no deviſe to E. and then the firſt fon of the wife by her ſecond 
huſband could not take by way of remainder, Comyns's Rep. 232, 
233, 234. pl. 130. Mich. 2 Geo. B. R. Right v. Hammond, 
c. al 


13. If he dies without iſſue, or before iſſue, or if he departs not 
leaving iſſue, or if he dies not having a ſon, all theſe limitations 
create an eſtate tail, Arg. 2 Vern. 766, I rin. 1719, in caſe of 
Pinbury v, Elkin. | 
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Cro. E. 26. 
Lee v. Vin. 
cent. 8. P. 
— Le. 285. 


S. C. — Vent. 230. S. P. 


- 


14. The holding an eſtate tail good by implication is always in 


maintenance of the intention of the deviſor. Arg. 10 Mod. 403. 
Paſch. 4 Geo. I. in Canc. in caſe of Target v. Grant. 

15. And per Parker C. it is ever in favour of the heir at law 
that an eſtate tail is created by implication, to whom no eſtate 
being given by the will ſo as to enable him to take by purchaſe, 
and there being neceſſity (if he takes at all) of his taking by de- 
ſcent, wherefore to ſupport the intention of the teftator that the heir 
ſhould take the law creates by implication an eſtate tail in the an- 
ceſtor to veſt it in the iſſue by deſcent. 10 Mod. 403. Paſch. 4 
Geo. 1. in Canc. in caſe of Target v. Grant. 

16. But where there is a proviſion how it ſhall go to the 1/ſue this 
reaſon ceaſes, as where in the principal caſe it was deviſed to go in 
remainder to ſuch of the iſſue of the deviſee for life as the ſaid de- 
viſce for life ſhould deviſe the ſame unto; in this cafe, until ſuch 
deviſe made by the deviſee, nothing veſts in the iſſue, per Parker 
C. 10 Mod. 403. Paſch, 4 Geo. in Canc. Target v. Grant. 
17. R. W. ſeiſed in fee of the lands in queſtion had two fons R. 
and G. and by his will deviſed in theſe words, viz. I give to my 
wife J. all my freehold lands in C. in the county of E. (being the 
lands in queſtton ) and 1 ſome other bequeſts he ſays, I give to my 
fon G. my freehold lands in C. after my wife's deceaſe ; and if it jhall 


happen that my ſon G. ſhould die before he attain the age of 21 * 
A then 
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then the ſaid lands ſpall deſcend to my ſon R. and his heirs for ever ; 
R. was the eld ſi ſon and heir of the teſtator, G. was his younger 
fon by a ſecond wife; G. attained his age of 21, and by his will 
deviſed the lands to his ſiſter, the wife of the defendant and her 
heirs, and then died in the life of F. his mother, The leſſor of the 
plaintiff claimed under R. and it was referred by Eyre J. whether 
G. had an eſtate in fee, or only for life; and it was inſiſted that G. 
took a fee, for if he had only an eſtate for life, he took nothing, 
and the deviſe that R. his heir ſhould take if G. died under age, 
imports that he ſhould not take, if he did not die under age; 
but by Eyre J. here is ne deviſe to the heir of G. and no one ſhall 
take againſt the heir without an expreſs deviſe to him. Judgment 
for the plaintiff, Comyns's Rep. 353, 354. pl. 177. Mich. 7 
Geo. C. B. Fowler v. Blackwell, & al'. 

18. If lands are deviſed 10 truſtees, without any words of limita- 
tion to ſupport the truſt of eſtates of inheritancegFiey by implication 
muſt have an eſtate of inheritance ſufficient to ſupport the truſt ; 
for there is no difference between a deviſe to a man for ever, and 
to a man upon truſts, which may continue for ever. Adjudged, 
Eq. Abr. 176. pl. 8. cites Paſch. 1 Geo. 2. in B. R. in cafe of 

Shaw vv, Wright. 
MS. Rep. 19. Mrs. Frances Ellis by will dated 10 December 1685, de- 
Mich. i Viſes all her manors, meſſuages, lands, tenements and heredita- 
Canc. Lacy ments in A. B. and C. in the counties of Glouceſter and Surrey 
Jones & 2 to Thomas Earl of in the county of Dorſet Eſq ; and 
Au. Charles Morgan of the Inner Temple Eſq; their heirs and 
q athgns for ever, vpn truſt and confidence nevertheleſs, but not upon 
condition that they and the ſurvivor of them, and the heirs of ſuch 
ſur» ivor, ſhall and will in the firſt place, out of the rents, iſſues 
and profits of the ſaid manors, &c. pay and ſatisfy the ſeveral lega- 
cies, deviſes and bequeſt herein after mentioned, viz. Imprimis, ſhe 
gives and deviſes an annuity of to Jane Maſters for life, 
and then deviſes other annuities fer life to other perſons, to be paid 
[ 263 ] out of the rents and profits, and after her truſtees re-imburſing 
themſelves their caſis and charges, ſpe doth appoint her truſtees ta 
pay all the reſt and reſidue rf the rents, iſſues and profits to the proper 
hands of her daughter Cecil Fiennes, or to -_ perſon or perſons as 
ſhe ſhall by any writing er writings under her hand and ſeal direct 
and appoint fer and during the term of her natural life, and from 
and after her deceaſe, the truſtees to ſtand and be ſciſed of the pre- 
milies to the uſe of the heirs of the body of her jaid daughter Cecil 
Fiennes, ſeverally and ſucceſroely as they ſhall happen to be in pri- 
ority of birth and ſentority of age, and to the heirs f their reſpettive 
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Bodies in tail general ſubjett to the payment of the ſeveral annuities. 
And in caſe of failure of the iſſue of the body of her ſaid r 
Cecil Fiennes, then to the uſe of lady Catherine Jones, &c. Cecil 
Fiennes and her huſband levied a tine, and ſuffered a recovery of 
the premiſtes, and died without iſſue, under whom the defendant. 
Lord Say and Scale claims the eſtate, and Lady Catherine Jones 
claims under the will of Mrs. Franccs Ellis by virtue of the re- 
mainder limited to her by the ſaid will, 

N Talbot, 
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Talbot, Solicitor General, and Mr. Mead for the plaintiff, ar- 
gued, that Cecil Fiennes took only a truſt eſtate for life by the 
will, with a contingent remainder to the heirs of her body in tail 
general, and conſequently the fine and recovery by Cecil — 
could not bar the remainder given to the plaintiff by the will of 
Frances Ellis, that the direction to the truſtees to pay the reſt and 
reſidue of the rents and profits, after payment of the ſeveral annu- 
ities to the proper hands of Cecil Fiennes, who was a married 
woman, was a bare truſt, and not an ufe executed by the ſtatute of 
27 H. 8. of uſes. It was a truſt for her ſeparate benefit, and for 
the benefit of the annuitants, and to conſtrue it an uſe executed 
would ſubject it to the power and controul of her huſband, con- 
trary to the plain intent of the teſtatrix. 

hat the ſubſequent limitation to the heirs of her body ſeverally 
and ſucceſſively as they ſhall be in priority of birth and ſeniority of 
age, and to the heirs of their reſpective bodies in tail general, is 
an uſe executed by the ſtatute, and cannot be conſolidated with the 
precedent truſt limited to Cecil Fiennes for life to create an 
eſtate tail by operation of law in Cecil Fiennes, and thereby put 
it in her power to defeat the intention of the teſtatrix. And as to 
the ſubſequent words, viz. in caſe of failure of iſſue of the body of 


the ſaid C. F. then to the plaintiff Lady Catherine Jones, &c. 


theſe words do not create an eſtate tail in Cecil Fiennes by im- 
plication, but only connect the remainder over with the precedent 
eſtate, but don't inlarge the precedent eſtate, becauſe no legal 
eſtate veſted in Cecil Fiennes. 

The Attorney General and Mr, Lutwitch for the defendant 
argued, that if the firſt eſtate deviſed to Cecil Fiennes be a truſt, 
why is not the ſubſequent limitation to the heirs of her body a 
truſt likewiſe ? The legal eſtate is given to the truſtees and their 
heirs, and if the legal eitate paſſes to them in fee, all the ſubſe- 
quent uſes are uſes upon an uſe, and conſequently truſts not exe- 
cuted by the ſtatute 27 H. 8. and if the eſtate given to C. F. for 
life, and the ſubſequent limitation to the heirs of her body be 
hkewiſe a truſt, theſe two truſt eſtates will be conſolidated together, 
and create an eſtate tail in equity, and then the fine and recovery 
will operate upon an eſtate tail in equity, as well as upon an eſtate 
tail at law, and bar the remainders, and in this cafe either both 
eſtates are executed by the ſtatute, or neither, and take it either 
wat the remainder to the plaintiff is barred. 

ing C, was of opinion that by the words of the will the uſe 
was executed in the truſtees and their heirs during the life of 
Cecil Fiennes, and ſhe had only a truſt in the ſurplus of the rents 
and profits, after payment of the annuities during her life, but b 
the ſubſequent words, viz. That the truſtees ſhould Rand ſeiſed 
to the uſe of the heirs of the body of Cecil Fiennes, &c. ſubject to 
the | x papa of the annuities, the uſe was executed in the perſons 
intitled to take by virtue thereof, chargeable with the payment of 
the annuities, and therefore there being only a truit eſtate in the 
anceſtor, and an uſe executed in the heirs of her body, thoſe 
different intereſts could not unite ſo as to create an eftate tail by 
. opcration 
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Ow. 20, 30. 
29 Eliz. 
Coſens's 
caſe. S. P. 
and ſeems 
to de S. C. 
agreed by 
all tlie 
juſtices, 
ttt ua 
a plain im- 


Deviſe. 


operation of law in the anceſtor, and decreed accordingly for the 
plaintiff, who was next in remainder under the will. 


(D. b) Eſtate for Life, in Tail, or Fee. By 
Words of Reſtriction or Implication. 


1. I F a man deviſe his lands o three and to his exon heirs, and 
that the one ſhall take the profits, and dies; the pernour dies; 
the other ſhall be compelled by ſubpœna to make an eſtate, or 
releaſe to the heir of the deviſor; for this deviſe ſball be taken to be 
to the uſe of the pernour for his life, and after ts the uſe of the ferffor 
ond bi * quod 22 Br. Econ al. Gel, 4 _ 
O H. ©. 
. 2. A. had iſſue B. C. and D. ſons; B. diE leaving his wife 
enſient ; A. deviſes to the child my fon B's wife now goes with 20 l. 
yearly to be paid ta the uſe of the child for 20 years, and if my ſon C. 
die before be has any iſſue of his body, { that my land defcend to D. 
before he comes to 21 years, then, &c. C. by implication of the will 
had eſtate in tail, as well by the words (if he die before he hath 
iflue) as if it had been (if he die without iſſue). Mo. 127. pl. 
275. Paſch. 25 Eliz. Newton v, Barnardine. 


plication to make an eſtate tail. 13 H. 7. 17, 
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3. If a copyholder ſurrenders to the uſe of his will, and after deviſes 
part to A. other part to B. and the reſt to C. and if A. B. and C. 
live till of age, and have iſſue, then to them and their heirs, to give 
and ſell at their pleaſure; and if one of them die without iſſue, wills 
that the other, or others, fhall have all the lands; and if all die 
without iſſue, that his executors ſhall ſell the ſame, and give the money 
to the, poor. It was agreed by all, that by the firſt words of the 
will the three deviſecs had but an eſtate for life; and afterwards 
reſolved, that no eſtate tail is created by the will, but that the fee 
fimple is ſettled in them when they came to their lawful age and 
have ſuc, and fo the reſidue of the deviſe is void; and judgment 
accordingly. 2 Le. 68. pl. 92. Trin. 27 Eliz, C. B. Brian v. 
Cawſen. | 

4. Deviſe to his wyfe for life, and that after her deceaſe that his 
executors ſhould receive the profits till goo l. ſhould be thy an for the 
preferment of his daughters; and after that ſum was levied, then 
the lands ſhall remain to his right heirs males for ever; and if his 
heirs males ſhould diſturb his executors in receiving the profits, then 
their eſtate ſhall ceaſe, and the lands ſhall be divided among ft his 
daughters then living. The heir male made a leaſe to the plaiu- 
tiff; the daughters entered, and the leſſee _—_— an ejectment; 
but judgment was given againſt him. Cited by Hobart Ch. J. 
Hob. 34. as adjudged Mich. 7 Jac, B. R. Rot. 115. as Aſhen» 
hurſt's caſe, alias, Aſhenhurſt v. Curtis. ; 

5. A. deviſed that if his daughter B. married J. S. then his 


Cited Arg, lands ſhould be and remain to B. and the heirs of her bady, but if 


B. did 


Deviſe. 


B. died without iſſue, then after the death of B. and J. S. they 
ſhould be and remain to C. and D. Afterward B. married J. S. 
and died without iſſue. J. S. ſurvived. The court of Chancery 
decreed the profits to J. S. for life, but upon appeal to the Lords 
this decree was reverſed. Parliament Caſes 87. Wood, alias 
Cranmer v. D. of Southampton. 


26r 


3 Mod. 
232. 

S. C. cited 
Arg. 2 
Verne 37, 
and that it 
was reſolv- 
ed in the 


Houſe of Lords, that 0 truſt being declared dus ing the life of J. S. (but only from and after the death 
of J. S. and B. without iſſue, and B. being dead without iffue, and J. S. yet living,) that duriug 


his life the 7 reſa/icd, and deſcended to the heirs at law of A. 


6. Deviſe of lands in truſt for A. for life, with power to make Wmy's 
leaſes, and from and after her deceaſe in truſt for the heirs male of Rep. 142. 


the body of A. Cowper C. decreed an cſtate for life only to be con- 


C.pCro. 


5 . E. 313. pl. 
veyed to A. and to his firſt and other ſons in tail male. But Ld. 5. Ha — 
Harcourt decreed an eſtate tail to A. and the heirs male of his = B. R. 
body, it being baggvill, but admitted it might be otherwiſe on mar- — 
riage articles founded on the agreement of parties. But in a to make 
will you muſt take the words as you find them. 2 Vern. 671. l_ is ſo 

. 4 „ ar trom 
Paſch. 1711. Baile v. Coleman. ras 


the eſtate from being a tail, that it is an improvement of the eſtate tail itſelf, in regard that by 
the ſtatute H. S. the power of leaſing thereby given to the tenant in tail, will bind only the iſſue, 
and not the remainder or reverſion, but now by thi; expreſs r the leaſes made in purſuance 
thereof will bind the remain ir or reverſion as well as the iſſue, and ſuch leaſes ſo made are good 
without fine or recovery. Per Northey Attorney General. Arg. Wms's Rep. 144. and admitted 


per Lord Harcourt. Ibid. 145. Paſch. 1711. Bale v. Coleman. 


7. William Stawell of Bovey Tracey Park in the County of 


Devon, by his will dated 2d June 1702, did deviſe and bequeath 
unto William Coleman of Gornhay in the ſaid county of Devon, 
Eliz. Bale, wife of Chriſtopher Bae Eſq. and William Bogan the 
ſon of Walter Bogan of Gatecomb Eſq. and John Legatlick of 
Little Hempſton, clerk, all his lands, manors, tenements, meſſuages 
and hereditaments whatſoever, ſituate in the counties of Devon and 
Cornwall, to have and to hold the ſame unto them the ſaid William 
Coleman, Eliz. Bale, William Bogan, and Fohn Legaſſick, their 
heirs and aſſigns for ever, to the intent they the ſaid W. C. E. B. 
William Bogan and John Legaſſick ſhould after his deceaſe ſell and 
477 of all or any part of the ſaid lands, manors, &c. and with 
the money to be raiſed thereby 1% pay and diſcharge all his debts, 
and then declared that his will was, that all his juſt debts and le- 
acies ſhould be punctually paid, after which he gave deviſed and 
— unto the ſaid William Coleman, Elizabeth Bale, William 
Bogan and Fohn Legaſfich, their heirs and aſſigns for ever, equally 
to be divided between them, all ſuch lands, manors, &c. as ſhould be 
and remain over and above the diſcharge of his debts and legacies, and 
further declared, that the eſtate of inheritance he had thereby given, 
deviſed and bequeathed unto the ſaid Fohn Legaſſict, his heirs and 
aſſigns, was in truſt to, and for the ſaid William Bogan, his heirs 

and aſſigns. | 
== the ſaid William Stawell made a codicil, and an- 
nexed it to the will, dated the 10th of the ſaid month of June, 
which was in theſe words, Item, my will is, that after my debts and 
legacies are paid, and a dividend made of the remainder of my 
| manors, 


MS. Rep. 
Trin. Vac. 
8 Ann. and 


Paſch. 10 


Ann. in 
Canc. Bale 
v. Coleman, 
& al'. 
which is the 
S. C. as the 
above; but 
is more 
fully te- 
ported than 
in either of 
the above- 
mentioned 
reports. 


Deviſe, 


manors, lands, tenements, rents, reverſions and hereditaments, 
and between the ſaid William Coleman, Eliz. Bale, and William 
Bogan, and their heirs and aſſigns, that notwithfanding the expreſs 
words in my will to Elix. Bale and her heirs and affigns for ever, I 
ao hereby declare, and my will, intent, and meaning is, and my 
deſire is, that it be jo taken and _— in law, that that part of 
my ſuid manors, lands, tenements, &c. which ſhall happen to fall for 
the ſhare and dividend of the ſaid Elizabeth Bale, ſhall be and re- 
main to ſuch uſes, intents and purpoſes as are herein after mentioned 
and expreſſed, and to, and for no other uſe, intent or purpoſe 
whatſoever, i. e. to and for the uſe and behosf 4 the ſaid Elizabeth 
Bale, for and during the term of her natural life, with power of 
letting, ſetting, and leaſing all or any part of ſuch ſhare or divi- 
dend for qq years determinable upon one, two or three lives, either in 
peſſeſſion or reverſion, and after her deceaſe to the and beho; of 
ber ſon my couſin Chriſtopher Bale, for and during the term of his 
natural life, with the like power of letting, ſetting, and leaſing in 
all or any part of ſuch ſhare or dividend fr gg years, determinable 
upon one, two or three lives, either in poſſeſſion or reverſion, and 
after the deceaſe of the ſaid Chriſtopher Bale, then to the uſe and 

hoof of the heirs males of the body of the ſaid Chriſtspher Bale, 
lawfully to be begotten, and for default of ſuch ſue ta the uſe and 
behoof of the ſaid William Coleman, and William Bogan, their beirs 
and aſſigns for ever, equally to be divided between them. 

Some ſhort time afterwards the teſtator died, and there being a 
defect in the will, by not enabling the ſaid John Legaſſick to act as 
a truſtee for the 4th part deviſed unto William Bogan an infant, 
and to ſell the ſaid eſtates, the ſaid Mr. Stawell dying much in debt, 
and his lands being moſtly mortgaged, &c. an act of parliament 
was in the ſecond year of the now queen paſſed, enabling the ſaid 
William Coleman and other truſtees to make ſale of lands for the 
payment of the dcbts and legacies of the ſaid William Stawell 
deceaſed, and after the payment of the ſaid debts and legacies, the 
faid Act did direct that the ſaid William Coleman, Eliz. Balc, and 
John Legaſſick, and the ſurvivor of them the ſaid William Cole- 
man, and Eliz. Bale, ſhould make a diviſion of the overplus, ac- 
cording to the directions of the will. But no notice is taken of 
the codicil in the act of parliament. | 

In Hill. Term. 1 Ann. a fine was levied by Eliz. Bale and her 
huſband, of a meiety of all Mr. Stawe!Ps eftate to one Triſtran 
Bowdage, in order that a common recovery might thereupon be had, 
and ſuffered (as it was intended) to bar the eftate tail limited t9 
Chriſtopher Bale the ſon, and the heirs males of his bouy, and ac- 
cordingly a præcipe was brought by Thomas Bowdage againſt 
Triſtran Bowdage, who vouched Elizabeth Bale and Chriſtopher 
Bale her ſon, who vouched over the common vouchee, and this 

fene and recovery were declared to be ts the uſe of Chriſtopher Bale the 
ſon, and his heirs after the death of his mother. Note, at this 
time none of the debts and legacies of Mr. Stawell were paid, or 


but to the amount of 120 l. 
2 But 


Deviſe. 


But the debts being all now paid, Chriſtopher Bale the ſon pre- 


ferred his bill againſt Coleman, his father and mother, William 
Rogan and John Legaſſick, that they might come to a dividend 
of the overplus of Mr. Stawell's eſtate now remaining, after his 
debts and legacies were paid, and inſiſted, that there being an 
eſtate veſted in him and his heirs after the death of his mother, by 
the ſaid fine and recovery, he ought to have uch eſtate ſettled in 
him upon the dividend. 

Mr. Coleman then prefers a croſs bill againſt the ſaid parties, 
and prays that a dividend may be made of this eſtate, and that the 
court would direct what eſtate ſhould be limited by the diviſion- 
deeds to the ſaid Chriſtopher Bale the ſon, he inſiſting that his 
eſtate was but in contingency until after the debts and legacies 
paid, and a dividend made, and that the words in the codicil did 
declare a truſt of the dividend of Mrs. Bale's ſhare, which when 
it comes to be put *wexecution by a court of equity, ſhall be exe- 
cuted according to the intention of the teſtator expreſſed in the 
codicil, and that the limitation ought to be after the death of Mrs. 
Bale to Chriſtopher Bale her ſon, during his natural life, with 
power of letting and leaſing as aforeſaid, remainder to the firſt and 
other ſons of the ſaid Chriſtopher Bale the ſon, and to the heirs 
males of the body of ſuch firſt and other ſons, remainder over to 
William Coleman and William Bogan, and their heirs, &c. 

Upon the hearing of this cauſe before my Lord Chancellor Cow- 
per, he declared his opinion for the plaintiff Coleman, and directed 
that an account ſhould be taken of Mr. Stawell's eſtate, and that 
what remained ſhould be divided into four parts, and that the fourth 
part which ſhould fall for the ſhare of Mrs. Bale, ſhould be limited 
to the uſe of her for life, with ſuch power of leaſing as in the codi- 
eil, and after her deceaſe to the uſe of Chriſtopher Bale her ſon dur- 
ing his natural life, with the like power of leaſing, and after his de- 
ceaſe to the firſt and other ſons of his body, and to the heirs males 
of the body of ſuch firſt and other ſons, remainder to W. C. and 
W. B. and to their heirs and aſſigns. 

In the arguments of this caſe two points were made, 

Iſt, Whether this overplus ſhould be divided into three parts 
or four parts. 

2dly. What eſtate was to be limited to Chriſtopher Bale the ſon 
upon ſuch diviſion as aforeſaid. i 

As to the firſt point that depended upon the words of the codicil, 
whereby it was declared that after the dividend made between the 
ſaid William Coleman, Elizabeth Bale and John Legaſſick their 
heirs and ailigns, Mrs. Bale's ſhare and dividend ſhould be to ſuch 
uſe as aforeſaid ; for here the dividend is mentioned to be made but 
between three perſons. But my Lord declared that the eſtate 
ſhould be divided into four parts, one moiety whereof was to be- 
long to the ſaid William Bogan; for though the words here ſeem 
to imply, that this eſtate ought to be divided into three parts; yet 
they have relation to the will itſelf, and by that it is expreſsly Lad 
that the eſtate ſhall be equally divided amongſt Coleman, Bale, 
Bogan and Legaſſick. 

As 
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As to the ſecond point my Lord ſaid, that a di/7in/7/9n would 
govern this caſe, i. e. when an e/tate was executed, and when it was 
only executing, and therefore if in this caſe a dwi/e had been to the 
fon for his natural life, with ſuch a power of leaſing as is before 
mentioned, and after his * to the heirs males of his body; this 
would have been an eſtate tail in the Jon executed; for though the 
party's intention 1s plain that he ſhould have an eſtate for life 
only, yet the law executing theſe two limitations into an eſtate tail, 
equity will not interpoſe, but as the tree falls ſo it muſt lie. But 
when an eſtate was only executory, and ſomething was ts be done be- 

fore any ejtate could be veſted or executed in the party, this court will 
direct the conveyance, not that it ſhall be in the words of the will, 
but according to the intention of the party. Now in this caſe after 
the debts and legacies paid, the deviſe is to Mrs. Bale and her heirs 
and aſſigns of one 4th part in common, and when this diviſion 
directed to be made is compleated, the limMtion to the ſon is to 
ariſe out of a divided 4th part, fo that the codicil is a declaration 
ot the uſe or truſt of this 4th part, and though the words of the cadicil 
be that it ſhall be fo taken in law, yet theſe words are not of any 
weight, ſo as to make this a legal eſtate executed. 

And then this being but a truſt, this court will direct the execu- 
tion of it, and the intent of the teſtator here was plainz that this ſon 
ſhould have but an eſtate for life; for it is limited to him during 
the term of his natural life, with a power of leaſing for 99 years, 
and goes on and fays, and after the deceaſe of the ion, then to the 
heirs males of his body, with a remainder over, and as to an ob- 
jection that was made, that it was the intention of the deviſor that 
this ſon ſhould have an eſtate tail, becauſe he had by the codicil a 
greater power of leaſing than was given to a tenant in tail by the 

[ 268 ] {tatute. It was well obſerved at the bar, that no ſuch inference could 
be made of the party's intention, for that the power of leaſing was 
annexed to the eſtate for life, and therefore when that eſtate was 
merged by the acceſſion of the eſtate limited to the heirs males of 
the body of the ſon, the power of leaſing annexed to that eſtate was 
deſtroyed with it, ſo that upon the whole he decreed as above; for 
in the caſe of a will or articles where a thing is to be executed, 
the intent of the party ſhall be purſued. 

A point in this caſe was ſpoken to about the validity of the fine 
and common recovery, viz. That the fine and recovery could not 
bar this eſtate tail, (ſuppoſing it to be one) it being but a poſſibility 

1 Chan. or a contingent intereſt after the debts and legacies paid, and a divi- 

Catcs, 49. dend made according to PELL and BROwN's caſe, but no opinion 

Chi Coſec, was given to this point, becauſe the fine and recovery could not 

62. 78. 3 fignif any thing as this caſe ſtood, ſeeing my Lord's opinion was, 


Mod. Caſes, that C. B. the ſon ought to be made tenant only for life with power 
ISI leaſing, &c. 

Afterwards (Paſch. 10 Ann.) this cauſe was re-hcard before my 
Lord Keeper, Sir Simon Harcourt, upon the plaintiff Bale's peti- 
tion, and my Lord was of an opinion to vary the former decree, by 

ſhould after her death be 
| conveyed 


13. 226. 4c. 


directing that Mrs. Bale's divided 4th part 


Deviſe. 


conveyed to the uſe of her ſon C. Bale in tail, and the ſaid former 
decree was accordingly varied as to this limitation. 

My Lord ſaid, that he had a great reſpect for his predeceſſor, 
but that he muſt determine cauſes according to his own conſcience, 
and could not agree with this decree, and added, that this caſe 
differed from the caſe of articles, where the intent of the parties 
was to be regarded; they are to be looked upon as purchaſors, the 
nature and matter of theſe articles is to fix eſtates in families, and 


it would be abſurd to make ſuch a conitruction of them as to be of 


no effect. ſn the caſe of a deviſe there is no purchaſor, no contract, 
no family to be provided for; yet here it is ſaid the intent ought to 
govern, but then this muſt be a manifeſt and certain intent, and not 
an arbitrary once. It muſt be according as it appears upon the will, 
and according to the known rules of law, it is nat to be left to a 
latitude, and as it may be gueſſed at. In this caſe there is a deviſe 
jointly to truſtees till debts and legacies are paid, What if the 
eſtate had been charged and ſubjected for this purpoſe, and after 
this the teſtator had deviſed in the fame words as in the preſent 
will? this court had no power over it. Doth a deviſe of a legal 
citate alter this caſe? It is the ſame as if there had been no truſt, 
Truſts in a will ſhall have the fame comtruction as a court of law 
could make upon the ſame words. At law it is agreed that Chriſ- 
topher Bale would be tenant in tail, it is the fame thing here, a 
precedent truſt will not alter a ſubſequent eſtate. 

It was argued for the plaintiff, that the limitation for life to the 
plaintiff, with power of leaſing, was prima facic an eſtate for life, 
but the limitation over made him tenant in tail by neceſſary opera- 
tion of law. Equity will not alter a limitation from what it was 
at the common law, the limitation of a truſt in a will muſt be 
executed, as the ſame words will execute in caſe of a legal eſtate; 
whatever the intention of the partics is, the operation of law 
mult over-rule it, 1 Vent. 214, 215. 2 Lev. 58, 59. The King 
v. Melling. | 

In many ſettlements a power of leaſing for longer terms than is 
granted or allowed by law to tenants for life, or tenants in tail 
may be appointed them by way of uſe, which will be good againſt 
the remainder- man or reverſioner, though a tenant in tail cannot 
by the 32 H. 8. grant any greater eltate than for 21 years or three 
lives. So the power here, to C. B. the ſon, will have its effect; 
here are expreſoly deviſing words to C. B. and the heirs of his 
body. It is not executory but an abſolute diſpoſition. In marriage 
articles equity interpoſes to preſerve the eſtate according to the 
contract and agreement of the parties. | 

On the other ſide it was inſiſted upon to have the purport of the 
former decree, and that this caſe was like to the caſe of articles in 
conſideration of a marriage. 

If this court could not ſupport the former decree, upon execut- 
ing of conveyance, the eſtate for life limited to the plaintiff, and 
the power annexed to it would ceaſe, the teſtator being no law- 
yer, his intent ought to be followed, though he had not expretled 
It in proper terms. | 
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In the caſe of PRI N v. Prix, before Lord Chancellor Cowper, 
Prin gives a bond to ſettle an eſtate according to articles, which 
was to P. for life, remainder to the heirs males of his body; he 
makes a ſettlement in theſe words, and then ſuffers a common re- 
covery; an action is brought upon the bond, &c. And it was 
decrecd that P. ſhould execute a new conveyance, and ſhould ſet- 
tle the lands to P. for life, remainder to his firſt fon, and the heirs 
males of ſuch firſt ſon; in this caſe there is no eſtate executed, but 
the execution is under the direction of the court. 

In the cafe of SERCRAN T MAN ARD's will, one moiety of 
certain lands was to be ſettled upon my Lady Hobart for life, with 
a limitation to truſtees to preſerve contingent remainders, remain- 
der to the heirs male of her body; it was decreed that an eſtate 
ſhould be conveyed to the firſt ſon of my Lady Hobart; for when 
a perſon comes here to have a truſt exccutgg, equity will always 
follow the intent of the teſtator. | 

In the caſe on my Lapy SHITWIrU's will, where ſhe deviſed 
an eſtate to Leonard, ard the heirs males of his body, with remain- 
der over, but declared that it ſhould not be in his power to injure 
the remainder-man, the conſtruction here was that he ſhould be 
only tenant for life, yet this was a direction contrary to the words 
of the will; for the intent of the teſtator is always the meaſure of 
ſuch conſtructions. 

On the reply it was faid, that the Lady Shipwith's will did not 
come up to the preſent caſe; for there was an expreſs direction that 
the remainder-man ſhould not be injured, and as to Serjeant May- 
nard's will, he had cut out a proper method for creating a great eſ- 
tate but for the life of the lady; for he in the beginning of the will 
directed after her death a limitation to truſtees to preſerve contin- 
gent remainders, from whence it was plain that ſhe ſhould have but 
an eſtate for life. It was decreed as above. MS. Rep. Trin. 
Vac. 8 Ann. and Paſch. 10 Ann. in Canc. Bale v. Colman, & 
al' et e contra. 

8. The father in his will taking notice that his ſon F. had much 
arjobliged him, declares thus, I do therefore reſolve not to give him 
any more than 20 l. a year for life, to be paid him quarterly. N. B. 
This was a baſtard fon, to whom the father had by a former will 
given 80l, a year, but in 8 will he took notice of his ill be— 
haviour at the univerſity, and deviſes that ou to his legitimate ſon. 
Per Maſter of the Rolls, the baſtard ſon ſhall take nothing by this 
will, the wrds not amounting to @ deviſe. Hill. 4 Geo. 1717. 
Holder v. Holder. 

9. If an eſtate be deviſed fe a man and his heirs, and if he die 
without iſſue, remainder over, theſe words are explanatory of the 
word heirs, and make an eſtate tail. Comyns's Rep. 539. pl. 222. 
Paſch. 9 Geo. 2. Brice v. Smith. 


(Z. b) Eſtate 


tate 
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(E. b) Eſtate for Life, in Tail, or Fee; by 
Reaſon of Things precedent, to happen, or to 
be done. 


I. N 8 ES TAT OR deviſed vat his fon ſhruld have the profits of 


his lands till he comes to twenty-one, and afterwards to him 
and his heirs, and if he die before t:venty-one, that then his daughter 
ſhall have it to her and her heirs. The ſon died before twenty-one. 
It was ruled that the daughter ſhould have it. 2 Roll. Rep. 197. 
cites 6 & 7 Eliz. Moulton's caſe. 

2. Deviſe of lad to A. till his eldeſt fon ſhould be twenty- 
four, and that if his /on dye before his age of twenty-four without 
heir of his boch, then ts remain over 1 F. S. The fon lived to 
twenty-four; this is no eſtate tail; for no tail was to riſe before 
his ſaid age, and fo can never take effect, and the fee ſimple de- 
ſcends and remains in the fon, unleſs he dies before twenty-four, 
and then the entail veſts with the remainder over. 2 Le. II. pl. 
16. Hill. 20 Eliz. C. B. Hind v. Sir John Lyon. 85 

3. A. ſeiſed in fee has three ſons B. C. and D. and deviſed to 
B. and C. ſeveral certain part of other land and 72 D. the land in 
queſtion without mentioning of any eftate they ſhould have, and 
this was in reverſion after the death of the wife, and with this fur- 
ther clauſe, that if ary of the ſors ſhould marry and have iſſue male 
of therr bolies and die before his entry inte the land, then he wills 
that his //ze ſhall have his part; after which D. takes wife and 
had iſſue male in the life of the wife of the deviſor. The wife of 
the deviſor dies. D. enters into his part, and pays his portion of 
101. apiece to the daughters of the deviſor charged by the deviſe, and 
dies; but he not dying before entry he had but eſtate for life, ac- 
cording to tac expreſs words of the will; for marrying, having iſſue 
male, and death before entry, are three things precedent to the 
tail: and judgment accordingly. Mo. 464. pl. 650. Paſch. 39 
Eliz. B. R. Bacon v. Hill, 

4. Deviſe to A. (his eldeſt ſon) in tail on a limitation to ceaſe 
for non-payment, remainder to B. in tail male, and ſo to C. and 
D. and ben ceſſer of A's eftate by failure, then to B. C. and D. 
and to their ſeveral heirs for ever, as before is limited, equally to be 
divided among them, On A's failure, this deviſe wholly revokes 
and controlls the other remainders of the former part and leaves 
the fee {imple expectant in the heir of the deviſor. Cart. 175. 
Hill. 18 & 19 Car. 2. C. B. Rundall v. Ely. 

5. Deviſe to MV. daughter of my ſon-in-law B. if my fon B. hap- 
pen to have no iſſue-male after the deceaſe of wife, and if B. have 
i ue male then my will is, that M. ſhall have 51. paid her in lieu 
of the ſaid lands. Deviſor died; the wife died. B. had illue-male 


then living. Keeling Ch. J. thought it was a perfect eſtate tail in 


B. and that the 51. need not = be tendered to M. but ſhe might 
2 lue 
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2 Le. 64. 
pl. 96. S. C. 
in totidem 
verbis. 
Ibid. 70. pl. 
107. 8. Go 
in totidem 
verbis. 


Cro. E. 
497. pl. 18. 
S. C. Gaw- 
dy held that 
D. ſhould 
ave eſtas 
tail, but the 
other three 
juſtices e 
contra. 


Sid. 445- 
pl. 4 8. GT 
the court 
were of 
opinion that 
the deviſe 
to M. was 
conditional 


270 f Device. 


and tin R. ſue the executor for it. 2 Saund. 111, 112. Paſch. 22 Car. 2. 


having iſſue : oo 
eee Allen v. Rivington. | 


of the de th of the wife, M. is to have 8 l. and not the land.——2 Keb. 606. pl. 37. S. C. Keel- 
ing conceived this an ordinary intail, T. being the heir in tail, the reverſion is to the daughter who 
18 general heir, Twiſden conceived this a contingent, as if given to the daughter, if after the 
death of the wife the ſon died without iflue, nothing being thereby given to the fon more than to 

a2 mere ftranger; Keeling held this a mere limitation as to the daughter in fee on death of the ſon 
without Hue, ualeſs circumſcribed by a certain time when he ſhould die without iſſue; but 
Moreton abfente, adjornatur. | 


{ 271 ] 6. Lands were deviſcd t9 J. S. in fee in truſt for J. K. and the 
heirs of her body, and if K. died without iſſue to J. for life, &c. 
then comes another clauſe that if K. died without iſſue, and J. be 
ther dead, then and not otherwiſe, he gave the land 7 Y. N. and 
his heirs. K. dies without iſſue, and J. ſurvived and died. De- 
creed, that J. N. thall nevertheleſs have thgeſtate ; for the ſen- 
tence (& and J. be then dead”) ſeems to be put in to expreſs his 
meaning, that J. ſhould be ſure to have it tor her life; and to ſhew 
when J. N. ſhould have it in poſſeſſion. 2 Vent. 363, 364. Hill. 
35 & 36 Car. 2. in Canc. Anon. 

7. A. poſſeſſed of a term deviſed it to an infant ex ventre ſa mere, 
provided it be a ſon, and F is be a ſon and he dies in its minority, 
then ts B. The executor aflented, but the child tas a daughter; 
it was adjudged on a ſpecial verdict that B. cannot take, becauſe 
here is a condition precedent which never happened and the execu- 
tor's aſſent is not material, where there is no deviſe. Comb. 437. 
Trin. 9 W. 3. B. R. Eſtcourt v. Warry. 
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(F. b) Eſtate for Life, in Tail, or Fee, by Words 


of Reference. 


* 


1 I. DEVIS E to A. and if he die without iſſue living B. that 
a then the feoftees ſhould be ſeiſed to the uſe of the ſaid B. 
E. 10g. pl.5. and after his deceaſe ad uſum rectorum heredum in perpetuum ſecun— 
3 dum antiquam evidentiam inde ante fattam, averring a deed of tail 
100 years old; per Wray, it ſhall be intended the teſtator had no 
Mourc.s, is ſpecial remembrance of a decd 200 years old, and that his lands 
RG ſhould go according to the law, according to all his evidences 
: which he had of his lands and that is a fee ſimple. 2 Le. 23. pl. 

29. Paſch. 3o Eliz. B. R. Roſs v. Morrice. 
2. It a man ſeiſcd in fee of White-Acre and Black-Acre deviſ- 
able, and deviſes White- Acre unto J. S. to have and to hold to him 
and the heirs of his body begotten, and deviſes Black- Acre unto T. K, 
to have and to hold in the ſame manner and form as J. S. holds W hite- 
Acre, by theſe words T. K. ſhall have an eſtate tail in Black- 
Acre and the reaſon is, becauſe that the will and the intent of the 

ö giver ſhall be obſerved, Perk. S. 561. | 

1 Salk. 225. 3. A. by deedin conſideration of the marriage of B. his ſon and 


- ” _ a portion with B's intended wife covenants to levy a fine to the uſe 


1-3 Sith. 5. C. of B. and his intended wife for life, remainder in tail to B. re- 
* | mainder 
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mainder to the right heirs of A. A. levied no fine but made a will, in Reſolved 


which are theſe words; Item, I do ratify and make good all thoſe per ny 


my eſtates made or granted in marriage to B. my lon, according to had refer» 
the writing made by me in truſt. B. has eſtate tail, 4 Mod. 131, ence tothe 


Trin. 4 & 5 W. & NI. in B. R. Smith v. Milford. — 


lands and ſuch eſtates as were intended to be conveyed by the deed and fine; for the word (grant) 
in a will is not to be taken ſtrictly, but largely for any agreement. Show. 350. Winstord e. 
Smith. S. C. held that the lands paſſed by the will, becauſe the intention of the party does ſuf- 
ficiently appear. — Comb. 195. Princeford v. Smith S. C. tbe whole court held it a good deviſe 
of an eſtate tail, and judgment accordingly. — S. C. cited Arg. Comyns's Rep. 460. 


be | 


(G. b) What Words make a Special and what [ 272 ] 


a General Tail. 
» 
I, D EVISE to A. and the heirs males of his body, and if he die And. g. pl. 


without heirs of his body, then the remainder to B. and his dt G 
. = . . — — * I To 
heirs males, &c. A. has only a ſpecial tail; for the ſubſequent pl. co Tu 
words explain the intent. D. 171. a. pl. 7. Mich. x & 2 Eliz. v. French- 


5 U am.—8. . 
Frencham's caſe. cited Mo. 


611. — And 3 Mod. 82. 611. Arg. in cafe of Friend v. Beuchier. In ſuch caſe the general 
limitation ſhall not alter the ſpecial tail for the intent is apparent. Arg. Goldib. 135. pl. 33.— 
S. C. cited by Hale Ch. J. Vent. 230. For an implication of an eſtate of inheritance ſhall never 
ride over an expreſs limit tian of an inheritance before,—sS, C. cited 4 Mod. 318. 


2. A. deviſes land to B. and his heirs males, and if he die with- 
out heir of his body, then the remainder to B. in fee. Adjudged 
that B. has but ſpecial tail to him and his heirs males. D. 171. 
Marg. pl. 7, cites Hill. 17 Eliz. Anon, | 

3. A. had iſſue B. and C. by two ſeveral venters and deviſes 2 8. C. cited 
B. and the heirs males of his body, and for default of ſuch iſſue to br Tad - 
the heirs males of A. and the heirs males of their bodies, and for J. Vent. : 
want of ſuch iflue to the right heirs of the deviſor. This is a limi- 375: Trin. 
tation in tail to the heirs males of the body of A. ſo that C. may * 
claim an eſtate tail, as by purchaſe, and it does not veſt in B. only 
as heir male to A. and not by purchaſe, nor does the inheritance 
veſt in him. Cro. C. 23. x 16. Mich. 1 Car. C. B. Hodg- 
kinſon v. Whood, 

4. A. by will deviſed to M. his niece and the heirs male of her 
body, upon condition, and provided that ſhe intermarry with and have 
iſſue male by one ſurnamed Searle, and in default of both conditions, 
he deviſed to M (in the ſame manner) and in default thereof he de- 
viſed to B. for ſixty years, if he ſo long live, remainder to the heirs 


males 75 the body of the er B. and their iſſue male for ever; ad- 
that the e 


ate deviſed to M. was a good eſtate tail, and ſo 


judge 


was the eſtate to N. but it is a ſpecial intail; it is an eſtate to her 
and the heirs males of her body begotten by a Searle, which is a 
middle intail ; not the higheſt or the leaſt; for it might have been 
to her and the heirs of her body begotten by J. Searle, which had 
been more particular; yet * is a good eſtate tail within the 

3 Q 
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Soe tit. 
Port us (1) 
pl. 12. 
X19 Vs 
WItheis. 


P. and ſame 
diverſity 
taken per 
Cor. 


2731 


«Vern. 621. 
. Comms 


Devite. 


de Donis, for it is within the reaſon of the ſtatute; but this is a 
limitation and not a condition and fo not barrable by M. and N, 
by common recovery. 2 Salk. 570, pl. 6. Trin. 3 Ann. B. R. 
Page v. Hayward, 


(H. b) Relation. To what Time the Will, and 
the Deviſes therein, ſhall relate. 


* 


. A Has a nephew and a niece his next of kin, and deviſes 


* lands to his nephew in tail, the remainder to the next of 
kin of his name. Nephew died without iſſue. If the daughter was 
married at the death of A. ſhe ſhall not take the land; but if ſhe 
was unmarried at his death, though married 2t the death of her 
brother, and ſo had not loft her name, then ſhe ſhould have the 
land. Cro. E. $56. pl. 23 Trin. 39 Eliz. C. B. Jobſon's 
- = 

2. Two joint-tenants, copyholders in fee, one ſurrendered into 
the hands of tus tenants to the uſe of his laſt will, and makes his 
will of the land and dies; the ſurrender is after preſented. Reſolved 
that it ſhall bind the ſurvivor, tor being preſented it ſhall relate to 
the firſt time of the ſurrender. Cro, J. 100. pl. 30. Mich. 3 Jac. 
B. R. Porter v. Porter. 

3. Deviſe takes effect in the life of the deviſor. Arg. Sti. 
409. Hill. 1654, in the caſe of Swan v. Fenham. | 

4. A. deviſes u,] hoes to his wife in ſatisfaction of her dower, 
and gave her election to take either the one or the other, the dower 
or the legacy. Afterwards A. ſald one of the houſes and died with- 
out new publiſhing the will. he wife prayed {ſatisfaction for the 
houſe ſold ; but per Finch C. ſhe mult take the will as it was at the 
time of t be death ef the huſband, for till then it is no will. Let 
her chooſe the one or the other, for the may not have both, and 
decreed accordingly: 2 Chan. Caſes 24. Hill. 31 & 32 Car. 2. 
Axtell v. Axtell. | 

5. Deviſe of goods to A. fer liſe, and after the deceaſe of A. 12 
the heir of B. B. dies living A. Decreed the goods to go to him 
that was heir of B. at B's deceaſe, and not to him that was heir 
at the death of A. Vern. 35. pl. 34. Hill. 168 1. Danvers v. 
E. of Clarendon. 

6. Lands not now in ſettlement {hall carry lands that were ſettled 
at the making of the will, but whote uſes are determined though 
they were not determined, but by his death, as being tenant 
in tail. 3 Ch. R. 139. Trin. 7 Ann. Litton alias Strode v. 
Falkland. 

7. A will ſhall have relation only to teflator*s death, and not to 
the making, for till his death he is maſter of his own will, and there- 
fore a will of a papiſt in Ireland was held to be avoided by a ſubſe- 
gent flatute made in that kingdom, which enacts, that the lands 
of 


Deviſe. 


of papiſts there ſhall not be deviſable, but deſcend in gavelkind. 
MS. Tab. Jan. 28, 1717. Burke v. Morgan, 


(I. b) What Words will paſs a Reverſion in Fee. 
I. A Man ſeiſed of lands deviſable leaſed it for life, and after de- 
viſed the reverſion to the plaintiff by name of all his lands, 
tenements, rents and ſervices in M. which at the time of making his 
teſtament were and remained in his hands; and per Cur. Reverſion 
paſſes by this word tenem-nt, and it was in manibus fuis as a rever- 
ſion may be; and it paſſes without attornment, per Cur. Br. De- 


viſe, pl. 7. cites 34 H. 6. 6. | 
S. C. cited by Jones J. Mar. 32. Trin. 15 Car. 


had nothing but reverſ:ons. 
by Powell J. Forteſcue's Mp. 27. & Ibid. 229. by Treby Ch. | 
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Nr. Brief de 
Inquirer, 
&C. pl. 14. 
cites 34. H. 
6, 7. K. 
Le. 181. 
Arg. cites 
S. C. but 
adds 4 N. B. 
that deviſor 
S. C. cited 


in cate of Monnington v. Davis, 


and his lordſhip there held, that the words (lands and tenements) would carry a reverſionary 


eſtate, or a pofſihility after an eſtate tail. 
a reverſion patles, Dyer's Reading of Statutes of Wills. 26 H. 8. Cap. S. 36. 


2. A. leaſed his rent and great demeſnes rendering rent, and 
did deviſe to B. all his farm; the deviſee ſhall have all the rent and 


the reverſion alſo. Owen 89. cites Pl. Com. 194. 


By deviſe of all his inheritance or hereditaments 


Pl. C. 
195. b. S. P. 
y Browne 


J. and Dyer 


Ch. J. 1 Eliz. in caſe of Wroteſley v. Adams. 


3. A, deviſed all his lands to his executors for ten years, to per- 
firm his will and the will of his father (in which divers legacies 
were given) to hold to them and every of them, and they to take 
the profits = ten years to the uſe of his will, and then to 
and diſtribute * the money according to the ſaid will, The teſtator 
was ſciſed of land in fee in poſleſhon, and of a reverſion after an 
eſtate for life, Gawdy J. held, that the reverſion was not deviſed, 
becauſe no profit could be taken of it, but all the other juſtices 
contra, for the intent was to perform the two wills and to pay 
debts, &c. and perhaps the eſtate in poſſeſſion was not ſufficient; 
but per Wray, if it had been found that the land in poſſeſſion was 
ſufficient to perform the will of both, it might perhaps have altered 
the caſe, Cro. E. 159. Mich. 31 & 32 Eliz. B. R. Hawes v. 
Coney. | 


v. Walley. 
Ow. 155, Townſend v. Whales. S. C. held and judgment accordingly. 
8. C. 
the caſe of Townſend v. Hall [but ſcems to be the S. C. 


4. A. deviſed that his wife ſhould have the occupation of Blacł- 


Acre till Michaelmas next, paying 40 5. to N. his ſon, and after de- 
viſed all his lands, tenements, and hereditaments (except the land 
before ſpecified and given to his wife) to M. my ſon in iail. By the 
exception of the {and before ſpecified and given, nothing but that 
paſſes to N. although the eſtate of the wife had been but for one 
day, but it had been * if he had ſaid, except the eftate be- 

4 


fore 


Le 180, pl. 
254 · How 
v. Conney. 
S. C. & S. P. 


ell the land held ac- 


cordingly 
by Clench 
and Wray, 
but Gawdy 
contra. 
Mo. 341. 
pb 462. 

ill. 35 
Eliz. Go B, 
the S. P. 
reſolved ac- 
cordingly in 
caſe of 
Townſend 


Cro. Eliz. 524. pl. 54. Townſend v. Wale. S. C. adjudged accordingly 
2 And. 59. pl. 44. 
S. P. by Jones J. Lat. 136, 137. cites it as ruled Mich. 38 & 39 Eliz. Rot. 1247. in 
of Townſend v. Wall, &c.] 
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fore ſpecified and given; for then the reverſton ſhould have paſſed. 
Per Popham, if the deviſor had lived till after Michaelmas, yer 
Black-Acre ſhould not have paſſed to N. becauſe deviſor's intent ap- 
pears to the contrary, though the wife had not any intereſt in Black- 
Acre. Noy 13. Irin. 1 Jac. B. R. Stockwood v. Sare. 

5. A. ſeiſed of a moiety of lands in poſſeſſion, and of another 
moiety in reverſion expectant on the life of his father and mother, 
made a will thus; my w:fe ſhall have to her uje, Sc. all that my liv- 
ing which I nnv occupy, j5 long as fhe keep my name till my ſon be 
21. and that ten jhe ſhali have the thirds of all my living. Item, I 
will, that my fon Mall hade all my lands, &. The wife married, 
and the father and mother died before the ſon's age of 21. Ad- 
judged that the words (the thirds of all my living) extend to the 
rever/:5n as well as poſleſſion, and this deviſe is not controlled by 
the words ſubſequent of the deviſe to his fon, and that though ſhe 
determined her firſt eſtate by marriage, yetg#hat deſtroys not the 
ſubſequent deviſe. Cro. J. 649. pi. 18. Mich. 20 Jac. B. R. 
Rowland v. Doughty. | 


6. A. ſeiſed of the manor of D. and other lands, deviſcd the 


8 Mod: 

_ * manor to B. for tix years, and deviſed part of other lands to C. in 
of G od. fee, and then deviſed the 1% of all his lands to F. S. and the heirs 
right v. of bis body. It was held, that by the word (reſt) the reverſion of 
O, = the manor deviſed for years did pais. All. 28. Mich. 23 Car. B. 


cited 20 d. 
228. in caie 
of Hyly v. Hylv. 


R. Wheeler v. Walrond. 

S. C. cited per Holt Ch. J. 6 Mod. 117. in the Counteſs of Bridgwate:'s 
Calc. S. C. cited 2 Veat. 286. S. C. cited Forteſcut's Rep. 227. by Nevil J. & ibid. 
229. by Treby Ch. J. Hill. 7 W. 3. inthe cafe of Monning'on v. Davis. $ C. cited by Ld, 
Ch. B. Aſſiſtant to the Ld. Chancellor. 3 Wms's Rep. 63. and ſaid be looked on that cate to have 
been the firſt caſe of this nature which had been adjudged and is in All. 25. Ibid. at the 
bottom of the page is mentioned a remark of the reporter, that in the c2ie of Ivy v. Ivy, heard at 
the Rolls Trin. 1731. this caſe of Wheeler v. Wall ond being cited, his honour fent for the record, 
from whence it appeared that it was found by fpecial verdict, that unleſs the reverſion in fee 
paſſed by the will there would not be ſufficicnt to pay the teſtatoc's debts; which reaſon is not 
taken notice of in the book. 


Saund. 18 7. A. deviſed to B. a honſe for one year, and ts C. lands for life 


8 - 2 P and then deviſed ail his lands not ſettled or deviſed to D. and his 
ud an s 5 | 7 1 9 

= heirs. Adjudgcd that the revertion of both well paſſed. 1 Lev. 
2ffirmed m 212. Paſch. 19 Car. 2. Br. Cook v. Gerard, 

the Exche- f 

quer Ch mber. S. C. cited by Led, Chancellor. 2 Vera. R. 623. and the caſe of Lid- 
cott v. Willowes.— 3 Wms' Rep. 64. Trin. 1730. Lv. Ch. B. ailiftant to the Ld. Chan- 
ce. lor cited 8 C. and that it was agreeable to the caſe of Lidcott v. Willow, and the judgment 
in u ich caſe was reverſed in writ of error. 
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b 93 8. A. deviſed lands to B. in tail ſpecial, and fo of other land to 
This cafe C. and other land to D. and adds, all the reſt and remaining part 


deulzd tu be of my ęſtate I deviſe to B. C. and D. equally to be divided among 
=_ fry them, that only excepted which I have given to B. C. and D. and 10 
1 . the heirs males of their bodies, and made them executors, and after 
Gi'b. 152. adds, if either of my executors die without iſſue, his part ſhall go 
Mich.4 to the ſurvivors and their heirs equally; D. died without iſſue. 
Gro. 2-12. jt was adjudged that the exception extended not only —y 

82 Eitates 


Devikſe, 275 


eſtates tail but to the reverſion in fee alſo, and fo that the re- cafe of 
verſion in fee did not paſs. 3 Mod. 228. Trin. 4 Jac. 2. B. — 
R. Hyley v. Hyley. eſter ia 


| Canc. 
z Wms's Rep. 63. in S. C. Ld. Ch. B. cited S. C. and ſaid, that it might well be ſaid not to 
be law, it being adjudged the tame way, and much about the ſame time with the caſe of Lidcatt 
v. Willows; and as the judgment of this latter was reverſed upon error, ſo alſo would the tore 


mer have been, had error been brought thereof. 


9. W. S. ſeiſed of ſeveral manors in St. Martin's and other 
pariſhes, deviſes his houſes in the other pariſhes to divers charitable 
uſes, and then deviſes to E. H. and M. his wife the meſſuage in 
queſtion for their lives, and then the better to enable his wife to pay 
his legacies, he deviſes all his meſſuages aud hereditaments whatſoever 
in the kingdem of England nct above diſpoſed of ta her and her aſſigns 
for ever, E. H. and his wife M. both dic; the te/tator leaves ſuf- 
ficient to pay his legacies, without the ſaid reverſn, &. Held that 
the words here carzigd the reverſion to the wife as an hereditament 
not diſpoſed of. 2 Vent. 285, 286. Mich. 1 W. & M. in Cam, 
Scacc. and fo reverſed a judgment in B. R. Willows v. Lidcot. 


2 Mod. 229. 
Lydcott v. 
Willows. 
S. C. ac- 
cordingly. 
—Carth. 
50. S. C. ac- 
cordingiy. 
S. C. cited 
by Treby 
Ch. J. For- 
teſcue's 
Rep. 2290 
Hill. 7 W. 
Js C. B.__ 


z Wms's Rep. 64. Trin. 1720. cited by the Ld. Ch. B. Aſſiſtant ta the Ld. Chancellor, chat the 


judgment in the cafe of Lydcott v. Willows was reverſed in errcre 


10. A, ſettles land to the uſe of himſelf for life, then to B. his 
eldeſt ſon for life, with a proviſo to preſerve the contingent remain- 
ders, and then to the firſt, &c, ſons of B. in tail male, and fo to 
C. remainder to the right heirs of B. After A's death, B. having 
a ſon and a daughter, by will deviſed all his lands, tenements and 
hereditaments to M. his daughter in fee, in caſe his ſon ſhould die 
without iſfſue; B. died, and the fon died without iſſue: and Holt 
Ch. J. who delivered the opinion of the court, ſaid, that though 
B. had ny a dry reverſion in fee, yet that by the words all his lands 
tenements and hereditaments, ſuch reverſion would paſs by the 
generality of the words, Skin. 631. Hill. 7 W. 3. B. R. Dalby 
v, Champernoon, 

II. J. S. ſeiſed in fee, deviſed Black-Acre tu A. for life, and 
deviſed to B. all his lands, not before deviſed, to be ſold, and the 
money to be divided between his younger children. The queſtion 
was, whether the reverſion of Black-Acre paſſed by the deviſe of 
all his lands before deviſed; and it having been referred to the judges 
of C. B. they unanimoully agreed and certified, that the reverſion 
was well deviſed; and it was decreed accordingly. 2 Vern. 461. 


pl. 421. Hill. 1703. Rook v. Rook. 


Chan. Prec. 
202. pl. 
163. 8. C. 
held and de- 
creed ac- 
cordingly. 
—Freem. 
Rep. 519. 
pl. 694. 8. 
C. and the 
opinion of 


the judges of C. B. certified accordingly. — Equ. Abr. 210. pl. 17. S. C. 


12. A. deviſed an eſtate fo B. his heir at law, for 1 and 
after other legacies deviſed all other his perſonal eftate, lands, tene- 
ments, hereditaments, not before devijed, to C. Per Cur. the re- 
verſion of the eſtate & deviſed to B. well paſted. 2 Vern. R. 559. 
560. pl. 507. Trin. 1706. at the end of the caſe of Kingman v. 
Kingſinan, but ſeems not to belong to that caſe, 


If after pe- 
cunjary le- 
gacies the 

teſtator de- 
viſes all the 
reit and re- 
ſidue of his 
eltate, chat- 


tels real and perſonal to his wife, whom he makes ſole executrix, this carries only perſonal 


eſtatc, Hul. 1712. Abr. Equ, Caſes 211. Marchant v. Twiſden, 


13. A. 
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If there had 13. A, having land in D. and in S. conveys the land in D. to 


— B. in tail, remainder to his own right heirs; then he deviſed all 
Qrirts of bis lands in S. and elſetobere nat formerly ſettled, to C. and his 


land lying heirs for ever. Decreed that by this the reverſion paſſes of the 
or ofthe land in D. Gibb, 150. Mich. 4 Geo. 2. in Canc. Cheſter v. 
paces men- Cheſter, 


tioned in 

the will to ſatisfy the word (elſewhere) it might make a difference. Ibid.— ; Wrms's Rep. 
56. S. C. decreed by the unanimous opinion of the Ld. Chancellor, Le. Ch. J. Ld, Ch. B. and 
Mr. Juſtice Price, | 


S. C. Gibb. 14. A. ſeiſed of the reverſion in fee of houſes of the py 
2. Patch. value of 2641, let out on building leaſes at a ground rent of 291. 
—— a year; A. had iflue B. his eldeſt fon, and C. D. and E. younger 
thatjudg- Children, and deviſed to C. ſo much a year of 291. a year ground- 
> nu in or near Re4-Lion- Square to him and his heirs and aſſigns 
1 fer ever; and deviſed 1 D. and to E. in the very ſame words, 
ciidren Which in all amounted to the 291]. and deviggl to B. whom he 


_ againſt the called his undutiful ſon, 51. a year out of ſome lottery tickets. It 


— * was argued whether this ſhould carry the inheritance or not. The 
Trin. term Court thought it a new and difficult caſe, and ſo it ſtood over 
per tot. to the next term. Gibb. 70. Trin. 2 and 3 Geo. 2. C. B. 


Cur. 2d Mandy v. Mandy. 


error 


brought in B. R. 


(K. b) What Lands and other Things paſs by 
what Words. 


Words wrongly or imperfectly deſcribing the Thing 


or Blace. 
Cro. E. 18. x, Seiſed of 100 acres of land called Facks, uſually occu- 
2.2. High- pied with a houſe, let the faid houſe and 40 acres of the 


— 5. c. faid 100 acres to B. for life, and made his will and deviſed the ſaid 
adjudged houſe and all his land called Fachs, then in the occupation of B. to his 
ON + Sal wife for life, and after her deceaſe remainder thereef, and of all his 
tation the ether lands belonging to Facks, to his ſecond ſon; the wife ſhall have 
wife thall only the houſe and forty acres, but the deviſe to the ſecond fon ex- 
hayethe _ tends to the other 60 acres, by reaſon of the words (belonging to 
Mo. 123. _ 2 Le. 226. pl. 287, Trin. 25 Eliz, C. B. Higham's 
pl. 269. Cale. . 


Anon. but 
S. C. reports it according to Leonard,z Le. 130. pl. 183. S. C. in totidem verbis. Godh. 


36, 17. pl. 23+ S. C. held accordingly, S. C. cited 4 Mod. 142. Arg. 54 


2. If a man has land called the manor of Dale, and he deviſeth 
his manor of Dale to J. S. the land ſhall paſs, though it be 
not a manor; per Anderſon Ch. J. Godb. 17. in pl. 23. Paſch. 


3. The 


25 Eliz. C. B. 


[I 


e 


Device. 
3. The deviſor being ſeiſed of a fre farm rent iſſuing out of the 


manor of F. and of no other land whatſoever, deviſed his manor of 
F. ts J. S. And it was there held, that the deviſe of the manor 
of F. were words * in a will ſufficient to pals the fee farm rent iſſuing 


*277 


2 Le. 41. pl. 
57. S. C. in 
tot idem 

verbis. 


4 Le. 73. pl. 


out of that manor; for the deviſor being ſciſed of that rent, and no- 142. Ld. 
thing elſe in that manor, it was plain that the tœator meant the rent, —— * 
and could mean nothing elſe; ſo that otherwiſe the will muſt have 8. C. the 
been intirely void. 3 Le. 165. pl. 218. Hill. 29 Eliz. C. B. reports 

; gl ays t 
Inchly v. Robinſon. Watmfley 


told him, that the opinion of the court was as here, and would have given judgment accordingly, 


had it not been diſcontinued 
rent without doubt might be ſevered. 


4. A. purchaſed land of B. but before any conveyance made by 


Ow. 88. Jelſey v. Robinſon. S. C. the court agreed that the 


2 Le. 120. 


B. to A. A. fold the land to C. who paid part of his money to Pl. 155- 
B. and part to A. and then B. made a conveyance to C. of the 12 
land. C. by will gav co D. all his land in S. which he purchaſed of s. C. and 
B. whercas he purchaſed it of A. Adjudged that the lands paſſed. al the 
And. 188. pl. 224. Hill. 30 Eliz. "Thompſon v. Thornton. cont 


good. 


5. By a will things of one nature may paſs by words which are 
proper to pals things sf another nature. Arg. Sty. 279. Cites 35 
Eliz. in B. R. Robinſon's caſe. 

6. A ſeiſed of lands called Heſeland, which extended into the 
pariſh of B. and C. made his will thus; as concerning the poſton of 
all mv and, &c. he deviſed all thoſe his lands lying. in C called 
Hejelands, to his wife for life, and atter her deceaſe that it ſhould 
remain to John his ſon and his heirs. And after diverſe other clauſes, 
he wills that zf John die without iſſue, Heſelands fhall remain to his 
daughters in fee. The daughters ſhould take only ſo much of Heſe- 
lands as is in C. and no part of what lies in B. Though Fenner 
and Williams J. held that the daughters ſhould take as well that in 
B. as in C. But it was adjudged afterwards, that the ſaid B. did 
not paſs to the daughters, and ſo a judgment in C. B. reverſed, 
Cro. J. 21. pl. 2. Hill. 1 Jac. B. R. Tutteſham v. Roberts, 


S. C. cited Cro. E. 358. by the name of Chapman v. Thomſon. 


Cro. E. 674. 
pl. 1. Trin. 
41 Eliz. B. 
R. Wonden 
v. Oſborne. 
S. P. exactly 
in B. R. and 
ſcems to be 
the very 8. 
C. only it 
mentions 
John the 
deviſee to 
de the teſ- 
tator's 
youngeſt 


nw ww * YI TWP; EO 


ſon, and tliiit the deviſe to John was precedent to that to the wiſe, and that if John dies without 
Hue, the wife ſhould have Heſclands; and reſolved that the wife ſhould have only that which 
was in C. becauſe there was no more deviſed to John. But Popham faid, if the deviſe had been 
to the cldeſt ſon, and that if he died without itlue, that the wite ſhould have Heſelands; there 
peradventure ſhe ſhould have all; becauſe the eldeſt ſon had all, viz. the one part by deviſe, and 
the other part by ceſcent, and ſhe ſhould have all which he had; and judgment accordingly, —— 
3 Le. 77. pl. 115. Mich. 21 Eliz. Anon. but S. C. in C. B. ſays it was the opinion of Anderſon 
and Periam, that all Heſeland ſhould not paſs by the deviſe to his wife [to whom it was deviſed 
(according to the report) in the firſt place] but only that which was in C. 


7. The teſtator deviſed all the profits of his houſes and lands lying 
in the pariſh of Billing, and in a ſtreet there, called Brook's-ſtreet, 
to his wife for life, when in truth there was no ſuch pariſh as Bil- 
ling, but the land ſuppoſed to be deviſed laid in Billing- ſtreet. The 
will was held by all the court to be good. Brownl. 131. Trin. 3 

Jac. Pacy v. Knolls. 
8. I give and bequeath to A. 100 ſheep and 10 bullecks, and 101, 
payable quarterly aut of my lands; this paſſes only 100 ſheep and 10 
4 | bullocks 
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9 Bulſt. 
176. Hill. 
II Jac. S. 
C. adtudged 
per 2 juſ- 
tices againſt 


Croke J. 


( 278 ] 
4Mov, 142. 
Arg. cites 


Deviſe, 


bullocks in the whole and the ſecond (and) diſ-joins the beaſts from 
the rent, and ſhall be taken generally, without any reference to it, 
8 Rep. 84. a. 85. b. Trin. 7 Jac. Sir Richard Pexhall's caſe, 

9. A. having two ſeveral moieties of lands by ſeveral purchaſes 
in Kent and in Eſſex, among other things deviſed, ſays, and as to 
my moieties, I deviſe all my mcicties in Kent unto B. and makes 13 
mention of the moiety in Ejjex. Adjudged that both moieties paſſed, 
Bulit. 117. Paſch. ꝙ Jac. Mirril v. Nichols. 

10. If one by will deviſe his land in his own poſſeſſion, and he 
has land in his own poſſeſſion ſolely, and alſo other land in his poſ- 
ſeſſion but in common with another, the whole ſhall paſs by the 
will; per two juſtices. Bulſt. 117. Paſch. 9 Jac. in caſe of 
Mirril v. Nichols. . 

11. A. has two houſes adjoining, viz. the Swan and the Red 
Lyon, and A. has the Swan in his oon poſſeſſiun, and occupies a 
parlour, (which in truth belongs to the Red Lym) with the Swan- 
here, and then leaſeth the Red Lyon Houte, and then by will 
deviſed his houſe called the Swan, The room of the Red Lyon, 
which A. occupied with the Swan pafles by this deviſe, though 
of right it belonged to the Red Lyon Houſe. Arg. Godb. 352, 
pl. 447. Trin. 21 Jac. | 

12. A. ſeiſed of a houſe called the White Swan in Old- 


ſtreet, London, and of a garden thereunto belonging; made a 


will thus, I deviſe the houſe or tenement wherein W. NM. dwells, 
called the White Swan in Old-ſtreet to J. D. for ever. It was 
found that Y. N. at the time of the deviſor's death inhabited 
the entry 4 the ſaid houſe, and three upper rooms therein, and 
that J. G. held the garden, and other places in the ſaid houſe, 
and ſome others, other rooms. Reſolved, that all the houſe paſſed 
to the deviſee, for the deviſe being, that houſe or tenement, and 
the concluſion being called, the White Swan, both of them im- 
port the whale houſe, and the words (wherein W. N. dwells) does 
not abridge or alter that deviſe, and the houſe being named by 
a particular name, although W. N. never dwelled in it paſſes 
by the deviſe. By three juſtices, contra Hide Ch. J. Cro. C, 
129. pl. 4. Mich. 4 Car. B. R. Chamberlain v. Turner. 

13. But if the houſe had nit been named by the particular 
name of the White Swan, and he had deviſed the 2 in the 
occupation of M. M. there perhaps it ſhould not extend to more 
than was in the occupation of W. N. and not to that which 
was in the occupation of others, according to the caſe of An- 
drew Ognell, Coke Lib. 4. fol. 48. 50. Cro. C. 130. the S. C. 

14. A man hath two cloſes called Spring-cloſes, but originally 
were but one cloſe, and by his will he deviſed a cloſe called Spring- 
cloſe, and it was held by the judge that only one of theſe cloſes 
ſhould paſs, but the jury found for both to paſs againſt the opinion 
of the court, and the judge did not rebuke them for it. Clayt. 
104. pl. 175. Aſſiſa Apr. $ Car. Whitfield J. Leake's caſe. 


15. I deviſe all my farm, and all my lands in the occupation of &. 
in the manor of R. and N. to J. S. Ni part of the farm was in R. 
Per cur, this paſſes lands in the poſſeſſion of K. in the * = 

a oug 


Deviſe. 


though they are not parcel of the manors of R. or N. 3 Keb. 637. 
pl. 40. Paſch. 28 Car. 2. B. R. Parker v. Ayres. | 
16. Deviſe of a charity by A. to the pariſh of B. in the county 
of C. There was no ſuch pariſh in the county of C. but in the 
county of D. adjoining there was; the court thought that ſince 
there was ſuch a pariſh in the county of D. the te/tator muſt mean 


278 


the pariſh in the county of D. becauſe it appeared he was born there, 


and that both A. and his parents lived and died in that pariſh. 
Fin. Rep. 395. Mich. 30 Car. 2. Per Owen. Langenew pariſh in 
Denbighſhire v. Bean, & al'. 

17. The teſtator having two houſes, one called the Upper 
Houſe, and the other called the Lower Houl:, deviſed all his tene- 
ments for the payment of his debts, until his grandſon ſhould come of 
age, and afterwards he deviſed all his ſaid tenements, viz. two parts 
of the Lower Houſe ws keys 200 J. &c. the remainder to his grand- 
jon and his heirs; the queſtion was, whether the viz. and the clauſe 
which immediately followed it, did reſtrain this deviſe to the 
lower houſe only, or whether the whole paſſed to the grand-fon by 
thoſe words which went before, viz. All his ſaid tenements. The 
court held that the adverb, viz. was diſtributive here, and ſhewed 
what the deviſee ſhould have; and fo the plaintiff had judgment 
niſi, 4 Mod. 140. Trin. 4 W. & M. Bagnall v. Abnett. 

18. A deviſe was of a rent charge of 1001. per ann. to A. far 
life, to be iſſuing out of the rents and profits of certain lands, which 
were worth but 50 l. a year with power of diſtreſs, and deviſed the 
fame lands charged with the ſaid annuity to B. and his heirs. A. 
the deviſce enters into the land, and by will devifes to C. the 
arrears of the ſaid rent charge. C. the deviſee ſhall hold over, 
becauſe the 1001. a year was to be ſatisfied before B. ſhould have 
any thing, and by the deviſe the lands are charged in B's hands by 
the ſaid words; for it could not be charged before. Chan. Prec. 
122. pl. 106. Mich. 1700. Foſter v, Foſter. 

19. One ſciſed in fee of five meſſuages by his will deviſed two of 
them to his wife for life, remainder to his two daughters in fee; and 
deviſed the third to the wiſe and her heirs, the fourth he deviſed to 
the wife and her heirs ſhe paying his legacies, in caſe his goods and 
chattles did not anſwer them all. Aud if he did not make proviſion 


for the payment of his legacies in her life-time, that it ſhould be 


lawful for the legatee after her death to ſell the ſaid meſſuage, to 
ſatisfy the legacies out of the value thereof. And then follows 
this, on which the doubt ariſes, (and all the overplus of my eſtate 
to be at my ws diſpoſal, and make her my executrix,) and per 
Trevor, Powell and Blincow judges, the ſecond houſe did not 
paſs. 12 Mod. 592, 593. Mich. 13 W. 3. Shaw v. Bull. 

20. A. by one ſettlement is tenant in tail after poſſibility, &c. 
of Black-acre, remainder in fee to truitees in truſt for A. and his 
Deirs. And by another ſettlement is tenant for life, remainder to 
his fir, Sc. 2 remainder to truſtees in ſec in truſt for the right 


heirs of B. whoſe heir A. is of White-acre. And is tenant in tail 
remainder to the right heirs of his father of Green-acre. A. has 
no iſſue, and by his will deviſes to J. S. all his lands, tenements, 

| and 
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2 Chan. 
Rep. 169. 
S. C. De- 
creed, and 
the decree 
aſtirmed in 
the Houſe 
of Lords. 


Equ. Abr. 
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279 Deviſe, 


210. Pl. 18. and hereditaments out of ſettlement. Decreed per Cowper C. 
© aſſiſted by Trevor Ch. J. and Tracy J. that all the lands fo ſettled 
Rep. 64 paſſed by this deviſe, And that the words out of ſettlement, as 
S. C. cited this cafe ſtands, are of no effect. 2 Vern. 623. pl. 557. Mich, 


oy the 1708. Sir Litton Strode v. Lady Ruſlel, Falkland, &c. 


court, as 
aftirmed in the Houſe of Lords, and on which cafe the court laid great ſtreſs in the principal 
calc there. Trin. 1730. 


21. Properly lands under ſettlement is where the whole inherit- 
ance is ſettled and diſpoſed ot, as if the teſtator had been tenant in 
tail, remainder in fee to another; there the whole had been under 
ſettlement, though he might have barred the remainder by a com- 
mon recovery; ſo if the whole inheritance had been ſettled, but 
there had been a power of revocation, though the teſtator might have 
revoked, it ſhould not have paſſed by the ords (out of ſettle- 
ment,) becauſe the whole 1s properly as ſettlement, though 
liable to be revoked. Per Cowper C. 2 Vern. 623. in cale of 
Strode v. Lady Ruſſell, Falkland, &c. 

22. Lands ſettled with peter of revacation will not paſs by mm 

lands not now in ſettlement. 2 Vern. 623. pl. 557. Mich. 1708. 

itton, alias Strode v. Lady Ruflell and Falkland, 

23. One deviſed all his freehold houſes in A. to J. S. and his 
kerrs, and in fact the teſtator had no freeheld houſes there, but leaſe- 
Bzid he had. Decreed per juſtice Tracy in the abſence of Lord 
Chancellor, that in ſuch cafe the leaſchold paſſes being by a will; 
though they would not in a grant, and that the word (frechold) 

[ 280 ] ſhall be rejected rather than the will ſhould be void And he ſaid 
that the bill was proper in equity, ſince the leaſehold houſes (being 
chattels) could not paſs by the will without the allent of the exe- 
cutor, which aſſent he was compellable to give in equity. Wms's 
Rep. 286. Mich. 1715. Day v. Trigg. 

24. Deviſe of my ſtrong box and all that is therein, and all my 
cheſis and cabinets, and all that is therein to my daughter E. There 
was 4 frame fixed to the ſtrong box, in which were drawers that 
contained bank notes and other things of value, and the frame vas 
fo fixed with ſcrews to the box, that it could nit be ſeparated without 
opening the box, yet decreed that what was in the frame ſhould not 
pals, but the frame with the conſent of the executor was given to 
the ſaid E. Upon appeal to the Houſe of Lords this matter was 
compromiſed. March 15. MS. Tab. 1744. Ld. Paget v. Duke 
of Bridgwater. 

2 Wm:'s 25. a deviſe of all my houſehold fluff, and materials of houſe- 

_ hold ey that were in 4 TX 7 2. diftance ok Sa 10 

Mich. 1725. ſtator's houſe, for employing ſick and wounded ſcamen, do not 


N 5 paſs. MS. Tab. Feb. 1, 1726. Pratt v. Jackſon, 

a marriage agreement, whereby the wife was not to claim any thing out of the huſband's real 
or perſona! eſtate, provided that it ſhould not extend to what he ſhould or might leave her by 
will, nor to all or any the goods, utenſils or houſehold tuff, &c. of lim at his death, all which 
me was to have and enjoy. Lord Chancellor ſaid he would take the meaning to be as large as 
the words, and ſo decreed her the beds, ſheets, and other furniture uſed in the workhouſe, 
v hich was a hoſpital in Portimouuth, | But upon appzal to the Houſe of Lords, this decree 


Was reverſed b. 1726, 
(K. b. 2) 


— (], ,, 


Deviſe. 


(K. b. 2) Uncertain Deſcription. What Things 
paſs by what Words. Alſo, 


I, O NE deviſes all his freehold lands in D. to his wife during 
her life ; Item, I give to her for life the lands which I hold 
of G. T. Item, I give to her for life all the lands which I purchaſed 
of FJ. S. Item, I give, grant and bequeath my ſaid lands to E. my 
fon and his heirs tor ever; not only the lands purchaſed of J. S. 
paſs to the ſon, but all the other by this deviſe. Adjudged upon a 
ſpecial verdict, Skin. 130. pl. 5. Mich. 35 Car. 2. B. R. 
; tonal v. Gameath, | 
| 


(L. b) What paſſes. , 
Where Lands lie in two ſeveral Vills. 


I. A Man ſeiſed of land in a town, and in two hamlets of the town, 5. C. cited 
deviſed all his lands in the town, and in one of the hamlets, * — 

naming it. Diverſe juſtices held, that nothing of the land in the S. C. cited 

other hamlet paſſed, becauſe of the intent; but Brown e contra, 4 Mod. 142. 

becauſe the principal vill comprehended all the hamlets. D. 261. Alg. 

b. pl. 27. Paſch. 9 Eliz. Anon. 

2. One deviſes all his lands in A. B. and C. and elſewhere. [ 281 ] 
The te/tator has lands in A. B. and C. and lands of much greater Givb. 152. 
value in another county; the lands in the other county ſhall paſs by 1 5 an 
_—— elſewhere, 3 Wms's Rep. 61, Trin. 1730. Cheſter Curl. 
v. Cheſter, 


(M. b) What paſſes by Interfering Words, 


I. D EVISE to three, provided that one ſhall have all the 2 But where 
it was conſtrued, that two ſhould be ſeiſed to the uſe of the deviſe 


the third. For a deviſe of the profit is a deviſe of the land; and if — 
a man grant land, reſerving the profit, it is a void reſervation; per deri 


Doderidge J. Roll. Rep. 320. cites 30 H. 6. Br. Eſtates 74. and + ies ie 


7 was held, 
was as to tlic perception of the profits only, Yely. 183. in caſe of Aylet v. Choppin. Cites 30 
H. 6. Deviſe 12. | 


2. A. deviſed to his ſon a manor in tail, and after by the ſame 
will be deviſed a third part of _ lands to another 7 his ſons 3 
_—Y this are joirtenants, per 

i 


rown and Dyer. 3 Le. 11. pl. 


27. Mich. 8 Eliz. C. B. Anon. 
3. If 


— 
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281 | Deviſe, 


Yelv. 210. 3. If a man in one part of his will dev!ſed his lands to 4. in fee, 


Ave" and in another part of his will deviſed the ſame o B. in fee, they 
Herne J. in are 7-1ntenants, per Dyer and Brown J. 3 Le. II pl. 27. Mich. 
the caſe of 8 Eliz. C. B. Anon. 

Eyliff v. | 

Chop ley. Bulft. 42. per Fenner J. this is a good deviſe to B. But per Williams J. it is al- 
together void for the uncertainty. —B. ſh2!! take, and not A. 2. Roll. Rep. 42 3. the ſerjeant's 
caſe. ——]Jenk. 256. pl. 50. Per Anderton it is good to B. but Periam J. contra. Ow. $4. 
— . P. Arg. 10. Mod. $21, Bulſt. 105. Cro. J. 49.— Per Tanfield Ch. B. Lane 113. 
Noll. Rep. 320.—Cro. E. gaw—Sce Jontenant (K) S. C.) 


Cited 4 4. A. deviſed the fee femple of his land to his wife, and after her 
I death to M. his jon, who was his heir apparent; this is a deviſe for 
Serjieant's life, the remainder to the ſon for life, and the remainder to the 
2 wife in fee. D. 357. a. pl. 44. Paſch. 19 Eliz. Chick's caſe, 

eu per 
Croke. 2 Bulſt. 127. 


Cited Arg. Mo. 362. In all which books it is cited that the 
wife had the fee. But And. st. pl. 125. Baker v. Raymond. C. ſays it was adjudged 
that the ſon had the fee. Bendl. 300. pl. 293. Baker v. Raymond. S. C. adjudged that the 
wite had only an eſtate for life, the remainder in fee to W. the ſoa. | | 


* ; 

5. Deviſe of land 1 B. in fee, and after there is a deviſe of 
rent to D. out 7 the ſame land; this ſhall be conſtrued firſt a deviſe 
of the rent, and then of the land. 3 Bullt. 105. cites Pl. C. 541. 
Hill. 21 Eliz. Paramour v. Vardly. | 

6. A. ſeiſed in fee of the manor of M. extending int) M. and 
the tewn of N. and alſo of other lands in N. by his will deviſes the 
manor of MV. to B. his eldeſt fon and heir in tail, and his lands in 
N. to C. his younger ſon, &c. per three juſtices C. ſhall have that 
part of the manor of M. which lies in the town of N. 2 Le. 190, 
pi. 239. Mich. 32 Eliz. C. B. Sir Ant. Dennis's caſe. 

7. A. deviſed lands in fee to his ſon, and many other lands in tail, 
and after ſays, I will that if my ſon die without iſſue within age, that 
the lands in fee ſhall go to H. Item, I will that the other lands in tail 
ſpall go to F. S. and ſays not in the ſecond item, if the fon dies 
without iſſue within age. Adjudged that the ſecond item ſhould 
be without condition. Godb. 146. pl. 185. 3 Jac. B. R. Pin- 
der's Caſe. 

[ 282 8. A. deviſed all his land in England to B. and then adds, Item, 
„ 1 give my land in F. to C. This item is an explanation of his 
Ld. C. intent, that B, ſhall have all except the land in F. which he ap- 
8 pointed to C. And they are not jointenants. Velv. 209. Mich. 
= 9 Jac. B. R. Wallop v. Darby. | 
Rep. $ Paſch. 1722. in caſe of Hill v. Fitkin A. ſeiſed of Black Acre and of a meſſuage, 
deviſed all tus lands and tenements to C. in fe; and afterwards in the ſame will he deviſed his 
houſe called the Swan, n&w in the tenure of J. S. to D. for ever; reſolved that D. lad a fee in 
the houſe. D. 257. a. Marg. pl. 44. cites Paſch. 4 Car. B. R. Chamberlain v. Tanner. Co. 
C. 129. Pl. 4. Chamberlain v. Turner. S. C. — Jo. 195. pl. 7. S. C. adjudged per tot. Cur. 
A man Cceviſes by his teſtament to his daughter J. % his land in D. habend. fibi & bered. de 
cor per- [5 (egitime proc. And by the ſame teſtament he deviſes to hi; daughter A. all his land in the 
tenure of F. S. ia the county of Hereford, Whereas in truth D. was in the county of Hcreſord, and 
parcel of the lands were in the tenure of J. S. Whether J. ſhall have the lands in D. in the tenure of 
J. S. by the firſt words; or A. ſhall have them by the laſt words. Harvey ſaid, the teſtator had 
en them by his firſt words to J. wherefore he cannot revoke his gift, and give it afterwards to 
azother daugtuer. But all the juſtices were of the contrary opiuion. Het. 77. Hill. 3 Car. in 
C. B. VWidcon's cale, 


9. Deviſe 


Devile, 


9. Deviſe of all hi; lands in England to A. and his heirs, and : 
he die without heirs of his body, then his lands in M. ſhall be to B. in 
tail, Item, J give any land in N. 10 C. in fee. Deviſor dies; C. 
dies; B. ſurvives, and dies without iſſue. The heir of C. ſhall 
have the land; but by the better opinion of the court, C. does not 
take but by way of remainder after the death of B. without iſſue. 
Telv. 209. Mich. ꝙ Jac. B. R. Wallop v. Darby. 


! 


282 
Adjvodged 


accordingly 
that it is no 
Cos ter- 
mand; fer 
the it 
ſha)l be 
conſtrued 
that if A, 
died withe 


cut iſſue, the land fhou!d remain as the deviſe was to B. and the limitatiqn to A. is to be con- 
1 


ftrued to A. and the hei 
gether. Cro J. 290. pl. 7. 5. C. by the name of Brown v. Jervis. 
6g. per Cur. | 


, Th ! A p 
And LiiGe 317 Al . 


10. A. has lands in M. ar M. and n where elſe, and deviſed all 
his lands in Ai. tz B. and all his lands in NM and elſewhere ta C. 
The word elſewhere is void. Hob. 65. pl. 68. Trin. 12 Jac. C. B. 
Green v. Armſted. 

11. A. poticficd ofa term, deviſed it to B. if living at bis death, 
otherwiſe to .. whim A. mode executor, with a proviſo that F B. be 
living at A's death, then C. to account ta B. fir a maicty of the 
profit of the t:rm at 21 or marriage, and C. to retain the other moiety. 
A. died. Afterwards B. died before 21 of marriage; the term by 
the afliſtance of judges was decreed to C. Chan. R. 80. 10 Car. 
1. Revet v. Row. 

12. Sir S. B. deviſed all the coppice and wond-grounds, and all 
aud ſir gular the framiſſes, and all woads and under-words (except 
timber-trees) to his wife fir life, aud after her death, limited the 
lame, with the timber-trees, t2 truftces, that they for two years 
Weld pay the profits of the premiſſes to the plaintiff, and they to 
bejtow the fame in buil{ing the cellege, and after limited the reverſion 
and foe funple of the premilies to the plaintiff and their ſucceſſors for 
ever (the ſaid woods, under-Wonds and timber-trees excepted.) The 
queſtion 18, as the exception is made of the woods, under- woods 
and timber trees, whether the fei is nat excepted allo from the 
plaintitf? The court is clear of opinion, that the intent of Sir 
§. B. was, that the whole, as well the foil as the ſaid woods, 
under-woods and timber-trees, do paſs by the faid will. Chan. 
Rep. 134, 135. 15 Car. 1. Magdalen College, Oxon. v. Crook, 

12. Deviſe of land 2 A. in fee, and after by the ſame will de- 
viſed a third part to B. for lije, or in tail, this laſt deviſe to B. 
don't make void all to A: But B. has eſtate in poſſeſſion and A. 
in remainder. Per Bridgman Ch, J. in delivering the opinion of 
the court, Cart. 174. Hill. 18 & 19 Car. 2. C. B. in caſe of 


Rundall v. Ely. 


14. Deviſe to A. in tail, remainder te B. remainder te C &c. 
and after the deviſor by expreſs words deviſes an eftate in poſſeſſton 
tz B. This is a revocation of all the remainders, for the re- 
mainder not determining by deviſe, but by ceſſer and interpaſition 
of on:ther eftats, upon which the remainder did not depend, the 
remainder could not ſtand; but in a conveyance of uſes there may be 
interpoſition of other eſtates, and the remainder ſtand good, be- 
cauſe this remainder depends and hangs on the firit root. But 
in a #1 the remainder ſettled muſt follow the rule of law, for 

Vol. VIII. * after 


of his body, and not a fer, and ſo all the clauſes of the will ſtand to- 
S. C. cited 4 Mod, 
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Deviſe. 


after the deviſe of the deviſor, there is not root nor ſpring then. 
Per Bridgman Ch. J. Cart. 175. Hill. 18 & 19 Car. 2. C. B. in 
caſe of Rundall v. Ely. 

15. A man hath ae tre ſons, T. his eldeſt and R. his youngeſt 
ſon. T. hath iq ue J. and R. hath iſſue M. a daughter. The father 
deviſed lands to his fon T. jr /ife, and afterwards to his grandſon F. 
end the hetrs mates of his de; and if he die without iſſue- male, then 
to his grand-daughter H. i tal, and charged it with ſome payments, 
in which will there was this proves; viz. FH my ſon R. ſhould have 
a fon by his now wife E. hen a his lands ſbotil go to ſuch firſt jor 
and his heirs, he paying as AA. ſhould have dine. Afterwards a fon 
was born, and the queſtion was, whether the eſtate limited to T. 
the eldeſt fon was thereby defeated ; and the court were all clcar 
of opinion, that this proviſo did only extend to the caſe of M's 
being intitled, and had no influence upon the firſt caſe limited to 
the eldeſt ſon. 2 Mod. 293. Hill. 29 & 30 Car. 2. in C. B. 
Evered v. Hone. | : | 

16. Deviſe of a term to A. and B. in the vill as jointenants, and 
in the latter part of the will as tenants in cammon, there ſnall be 
no ſurvivor. 2 Chan. caſes, 64. Trin. 33 Car. 2. Draper's 
caſe. 

7. A. by will deviſed 1 300l. to B. provided, if B. died before 
twenty-one without 1//ue, then the 1300 J. 1 go ts C. and provided 
if B. marry before twenty-ome without conſent of M. then to go to D. 

married without conſent of MI. the queſtion was who ſhould 
have this 1300 l. if ſhe ſhould die without iſſue before twenty-one; 
per Maſter of the Rolls, the proviſo of forfeiture by marriage 
without conſent of XI. cannot take place, or have any torce till B. 
ſhall be twenty-one, that they are cent proviſees and ought to 
be fo conſtrued; and decreed, that if B. die before twenty-one 
without iſſue, that C. ſhould have the benefit of the firſt proviſc. 
2 Vern. 86. pl. 83. Mich. 1588. Pawlet & Ux. v. Dogget. 

18. If a man devite an aunuity to a child iu“, out of certain 
lands, and by the ſame will he gevijes the ſame lands for payment «f 
dcbts and legacies; the deviſe of the annuity is a ſubſiſting charge 
on the lands and ſhall be good; held tow. N. Ch. R. 202. Paſch. 
1692, in Powell's caſe. 

19. A. ſeiſed of gaveltind lands, and having two brothers H. and 
C. (B. had iſſue two ſons H. and B. and iflue two daughters XI. 
and N. and C. had iſſue H. and H. had iſfue S.) deviſed the lands 
to H. the jon B. if be lived till twenty-one, and then his wife to 
have the houle, &c. and if H. die before twenty-one then ta the 
next ſon of B. _ B. have na jon, then to 11. the fon of C. and 
his heirs, and if H. die before twenty-ons and my wife be dead then 
to the next heir laſt named, as it all fall out. I. ſon of B. died 
before twenty-one without iſſue, but B. his brother entered and 
died, leaving two daughters M. and N. The grand queſtion was, 
on the words, if B. have no fon then to H. the ſon of C. and his 
heirs, it was admitted that by theſe words H. the ſon of C. took 
nothing, but whether the tollowing words, viz. IJ H. die before 
twenty-one and his wife be dead, then to my next heir laſt named - : 

X a 


Deviſe, 

hall fall out, and Holt Ch. J. demanded of Levinz of counſel for 
the heirs of C. that if the words and if H. die before twenty-one, 
ſhould be applied to HH. fon of B. and the words then to the next 
heir laſt nam:d ſhould be conſtrued any other fon of B. if B. had 
another ſon, «therwiſe as it /hall fall out to H. fon of C. if he ſhall 
be next heir, ſo that (as it ſhall fall out) ſhall be applied to the ſon of 
B. if he ſhall have another fon who ſha'l be next heir (for it is not 
found by the verdict that their fathers were living) otherwiſe to H. 
ſon of C. if he ſhall be next heir. For the words (as it ſhall fall 
out) are conſiderable and if it be ſo that the words next heir 
ſhould be applied : B. it will give him an ate in fee, and Holt 
Ch. J. ſaid, that this ſeemed to be the meaning and intention of the 
deviſor, and if H. die before twenty-one to be but a repetition of 
what he had ſaid before. Rut curia advifare vult. Skin. 385. 562. 
Mich. 6 W. & M. in B. R. Beviſton v. Huſſey. 

20. A. had a ſon and two daughters M. and N. and deviſed 
(in caſe his ſon {hFuld die without iſſue) all his lands except 
Black-acre, Green-acre, and Ii hite-acre to MH. in fee, and he de- 
viſed Black-acre, I/ite-acre, and Green-acre to M. in fee, and then 
he recites, that, whereas he Tas ſciſed of other lands, &c. and in the 
end of the will he takes notice of a requeſt of his father's that 
Black-acre ſhould go for want 4 i ue- male of A. and B. his brother, 
to D. his couſin, and that in obedience to the will of his father, he 
is deſirous that it be obſerved, and requeſts B. his brother to act 


accordingly, and after dies, and John his ſon and B. dies without 


iſſue. And Holt Ch. J. who delivered the reſolution of the court, 
ſaid, that when it after appears by the ſpecial words, that ſuch 
general words ought not to extend to all his lands, tenements, and 
hereditaments, there an expoſition ought to be made according to the 
ſpecial words, according to the rule in ALTHAM'S caſe, 8 Rep. 
tor otherwiſe the ſpecial words would be rejected ; and therefore 
here, the words foraſmuch as there are other lands, &c. ought to 
quality the generality of theſe general words and other ought to be 
reterred, not to the lands before, but ought to be underſtood of the 
words not mentioned before; and therefore the words (all his 


lands) ought to be reſtrained, according to the ſpecial words, and 


not conſtrued according to the generality of them, when he aid 
there are other lands which could not be compriſed before, for 
then they could not be others; and concluded that by theſe ge- 
neral words Black-acre did not paſs but deſcended equally to M. 
and N. and gave judgment accordingly for the defendant, Skin, 
631. Hill. 7 W. 3. B. R. Dalby v. Champernoon. 

21. I give all my perſonal eſtate to my wife, and to A. and B. 
1000 . a piece, if they arrive at the age of twenty-one years, or 
marriage; A. was heir at law to the teſtator. Per cur, the deviſe 
to the wife mult be ſo much thereof as was not diſpoſed of by the 
will. For otherwiſe this will be inconſiſtent by deviſing 10801. 
to A. the heir at law, who would be intitled to his whole eſtate 
after the death of his wife, and therefore a deviſe of 10001. to be 
paid to A, out of teſtator's * would be impertinent when 

2 


. Devile. 


he was to have the whole eſtate himſelf. g Mod. 93. Paſch. 15 
Geo. 1. in Canc. Burdet v. Young. 
1 * ,» — 1 . oe” 27 — . 7 ' 1 
22. A. deviſed ſeveral ſpeciſick legacies to ſeveral perſons and to 
each of his grandchildren 7 be pard at their reſpeftive ages of twent;- 
one years, or days of marriage, which ſhould firſt happen. And by 
a ſubſequent clauſe appoints that all the legacies thereby devited 
foal! be paid within ant unn after his deceaſe; per cur. the ſubſe— 
quent clauſe in the will which ſeemingly contradicts the payment 
[ 285 ] of the legacies to the grandchildren in point of time mutt be con- 
ſtrued, ſo as it may not be repugnant to any former clauſè in the 


+] 


fame will, and therefore that laſt clau/e mult only relate 4 th, 
other ſpecifick legactes given ta the ether logatces, and not to the 
legacies deviſed to the grandchildren, 9 Nod. 154. Trin. 11 
Geo. Adams v. Clerk. 

23. A. having lands e inheritance in B. and C. and a mortgage 
in D. and lands extend:4 in E. on a ſtatute, gakes his will and de— 
viſed, all his credits and murtgages te bis executors, and after deviſed 
all his ineſua ges, lands, tene ment Sc. and all his real gſtate what- 
feever in B. C. D. and E. ts R. I. and F. S. for their lives, and 
after their deceaſe to their heirs, &c. King C. decreed, the mort- 
gage and extended lands in D. and E. to the executors, and 
ditters this caſe from the caſe in Cro. C. 292. Roſe v. Bartlett. 
Where a man was ſeiſed of a term for years in A. and having no 
other land there, deviſed all his lands in A. it was adjudged that the 
term for vears paſted, for in that caſe Ld. Chancellor ſaid, if the 
term had not paticd the will had been intirely void, whereas here 
it ſtands well for part, and fo affirmed a decree made at the Rolls. 
Gibb. 116, 117. Hill. 3 Geo, 2. in Canc. Davis v. Gibbs. 

24. If the latter part is inconſiſtent with the former part, it ſu- 
perſedes and revokes it; per Reynolds Ch. B. and Comyns 
and Thompſon. Gibb. 195. Hill. 4 Geo. 2. in the Exchequer, 
obiter. 


55 
3 
2 
+4 


(N. b) What paſſes an Intereſt and what an Au- 
thority. Ey the Word Until, &c. and of what 
Continuance. 


S. C. cited I, D EVISE that bis executiys ſbould take the profits of his 
by Bridg- land till his heir cames to twenty-ome, to the intent that h1s 


man Ch. I. p p g : . 
Bart. 2c; J exccuters with the prefits of it ſhall pay his debts, perform his lega- 


Trin.i7 cles, and for the education of his children, this paſſes an intereſt, 
13 D. 210. a. pl. 24. Hill. 4 Eliz, Stile v. Tompſon. 4 
Cour:hope v. Heyman S. P. Ch. Rep. 263. Gore v. Blake. Sn it is if the words 
were, that f M. b:s wife think fit ts Cring «p his cauldron in learning ard to find them meat, drink, ant 
geg, that then they thall have his land till his ſon comes to tweuty-four ; it is an uitereſt. 
Cro. E. 2:2. pl. 21. Mich. 33 & 34 Eliz. B. R. Smith v. Havens, 


Mo. 48. 2. Deviſe of his lands to his wife from year to year, till F. his 
re 3, fon ſhall come ts the age, of twenty years. By the death of J. the 
| wife's 


Ocviſe, 


wife's ettate is determined; but by Dyer if the words had been 
ell his (ont fad come or might come to the age of tzwenty years, there 
notwithilanding his death the eſtate of the feme continues, Dal. 


| 


58. pl. C. anno 6 Eliz. Anon, 


28 5 


words had 
been 1 tht 
an ſhauld or 
might come 
to twenty, 
&c.theathe 


wife's eſtate had continued. 


3. A deviſe that bis wife ſhoult inhabit in one of his houſes which 
ho bod for term of years during her life. Here the wife takes no 
interelt in the term but only an occupation and uſage, out of 
which the exccutors cannot eject her during her lite. Per cur. 
prizter Walſh, Ow. 33. Trin. 7 Eliz. Anon. 

4. A. deviſed, that his lands fhauld deſcend to his fon, but he 
willed, that bis wife thould take the profits theres, until the full age 
bis ſony, fer bis education and bringing up, and died; the 207% 
in ied anitber Height, * and died bifore the full age of the ſen; and 
: was the gpinion of Wray and Southcote juſtices, that the ſecond 
Dan hould not have the profits of the lands until the full age 
of the ton, for nothing is deviſed to the wife but a confidence, and 
jhe is as guardian or balitr for to help the infant, which by her 
death is determined, and the ſame confidence cannot be trans- 
{erred to the huſband ; but contrary if he had deviied the profits of 
to land unts bis wife until the age of the infunt ta bring him up and 
educate him, for that is a deviſe of the land itſelf. 2 Le. 221. pl. 
280. Paſch. 16 Eliz. B. R. Anon, 


which onld accrue to the huſband, ———$, C. cited by Bridgman Ch. J. Cart. 2 


2 „ 4s 2 - * . = % # ! 
VWr 43k © 2. e. 3. ee rang. 


5. A. having B. a fon nine years old, deviſed his lands to his 
executors for payment of his debts, unt] . ſhall be 21, remainder 
en to B. Though B. dies the term continues in the executors 
tilt ſuch time as B. had he lived, would have been 21. 3 Rep. 
21. Hill. 29 Eliz. Eoraſton's cafe. 


6. A. deviſed lands to B. his fon (an infant) in tail, remainder 
to C. and made ID. overſeer of his will, and that D. ſhould have 
the education of B. till 21, and to receive, ſill and let for B. the ſaid 
lands, and thereof ts account te B. and D. to be allowed his charges. 
D. has no intereit and is only guardian for nutture, and can make 
only leaſes at will. Cro, E. 078, pl. 10. adjornatur, but ibid. 
734. pl. 2. Hill. 42 Eliz. B. R. adjudged, abſente Gawdy, Piggot 
„. Garniſh, 


3 Le 7%, 
pl. 118. 
VII 210 
Eliz. B. R. 
Auon. but 
S. C. in to- 
tidem ver- 
bis; but at 
the conclu- 
ſion Wray 
ſaid, that 
the lame 
amounted 
to a deviſe 
of the land, 
and ſo a 
chattel in 
the wite, 
6. Trin. 17 
* 286 
S. C. per 
Coke Ch. J. 
but ſays it 
would be 
otherwiſe 
in caſe of a 
r. uf. Zo 
Bulſt. 137. 
The words 
to receive, 
ſet, and let 
for . 
means on!y 
that leaſes 
(hall he 
made i» I's 
im, and 
D. is only 


as 1 o 


account: per Fenner and Clench J. and Popham held that a teſtator cannot appoint that any 


\ 11 81 : 
in its make A ted 


lock in Lat. 39. —8. C. cited Arg. 5. Mod. 102. 

7. Deviſe of lands to his wife for life, % lng as fhe Hall be 
Hedtialiy ready to demiſe to his heirs at 50 J. per annum when ſhe 
ſnall not dwell on it herſelf, The wife goes and lives at another 
place, yet the condition 1s not broke unlcis there be a tender and 
r-/uſal to demiſe, Mo. 626. pl. 860. Mich, 43 & 44 Eliz. in 


Canc. Sir Cha. Rawleigh v. I hynn. 
* 3 8. Lands 


(er years in th. name of d. . Tro. E. 678. % S. C. — 8. C. cited by White 


Lane 58. 
S. C. cited. 


286 Deviſe. 
8. Lands devifed to perſons in triſt to let leaſes and diſtribute the 

profits to twenty of the pooreſt kindred of deviſor; the twenty, &c, 
have but a confidence. Mo, 753. pl. 1040. 2 Jac. in Exche- 
quer, Griffith v. Smith, 

Mo. 754. 9. Deviſe that A. hal! have the everſioht and doing ef his land; 

Po till his ron to waem he deviled the lands is 24, gives no intereſt, 

accordinz- and it thall be intended only in right of the fon and to his uſe, 

2 _ that Yelv. 7 3+ Mich. 3 Jac. R R. Carpenter V. Collins. 

25 A 2 a 

deere by defcent in the ſon, and vet if it were an eſtate in the fon immediately and alfo for 

Fears in the execu or, vet by the death of the for before 24. the intereſt of the executor is deter- 

mined be the ſon s death, becaute it was not the devifor's intent to bar the ſon's heir ti! the 

ſon ſhow d have come to 24 years if he had tive. — grown. 88. S. C. & S. P. held accordingi. 


m——5. C. cited Arg. 5 Mod. 102. as acjndged that the executor had only a t-waidlhip for the 


benefit of the heir. 


S. C. cited 10. A copyholder in fee ſurrendered to te uſe cf his will, and 
2 deviſed to his wife his copyhoid land, and if ſhe hath iu by the 
39  deviſor, that the iſſue ſhall have it at the ave of 21 years, and if 
the itſue die before that age or before his wife, or if {be has no 
1{ſar, that then jhe hall choſe two attornies, and ſhe to make a bill if 
[ 287 ] fate of my land to her beſt advantage, Sc. Per Cur, ſhe has thoſe 
lands for her life, and ſhe not having iſſue, hath not any intereſt to 
diſpoſe, but has authority by her will to nominate two that ſhall 
ſell, and they make ſale, and the vendee ſhall be in by the will 
without any new ſurrender Cro, J. 199. pl, 30. Mich, 5 Jac, 
B. R. Beale v. Shepherd. 
S. C. cited 11. A, deviſed a term to his wife until the iſſue of the boy of the 
np} deviſor accompliſh the age of 18 years bringing up the ſaid child. 
Cart. 26, Reiclved (as the reporter ſaith he heard} that the eſtate of the wife 
27. as ad- is not determined until the iſſue ſhould come to the age of 18 
Jucged 'g Years, and judgment was given accordingly, Lane 50. Trin. 7 
Eliz. in the Jac. in the Exchequer, Sweet v. Beale, 


Exchequer. 2 Chan. Rep. 126. Warwick v. Cutler. S. P. ; Le. 78. Anon. per 2 
» that it is only a confidence, but if he had deviſed the profits it would have been a chattle in the 
Wife and have gone to her huſband who ſurvived her. 


Cro. 1.259. 12. Deviſe to A, and B. his ſons and the heirs male of their 
7 19. body, and wills, that they ſhall nat enter till their ſeveral ages of 21 
N $ C. years, and further wills, that M. and N. his executors fhall have the 
& S. P. by lands to perform his will till his ſaid ſons A, and B. come to their 
4 juſtices, ſeveral ages of 21 years, The executors have only a limite(l 
On Jr eſtate determinable in time, when each ſon ſ-paratim comes to his 
and zdjudg- full age for his part, and each of the ſons may enter when he 15 
ed forthe 21, and ſuch entry does not deftroy the jointure, but they ſhall be 


nr joint-tenants notwithſtanding ; for this entry in the intent of the 
147. Aylet deviſor, was only as to the perception of the profics and as to the 


v. Chippin- poſleſſion, and not as to the eſtate in jointure. Yelv, 183. Mich. 
5. C. 44. 8 Jac. B. R. Aylet v. Choppin. 


judged „4 : 
cordingly per tot. Cur. except Williams.——Þyulſt 4*, Eyiſe v. Chopley. S. C. adjudged 
accoruingly. | 


13. It 


Devite. 
13. It one deviſe his land to another until his debts be paid, the 


executors have a term; per Coke Ch. J. 3 Bulſt. 100. Mich. 13 
Fac. in cafe of Blamford v. Blamford. 


287 


It is but a 
chattleintes 
reſt and de- 


termines at 


law when the 2 e; per Lord Wriglit. 2 Vern. 404. Mich. 1700. Hilchins v. Hilchins. 


14. A. has a leaſe for years, and deviſed, that after his deceaſe 
the profits of this ſhall be put out to the uſe and benefit of B. This 
is a deviſe of the Jeale itſelt, per Doderidge J. and Coke Ch. J. 
agreed this to be ſo, and ſaid that ſo is 45 E. 3. Tit. Feoffments 
and Faits; for this is tantamount to a deviſe of the leaſe. 3 Bullt. 
101. Mich. 13 Jac. in cate of Blamford v. Blamford. 

15. A. deviſed ſeveral lands to B. his youngeſt fon, ſome in fee, 
ſome for lite, and ſome in tail, and then adds, I will that my wife 
AZ. hall have the uſe and keeping of my ſn B. and all the premiſſes 
4% him bequeathed durg:s his natural life, paying him yearly for his 
maintenance 81, training him up in l:arning and what more of her 
cwn pleaſure; per Berkley J. the is only guardian, but per 3 J. 
it 15 an intereſt becauſe of the limitation to her during her life. 
. Cro. C. 568. pl. 5. Prin. 10 Car. B. R. Spirt v. Bence. 

16. Aman deviſes lands to his wife for life, and afterwards orders 
the ſame to be ſold by his executors, and the monies thereof coming to 
be divided among /? his nephews, and makes A. and B. his execu- 
tors and died. It was referred to three juſtices, who certified that 
the executors had not a good intereſt by the deviſe, but an authority 
on:y, Cro. C. 382. pl. 10. Mich. 10 Car. B. R. Howel v. 
Barnes. 

17. A. ſeiſed in fee made his will, and R. his executor, and de- 
viſed that his executor ſhould receive the iſſues and profits of his lands 
for and tawards the maintenance of his children till they fhould 
attain their reſpective ages of 21 years, and deviſed the retidue of 
his lands to his ſon when he ſhould be 21. R. the executor made 
his wife executrix, and died before the ſon came of age, having firſt 
deviſed that ſhe ſhould diſpoſe the ifiues and profits according to the 
words of the firſt teſtator, and gave her as full power as was given 
t2 him, and died, The queſtion was, If R. had a truſt, or an in- 
tereſt by the will? adjudged that an intereſt was veſted in R. the 
executor, and ſo his deviſe to his wife good. Carter 25 Trin. 
17 Car. 2 C. B. Courthope v. Hayman. 

18. Deviſe of profits. till his daughter come to age of 21 years to- 
wards payment of his debts and legaci:s. The daughter died at 
hive years old. It is a good deviſe of the term till the daughter 
would have been 21. Per Ld. Keeper. Chan. cafes 113. Mich. 
20 Car. 2. Carter v. Church. 


[ 288 ] 


And the ex- 
ecutors (to 
whom the 

deviſe was) 
ſhall conti- 
nue in poſe 
ſeſſion till 


ſuch time as A. would have been 21, had he lived; becauſe the teſtator might have computed how 
long it would be before his debts could be paid. 2 Mod. 2 90. cites 3 Rep. 19. Boraſton's caſe. 


19. Deviſe of a rent charge to his wife for life, and after ſays, if 
ſhe marry, my executors ſhall pay her 1001. and the rent Mall ceaſe, 
and return to his executors. The rent continues till the 100 l. is 
paid, and ſhe nor her executors have preſent intereſt in it. Mod. 


273. pl. 25. Trin. 29 Car. 2. B. R. Ofborn v. Walleeden. 
Y 4 20. The 


2 Sand. 197. 
Otborn v. 
Wicken- 
den. S. C. 
— Keb. 
712. pl. 250 
S. C. 


288 Devite, 


20. The teſtator de lands to be held ly his executors till 
the refpator” 5 7 1 att. ned 22 years of age, /ir miuitinance of the ex- 
ccutrix and her children, that the ſaid telator's fon died before 22 
oO of age. This court decreed the exccuirix to hold the lands 
Zainſt the next heir, unt. l the lard n age of 22 year: 11 


22 ' 3 i the 

1010 ſon had lived to 22 years. 2 Chan. Rep. 135. 30 Car. 2. 
Warwick v. Cutler. | 

21. A. by will made B. executor, and rave the reſidue ef the grads 


te the 44% ofal of B. the executor, and C. Betore prob: ate of the will 
B. died and made ! her executor; agreed, that the bequeſt of 
the reſidue by the words aforetaid was a be zuelt of the intereſt, 
and not an authority only. And that neither tius interctt nor 
moiety of the reudue ihould accrue. by lurvivaori 55 to C. in n 


1 


caſe of a legacy as it would be in a gift of gods at common la 
Jo. 101. Ju ly 5. 33 Car. y bete! C Co G ond! 15 Del 2d 88. 
Taylor v. S ore. 
Ibid. cites 22. A. v iſe d land in truſt 7 pay ene third of the rents in fat! 5— 
Boraſto 1's fact: I of danuer, : «4 intil Þ: 75 fon, 15 en e9 years Guy GHNGNS 21. 1 he 
cate. 2 R. p 5 N 0 83 : 
19. 2.— fe receives a third cf the rent iro the truſtecs and dies, then the 
2 Vern. fon dies Curing his infancy. The adminittrator of the wife [hal 
135. Pai: have her tiird af we rents till ſuch time as the fon mi: ght have 
1550. Le- . 7 , . © 
vet v. attained 21. 2 Vern. R. 65. pl. 59. Trin. 1688. Coates v. 
Ne dh M. Needham. ; 
S. C. takes 
notice of a former heating, and obſerves that it was adjudged that the bequeſt to the wife was de- 
termi ed by her death. and ſhould not go to her adiminifirators, and on that a pgiot arcie to 
hom it ſhould go, it was decreed by the Lords Committione im favour of the heir. 


2 /0. 167. 23. Deviſe of land to B. in fee, paying 429 J. whereof 200 J. 15 
1 be at the arſpojal of his wife by her wiil, to whom ſhe ſhall think fit. 
She dies intetate; her adminiſtrator thall } have 1 the Whole in- 
tereſt and gs being veſted in her. Per commiſſioners. 2 
| Vern. R. 181. þl. 163. Mich. 1690. Robinſon v. Duſg 

Wd. Equ. 24. Lands w dere deviſed to the wife till his fon and heir fyruld 

13 be 21, and then to His ſon and |. is heir,, and tne fon died at 13. 

Ann. in Though ine was exc CUtrix, yet not be ing deviſcd durn 12 that 

Canc S. C. time for payment of debts, nor any creditors or want of allcts ap- 

1 pearing * Harcourt, C, decreed that the wife's eſtate determined 

33 by the ſon's death, and the remainder veſted preſently on teſta- 

mention of tor's death. Abr. Equ. Caſes 195. Hill. 1713. Manficid v. 

paymeii* of Dugard, 

debts, und 

decreed by Lord Harcourt accordingly. 

*[ 289] 25. Ridge deviſes by his will the reſedue of his eſtate to his 1wife, 
and deftres her to give all her tate at her death ta his and her re- 
lations, the queſtion was if this does amount to a deviſe or truſt in 
the wife, for all the eſtate which her huſband gave her by his 
Will. 

Harcourt C. ſaid, I think theſe words are t29 general to amount 19 

a deviſe over of his tate after the death of the wiſe, nor can it be 
taken. as a truft, becauſe the words extend to all the eſtate wich 
ſhe ſhall be poſleſſed of at the time of het death, which the huſband 
has not any power over, and therefore it muſt be taten over s 4 
recommendation 
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Ty Vy was m= 


Deviſe. ä 


worm mend tion and not as 2 deviſe or truſt, but if the teſtator had 
Jeſirech his wile by his will to give at her death all the eſtate which 
he had deyited to her to his and her relations, there the -ſfate de- 
viic. to her ought to go after her death 0 his and her relations, 
according to the ſtatute of diſtributions. Ihere was a caſe tem- 
pore Cowper C. where one Knight deviſed by his will 2000 /, 
4% be paid and diſtributed ams ng jl his poor relations, at the arjcretion 
and according t the conſcience ¶ his executors. A bill was brought 
againſt the executors and reſiduary legatec, by ſeveral of the te- 
ttator's poor relations that vere next a-kin, and might claim per 
ſtat. of diſtribution, and another bill was brought by 20 of his 
poor relations of a remoter degrec, and upon the queſtion who 
were entitled to this legacy, Can C. decreed _ this legacy 
thould be divided among ft all his poor relations of wu hat degree foever, 

and ſor that purpolg ordered notice to be given in the Gazette, 
tiat any perion who ſhould go betore the Natter and prove 

himſelf related to the téſtator within ſix months, ihould be en— 
titled to a ſhare of his legacy, but left it to the executors to aſcer- 
tain the pro! portion according to the power ogy en them by the 
will, but ordered if the executors ſhould refuſe any ſuch poof re- 
lation, or fhew any partiality, that the Matter ſhould report it 
ſpecially, with the reaſons given for it, but he would not take 
away that power from the executors which the teſtator had given 
them. Bill diſmiſt per Harcourt C. MS. Rep. Paſch. 12 Ann. 
in Canc. Palmer v. Schribb. 

26. A. gave the reſidue of his eſtate to his wife, 2w:th power to 
iſp: 'le theres with the ab ion of his truſtees. She made a 
will and deviſed it to J. S. Per Cowper C. Ihe deviſe is void, 
ſhe not having the conſent of the truſtees, and ſo A. died inteſtate 
as to the reſidue of his eſtate. 2 Vern. 723. pl. 640. Mich. 1716. 
Hutton v. Simpſon. 

27. A. ſeiſcd of land of 6001. per ann. deviſed 3001. per ann. to 
C. an infant ſon of B. which B. was heir at law to A. and deviſed 
300 |. per aun. 19 B. for his care aid pains in I»1king after his ſon's 
e/tate till be ſhould be 21. B. died, C. then bei ng & years old, 
but B. by will deviſed the 300 J. to his wife, and appointed her 
guardian to C. his fon. Per Ld. Macclesficli. the father B. being 
appointed guardian, was the only perfon that could extend his care 
as a guardian after his own death ; that the father had by law a 
power to appeint a guardian over his own children, and that his 
deviſe of the 3001. per ann. is good, and that it did not determine 
neither by the wife's death, unleſs for want of care of the ſon or 
his cflate, which if it happened the ſon might complain of. Ch. 
Prec. 597. Trin. 1722. Anon. 


(N. b. 2) 
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Ch. Prec. 
452. Simp- 
on Ve. 
Hornſby. 
S. C. 


(N. b. 2) Continuance of a Deviſe. With or 
without the Word Until, &c. 


"a Devited lands to his four yornger ſons, and if they die with- 

* gut iſſue, then to go to the eldeſt fon ; three of the tour died, 
It was held that nothing ſhould go to tre eldeſt till all four were 
dead without iſſue, D. 303. b. 304. a. pl. 49. Mich. 13 & 14. 
Eliz. Anon. 

2. A. had three ſons B. C. and D. and deviſed that Black-acre 
Should remain after his wife's death to C. and his heirs, and if it 
fortune that D. lives till the land come to C. theg | will that C. Mall 
pay to D. 10 l. fer ann. ſ% long as D. lives. A. died. C. came to 
the land; reſolved that the deviſe enures as a rent-feck for life to 
D. with which the land ſnall be charged in the hands of the heirs 
or aiigns of C. Mo. 721. pl. 1007. Mich. 32 & 33 Eliz. An- 
drew v. Sheffield. . 

3. A. deviſed to J. S. until he ſpall or may raiſe Soo l. out of the 
profits of the land. If a Hranger enters after the death of the 
de viſor, though J. S. had u notice of the will, yet the time ſhall run 
en as much as if he had had the land in his own poſſeſſion. 4 
Rep. Mich. 41 & 42 Eliz. in the court of wards. Sir Andrew 
Corbet's caſe. | 

4. But when the heir of the — 4 himſelf, or he in reverſion or 
remainder enters upon ſuch deviſee and expells him; he may re- 
enter and retain the land further, until he has levied the intire 
ſum, and the time in which he was expulſed ſhall not be accounted 

arcel; for he that did the tort ſhall not take advantage of it. 4 
= 82. a. b. Mich. 42 & 43 Eliz. the ſecond reſolution in Sir 
And. Corbett's caſe. 
Cro. J. 5. A. deviſed a term to M. his wife, remainder to his fon B. 
3%4- Pl. 7. and L. his wite if they have no iſſue male, and if they have iſſue 
eg male, then to be reſerved and put out for the benefit of ſuch ſons or one of 
the remains them. A. dies. M. the wife of A. ſhall hold during her life. But 
der afrerthe B. and L. his wife ſhall hold only till a ſon is born, and then the 
— — ſon ſhall have the term, and if a ſon or ſons were born in the life 
benz limit- Of M. then ſuch ſon or ſons ſhould take immediately upon her 
edto B. and death, and B. and L. his wife ſhall take nothing. Mo. 846. pl. 
L. his wite, 1146. Hill. 13 Jac. Blanford v. Blanford. 


end if, &c. g 

It © ed to be limited after teſtator's wife to teſtator's two ſons, and if thoſe ſons have no iſſue 
male, &c. and refolved by three juſtices, that the ton born ſhall have it preſently, and that his in- 
temum inthe will was, that his two ſons ſhould not have it if they had a ſon, and his care was 
for li grand-children, rather than for his children. Godb. 266. pl. 357. Blanford's caſe. 
S. C. ſtated and adjudged accordingly. Roll. Rep. 213. pl. 29. S. C. ſtated as in Cro. and 
judgment accordingly. 3 Bulſt. 98. Blamford v. Blamford. S. C. ſtated as in Cro. and 


largely argued, and judgment accordingly, but with a ceflct executio till term. Paſch. next 
enſuing. / 


. oy 6. Deviſe to a feme ſole of 121, per ann. to be iſſuing out of 
p.. 5. Vie 


born v. Elack- ac re, but if ſhe marry, then the executor to pay 100 - _ 
12 l. ren 


His country or he die, then to F 


Deviſe. 


12 J. rent to ceaſe and return to the executor, Teſtator dies, the 


rent was paid to the deviſee. She marries, The rent ſhall not 
ceaſe till the 1001. paid. Adjudged by three juſtices, but Twiſden 
e contra. 2 Sand. 197. Mich, 22 Car. 2, Oſborn v. Wick- 
enden, | 
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Walleeden. 
S. C. ad- 
judged by 
two juſ- 
tices, to 
Which 
Twiſden 


conſented, though he was of a contrary opinion. 


7. Deviſe 1% B. durante exilio, and if pleaſe Gad to reſtore him to 
S. muſt be conſtrued according to 
the nature of the exile, which being voluntary upon a diſpleaſure 
conceived againſt him, and the withdrawing a penſion from him, 
and is therefore to continue till he is reinſtated and the penſion 
allowed him; and judgment accordingly, See 2 Lev. 191. Paſch. 
29 Car. 2. B. R. Paget v. Voſcius. | 


[ 291] 
Vent. 326. 
S.C.&S.P, 
according- 
Iy.—2 Mod, 
223. S. C. 
held ac- 
cordingly. 
jo. 


73. S. C. adjudged —ffeem. Rep. 448. pl. 610. Dr. Voſcius's cafe. S. C. ſays, the court per- 
ſuaded the parties to a reference, and ſo it was referred to Serjeant Pemberton and the Recorder 


pf London. 3 Keb. 842. pl. 7. S. C. adjudged. 


8. Termor for years determinable on lives, deviſes 20 J. per an- 
num to F. S. to be paid halt-yearly out of this eſtate ceſty que vies 
« fo long lives, J. S. dies, yet the rent continues and thall go to his 
executor ſo long as the term laſts. 2 Vern. 35. pl. 27. Hill. 
1688. Golley v. Gilford, 

9. Deviſe of the rents and profits of lands till his ſon attain 21, 
towards payment of debts ; and if my ſon die before 21, my debts being 
paid, then to A. The fon dies before 21; yet the rents and profits 
not only, till he would have attained 21, but alſo beyond, till the 
debts be paid, ſhall be applied for that purpoſe. Rawlinſon ad- 
mitted, that if the teſtaator had only deviſed the profits till his fon 
ſhould be 21, towards payment of debts and had gone no farther, 
that it ſhould have been carried no farther than till the ſon would 
have attained to that age; but Hutchins was of opinion, that even 
in that caſe the profits ſhould be applied to pay the debts beyond 
the age of 21, if thoſe to that time were not ſufficient to diſcharge 
them all, Chan. Prec. 34. pl. 36. Mich. 1691. Martin v. 
Woodgate, | | 

10. Deviſe to A. and the heirs male of her body, upon condition 
that ſhe intermarrry with and have iſſue by one ſurnamed Searle, and 
in default of both conditions he deviled it over to B. in the ſame 
manner, with remainder over to C. Adjudged that this is a good 
_ eſtate tail, that the words of condition amount to a limitation, and 
that the eſtate of A. or B. does not ceaſe though ſhe marries one 
of another name, for the remainder is in default of both conditions, 
and in the mean time it is limited to her and the heirs males of 
her body, and ſhe may ſurvive ſuch huſband and marry a Searle, 
and ſo there is a poſſibility as long as ſhe lives. 2 Salk. 570. pl. 6. 
Trin. 3 Ann. B. R. Page v. Hayward. 

11. A. deviſed a college leaſe for 21 years to his wife for life, re- 


mainder to his ſon, ſhe paying 101. per annum to his ſon during ber 


life; the ſon dies in the life of his mother, the 10 l. per annum con- 


tinues during the life of the wife and will go to the ſon's exe- 
| cutors, 
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Tor< or ad- 
miniſtra- 


tors to be: 


Ad dies. 


ſonal bequeſt, 
Mich. 1701. 


29217 


aid to him dug Þ 
* . el 92 
1 I Maſte: Ot che At 


Device. 


cutors, and decreed the wife to renew the leaſe and the maſter ta 
ſettle the Pros of the charge; per Lord Recper. 2 Vern, 
666. Mich. Lock v. Lock. 

K 3 0 his executors and their heirs 50%. per annum 

ring B's life, ta be to the ſeparate 1f- of C. and to be paid to her 
own hands and fo as her huſband ſhould not intermeddle. C. dies. 
Decreed the 501. per annum to be paid 7 C's execrtzrs during B's 
life, 2 Vern. 667. pl. 595. Mich. 1710, Rawlinton v. Dutchets 
of Mountague. 


F v 7 E. Fan * 
r life why . %., oe - 


per annmm det termines h 
not 5 ble after C's death. 


A 
1710. 


7 th leath of C. 111 is a per - 
Ch. Prec. 173. pl. 143. 


and the condition is 
x 1 * 4 1 1 1 1 * 
Neale * Hanbury. 


1 


13. A man deviſes lands to bis wife until his fon ſhall attain the 
of 21 yours, and then to his 5 ſon and his being; the fon dies at the 
age bf 13. The queition was, if the eſtate deviſed to his wife did 
determine by the dea th ot his fon at 13 years of age, or ſhould 
continue till the ſon might have attained his age of 21 years by the 
effluction of time? Harcourt C. of opinion that the wife's eftate 
did determine by the death of the fon, and differs from BORASTON'S 
caſe. Co. for there the deviſe was to executors for payment 
of debts otherwiſe unprovided for, but here the t wife comes in for 
her thirds, and that is a ſufficient proviſion for her in the eye of the 
uw. Decreed accordin gly per Harcourt C. MS. Rep. Hill. 12 
8 in Canc. Mansheld v. Mansfield. 
A. had three ſons, B. C. and D. and by will deviſed all 
h:s — 1 D. fer his life, he or his heirs paying out of the ws of 
the premiſes 101. a year to his eldejt ſon B. for his life, and 101. 4 
gear to his ſecond ſon C. for life, and that after the death of B. and MM. 
his wife, then the ſen or ſous of D. ſhould have all the premiſſes equally 
between them, they or. their brothers paying the legacies aforejaid, 
and if no ſuch fon, then the daughter or daughters of the ſaid D. 
to have the ſaid premiſſes equally amongſt them, paying, &c. Ld, 
C. Parker held that theſe rents were not to {ink upon D's death and 
during the life of the wife (who had an eſtate for life by implication 
as his lordſhip he! d) they being expreſsly given to the ſeveral an- 
nuitants for their lives, and were plainly intended as a certain pro- 
viſion for them in all events during their lives. So that zt 7s as If 
theſe annuities were given in the firft place by the will to the annui— 
3 , and the lands afterwaras given ſubjett ts the ſuid annuities 
whence it ſeemed the teſtator's intent was that whoever took the 
land ſho uld pay the annuites, and that D's wife ſhould be liable, 
Wms's Rep. 472. Trin. 1718. Willis v. Lucas. 

15. L give to my wife all my leaſe at S. and all my houſhold 
goods, /e maintaining my children, but if ſhe ſhauld marry, then a 
micty of it among wy chiitren; the children ſhall have no more than 
a maintenance unleſs ſhe marrieth. MS. Tab. Feb. 25th, 1725. 
Seagrave v. Euſtace. 


16. Deviſe to my daughters: until my ſon. ſhall attain the age of 


, hoping by that time my ſin will have ſeen his folly, The 


to the daughters ceaſes, Deviſe t9 
A. until 


40 year 
ſon Ae befor, A 3 the deviſe 


-_ 


— wc, mc ˖˙ — 


Deviſe. | 292 


A, until B. Hall attain 40 years. B. dies before 40. A's eſtate 
ceaſes; ſecus if the deviſe. be made a fund to pa 7 debts or portions, 
which cannot be raiſed wniil B. ſhall have. attained his age of 40, 
in which caſe the word (hall) is taken for ({houtd.) 3 Wms's 


' 


Rep. 176. Hill. 1732. Lomax v. Holmeden. 


(O. b) What paſſes by the Words, Reſidue of 
Eſtate. 


f. DEVISOR made a debtor executor, and deviſed ſeveral Pin. Rep. 
legacies, and the r:/i4ue of ail his perſonal eftate to anther; 419. Hill. 
— 1 + ** E 1 r. 7 
decreed that the executor pay his debts to the reſiduary legatee, 3 
. * - . . * CO . * = ES 
notwithſtanding there was no want of aftets, though it was object- t that by 
2 D Y - ol '4 * 2 
ed that this caſe was different from former precedents. Ch. Cafes tis will he 
4 ons * ee ail ki 
292. Mich. 28 Car. 2. Philips v. Philips, gave all his 
5 : real eſtate 
and houſhold goods, &c. and 4 his deits, gonds in ſhop, &c. and the remainder of ali his per- 
ſonal eftate to be divided equally between the executor and another, and the court held, that the 
debts which the executor oed the teſtator were not diictarged but ought to ce me into the ace 
count. 2 Frecm. Rep. 11. pl. 10. S. C. Mich. 1726. Ld. Chancellor held clearly that it 
mould not be extinct but ſhould be caſt in with the reſidue of the eſtite, eſpecially in this caſe 
where debts are particularly mentioned, and this was a debt at the time of making the will ; 
and that it the word (debts) had not been in, he believed it would be ail one, but that made it 
more ſtrong. 


2. A. ſeiſed of land in fee and of mortgages in fee, deviſed all [ 293 ] 
his lands to B. and then bequeathed 15001. in legacies, and then . 
ſays, all the reſidue of my perſonal eſtate I give to my executor, 

1 he lands in mortgage will go to the exccutor; but had A. only 

deviſcd his lands, and without giving any other legacies, and had be- 

gueathed the reft of his perſonal eftate to his executors, there perhaps 

the mortgaged land ſhould paſs to B. for elle there would be no- 

thing to anſwer and make ſenſe of the clauſe, “ and the reſt,” &c. 

tor tnat zmplies that he had already deviſed ſome part of his perſonal 

eſtate, or at leaſt it ſhews that he intended part of it ſhould have 

paſſed. Vern. 4. Paſch. 33 Car. 2. Winn v. Littleton. 

3. Teſtator made a franger, and no relation to him executor, 
and gave him 50 l. The executor in fuch caſe ſhall not have the 
reſiduum after debts and legacies paid by the next of kin to the 
teſtator, and ſo it was ſaid had been decreed in the like caſe be- 
tween Cordall and Cordall, It is true if the executor had been 
nearly related to the teſtator, it might have been otherwiſe; but 
even in ſuch caſe, if there are other relations in equal degree with 
him and are porr and indigent, equity in ſuch doubtful caſes will 
give the reſidue amongit them. Salk. 12. pl. 1. Matthew v. 
Courthope. 

4. It was admitted that in the deviſe of the reſidue of a perſonal 8 Nod. 126. 
late, if a legatce was dead at the time of making the will the re- AG —_ 
11duary legatees ſhall not have the benefit of that legacy, and it — 
ſhall not fall into the reſidue, nothing being intended to paſs v. Opie.— 


by that deviſe but the retidue after that and other legacies paid. 4s to a 
| Ar g. lapled de- 
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Deviſe. 


viſe -* !:» Arg. 2 Vern. 395. pl. 366. Mich. 1700. in caſe of Sprigg v. 


t fo: dubi- 
tatur. See 


Sprigg. 


8 Mod. 123. Goodright v. Opie, and 222. Wright v. Horne. 


5. In conſtruction of wills, generally the words my e/tate, the 
refidue of my eſtate, or the overplus of my eſtate, may well paſs an 
inheritance, where the intent 75 apparent to pals it; but ſuch intent 
to carry an inheritance by ſuch words muſt be very apparent, and 
nece{/ary to be drawn from the words of the will and circumſtances 
of the caſe; for if the words be indifferent 10 real and perſonal eftates 
or may be applied to perſonal alone, there the heir at law 1s not to be 
diſinherited by the implication of ſuch words, or by any implication 
at all, but. what is a neceſſary one. 12 Mod. 590. Mich. 13. W. 

Per Trevor Ch. J. in cafe of Shaw v. Bull. i 

6. A man having /rtled all his e/tate of inheritance upon his wife 
Ver life, for her jointure, makes his will, and thereby _ ſeve= 
ral pecuniary legacies to ſeveral perſons, and e ſays, all the reſt 
and reſidue of my eftate, chattels real and perſonal, I give and deviſe 
to my wife, whim I make ſole executrix; and the only queſtion was, 
whether by this deviſe the reverſion of the jointure lands paſſed to 
the wife; and my Ld. Keeper having taken time to conſider of it, 
delivered his opinion, that it did not, becauſe the precedent and ſub- 


ſequent words explain his intent to carry only his perſonal eſtate; for 


in the firſt part of his will, having given only legacies, and no 
land whatſoever, the words, all the reſt and refidue of his eſtate, 
are relative, and muſt be intended eſtate of the fame nature with 


that he had before deviſed, which was only perſonal; for having 
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before given no real eſtate, there could be no reſt or reſidue of 
that out of which he had given away none; then the words, chat- 
tels, real and perſonal, explain the word eſtate, and ſhew what 
fort of eſtate he meant; and make the deviſe, as if he had faid, all 
the reſt of my eſtate, whether chattles real or perſonal, &c. and ſo 
conhne and reſtrain the extended ſenſe of the word eſtate. Equ. 
Abr. 211, 212. cites Hill. 1712. Markant v. "I wiſden. 

7. A man ſeiſed of lands in fee, made his will, and thereby gave 


ſeveral legacies, and then bequeathed in theſe words (viz.) { give 


the reſt if my eſtate, chattels real and perſonal to F. S. Per Har- 
court Ld, Chancellor it was reſolved, that nothing but his chattels 
paſſed by the word eſtate. MS. Rep. Hill. 11. Ann. in Canc, 
Anon. 

8. A. ſeiſed of lands in fee, directed his debts, Sc. to be paid, 
and gave his wife power to ſell (if need be) his lands, goods, Cc. 
for payment of the ſame, amd then to pay ſuch legacies as are given by 
the will; among which he gave his ſaid wife 10001. to be by her 
detained out of the firſt money that could be raiſed by the profits or 
ſale of his eſtate, after payment of his debts. And the reſidue 1 
bis eſtate, after debts and legacies paid, he gave to his ſaid wife K. 
whom he made ſole executrix, Ld. C. Cowper was clear of opinion, 
that a fee paſſcd by deviſe of all the reſt of his eſtate to his wife E. 
ſubject to the * of his debts, &c. But he held, that where 


a man deviſcs all his e/tate, goods and chuttles, and 19 ne 
een 


been made before in the will of lands, of which the teſtator was 
ſeiſed in fee, a fee ſimple will not paſs; but where a real eſtate is 
mentioned before in the will, and then ſuch words follow, a fee 
paſſes. 2 Ld. Raym. Rep. 1324. Mich. 1 Geo. in Canc. 
Cliffe v. Gibbons. 
9. After a deviſe of ſeveral pecuniary legacies, teſtator added Ibid. cites 


theſe words, all the ref? of my goods and chattels and eſtate, I Hee of 
deviſe to my wife, &, Decreed that an equity of redemption of EAN ard 
a copyhold of inheritance of the teſtator's did not paſs, but it ſhould The reafoa 
go to the heir at law. 8 Mod. 222. Arg. cited in the caſe of - HOY 

. . * . 0 Cs Vs 
Wright v. Horne, as Gecreed Feb. 1724, in Chancey's caſe. zam 
was becauſe the will began with pecuniary legacies, which ſhews that the teſtator did t intena 
to paſs the equity of redemption of a mortgage. Arg. 8 Mod, 224. in caſe of Wright v. Horne. 
But the words, and ober ef/ate whatſo:ver, carried other lands; per Finch C. Chan. Caſes 
202. Trin. 27 Car. 2. Tirrel v. Page. So where no lands were deviſed after pecunary 
legacies, the words were 4/7 reſt and refidae of my eftate and chattles real and ptrſonal, I give and de- 
vife to my wife: this does not give the reverſion of lands ſettled in jointure on the wife. G. 
Equ. R. 30. Hill. 6 Ann Marchant v. Twiſden.——Abr. Equ. Cafes 211, 212. S. C. by the 
name of Markant v. Twiſden. 


10. A. by will gives ſeveral pecuniary legacies, and after deviſes 
lands to truttees and their heirs in truſt, that they de and fhall, by 
mortgage or ſale of the ſaid premiſſes, or any part thereof, pay and 
fatisfy his debts, and the faid legacies and funeral expences; then he 
deviſes all his goods, chattles and houſhold-ſtuff in ſuch a houſe to 
another, and then goes on in theſe words, all the reft and reſidue 
of my perſonal eſtate I give and deviſe to my wife, whom I make ſole 
executrix; per Cur. the reſidue of the perſonal eſtate belongs to 
the wife, in the nature of a ſpecifick legacy, exempt from debts, 
legacies and funerals; for though the perſonal eſtate is the natural 
fund for them, yet here he has expreſsly provided another for that 
purpoſe, by words of an imperative ſignification, that the truſtees 
do and ſhall, &c. which is ſtronger than a bare charge of them on his 
real eſtate, and might be intended only auxiliary to his perſonal 
eſtate, which without words of exemption, might be liable in the 
hrſt place; and though the words re/? and reſidue of his perſonal 
eſtate are generally underſtond reſt and reſidue after debts, legacies 
and funerals, yet here they are relative to the laſt antecedent of the 
deviſe of his goods, chattles and houſchold-ſtuft at ſuch a houſe, and 
paſs to his wife as a ſpecifick deviſe, in the ſame manner as the 
next preceding deviſe did to the deviſee thereof, and are to be under- 
ſtood the reſidue of what he had not before particularly deviſed, not 
the reſidue after debts paid. Abr. Equ, Cafes 271. pl. 13. Hill, 
1724. at the Rolls. Adams v. Meyrick. 

11. A. gave ſpecifieck legacics to his daughters, and other legacies [ 295 I) 
to others; then he gave all the reſidue of his eltate to V. R. &c. 
in truſt to increaſe his daughters portions, Decrecd that this gave the 
daughters a fee. ꝙ Mod. 92. Paſch. 10 Geo. 1. in Canc. Anon. 

12. A deviſe of lands to R. B. and his heirs for ever, upon con- 
dition he pay all my debts and legacies and funerals, and if he ds not 
pay them, then I deviſe the premiſſes to E. F. (the defendant) and 
her heirs for ever. And as to all the reſt and reſidue of my real and 
perſonal ejtate whatever not herein before bequeathed, 1 give and be- 


gueath 
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gueath to E. F. aud her heirs; tue deviſee R. B. died before the de- 
viſor, ſo it was a lapſed legacy; the court held that E. F. could not 
take by the faid words, « all the reſt and reſidue of my real and 
« perſonal eſtate not deviſed or unbequeathed, the lands deviſed 
to R. B. for it muſt be expounded, the reſt and reſidue of the lands 
undeviſed at the time of making the will, and not at his death. 
Forteſcue's Rep. 184, 185. Paſch. 2 Geo, 2. C. B. Roe v. 
Fludd, | 

13. Sir Brook Bridges by his will gives ſeveral legacies to hi; 
daughter and other relations, and then follows this claute; I git 
the remainder of my gſtate, viz. my Bank<jlock, India ſtoct, F. &. 
flock, and S. S. annuities to my ſon B. Bridges, and 1 do hereby 
make him ſole executor of this my will, Sc. Quære, If theſe words, viz, 
All my Bank- ſtock, &c. do reſtrain the general precedent words, 
the remainder of my eſtate? King C. was of opinion that the latter 
words which came under the viz. do vet reſtrain the general words 
precedent (the remainder of my eſtate) butwere added by way of 
enmreration or deſcription of the wain particulars whereof his eſtate 
did conſiſt, and not to reftrain the word (eſtate) to thoſe particu- 
lars, and the rather becauſe immediately after follow the words, 
and I do hereby make him ſole executor of this my will, and when 

e diſpotes of the remainder of his eſtate, it is plain he did not in- 
tend to die inteſtate as to any part of it. Decree, that the ſon was 
intitled to all the reſidue of the teſtator's eſtate, MS. Rep. Hill. 
2 Geo. 2. in Canc, Bridges v. Bridges. 

14. The words reſidue of eſtate do not always neceſſarily imply 
that any thing was before thereout dilpolcd of; for they are merely 
words of courſe, always inſerted by the penner of the will, whether 
there be any precedent bequeſt or not, and in truth are never im- 
proper, becauſe no executor can be ſaid to take more than the reſi- 
due, it being impeſſible for a man te die without leaving ſome ſmall 
debts behind him, or M it could be jo, the funeral expences muſt always + 
be lerne by the executcr ; per the Maiter of the Rolls. 4 Nov. 1738, 
in caſe of Miles v. Leigh. | 


(P. b) What paſſes. as Incident or Appurtenant ; 


2 v 
or by the Words Cum Pertinentiis. ( 
1 
> 
4Le, 214. I» A Man ſeiſed of @ meſſuage to which a garden and curtilage 
pl. 283. did belonz, and there was no way to the garden but through 
8 oc the meſſuage; __ the meſſuage to his ſecond ſon in fee; but men- Þ 
Pefolveg tioned not the garden and curtilage, nor ſaid cum pertinentiis; it was | 


clearly, adjudged notwithitanding that they did paſs; for they agreed clearly, 
ite, that the curtilage is parcel of the houſe, but they doubted of a gar- 
2nd garden den, becauſe it is but a place of pleaſure; but afterwards reſolycd 
did pai; that the garden did paſs, becaule it is as well for neceſſity as for 

- pleaſure, 


Devikſe, 
pleaſure, Cro. E. 89. pl. 14. Hill. 30 Eliz. B. R. Carden v. 
Tuck. 
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and Wray 
Ch. J. ſaid, 
it matters 


not whether the curtelage and garden are before the houſe ot behind it; for in both caſes they 


ſhall paſs. 


* 2, A man gave inſtructions to another to make his will in this 
form; I will that B. ſhall have my houſe, with all my lands thereta 
appertaining; and the other mace it in theſe words, I dewife ts B. 
my houſe with the appurtenances; and it was adjudged that it 
ſhould paſs by this word appurtenances. For although that in late 
books lands thall not paſs by this word appurtenances, yet there is 
good authority to prove that they ſhall paſs, as 7 H. 5. and T. 
21 E. 3.18. And wills ſhall be taken by the meaning. Gouldſb. 
99, 100. pl. 3. Mich. 30 and 31 Eliz. cites it as a Cambridgeſhire 
caſe about a year before. 

3, 1. 8 OI of tde manor of S. within which there is a place 
called Ele, in which is a houſe, and ſix acres of land, to which di- 
vers other lands throughout the whole manor were appertaining, and 
vad uſed t be let with it by the ſpace of 60 years, ard had always 
daſſed by one grant, and under one rent; J. S. deviſed that his Lyother 

S. ſhould have the tenement with the appurtenances in which H. 
B. dwelt in Ebley 60 years, rendering 41. per ann, (the ancient rent 
being 45 5s.) but the houſe and fix acres was worth 51, It was the 
opinion of the juſtices in this cafe, that the lands out of Ebley 
ſhould paſs. Cro. E. 113. pl. 11. Mich. 30 and 31 Eliz. B. R. 
Boocher v. Samford, | 

4. A. ſeiſed of a * and two acres of land in N. and of 
two acres of meadow in X. uſed and occupied the ſaid two acres in K. 
with his lands in N. and in his will deviſed the meſſuage, cum domi- 
bus & ſingulis pertinentiis ad inde vel aligus modo ſpectantibus, to 
K. filio ſuo & hæredibus ſuis in perpetuum, and for want of. ſuch 
iſlue to E. his daughter for ever. Reſolved, that by the deviſe 
cum pertinentiis, the two acres of meadow did not paſs; but other- 
wiſe it had been, if it had been cum terris peruinentibus, for then 
that which was uſed with it would have paſſed. Cro. C. 57. pl. I. 
Hill. 2 Car. in C. B. Hearn v. Allen. 

5. AMeſſuage in a will carries a garden and curtelage, but houfe 
will not, eſpecially without cum pertinentiis, or like words. 2 Ch. 
Cafes 27. Arg. Trin. 32 Car. 2. 
way to them but through the houſe, 
Tuck, 

6. By deviſe of a mill, a ſtone taken out to be new cut ſhall paſs 
as part of the mill; per Holt Ch. J. 6 Mad, 187. Trin. 3 Ann, 


B. R. 


Vo. VIII. (Q: b) 


Hut. 85. 
S. C. and 
S. P. held 
according- 
Rep. 5 
Kene v. Al- 
len. . Go 
and S. P. ro- 
ſolved ac - 
cordungly. 


Meſſuage 
carries both 
where 
there is no 
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(Q. b) What Words carry what Perſonal Eſtate 
and Chattles Real. 


I, By his will gave and bequeathed to his wife, the t/:r4 
* part of ail his goods and chattles. Quere, if the ſhall 
have only the third part of the goods and chattles after the other 
legacies paid, or the debts paid, or if ſhe ſhall have the third part 
of tne whole, the debtz, &c. not deducted; and alſo whether the 
third part of the debts due ſhall paſs by thoſe words (bona & ca. 
talla) D. 59. b. pl. 15. Paſch. 36 and 37 H. 8. The Queen v. 
Ed. Latimer. | 
2. The word utenſils will not paſs plate q; jewels; all the juſtices 
ſcemed to be of this opinion. D. 59. b. J. 15. Paſch. 36 & 37 
H. 8. in cafe of the Queen v. Ld. Latimer. 


[ 297 ] 3. If one has goods worth 100. and is indebted in 200. and be- | 


Ale of all queaths to his wife the moiety of all his goods to be equally divided 
bir eds between her and his executors, ſhe ſhall have goods to the value oi 


paſſes unly 50 J. D. 164. pl. 57. Trin. 4 & 5 P. & M. Anon, 


the miei v 
of what remazns after dt gn. For that only is to be accounted the teſtator's which he hath ultra 
#$s alienum. Wer tw. Off. Executors 250. 

Ruled that a devile of the moicty of the perſonal ute to the wife, and then of diverſe legacies and after 
of the remainder to another, gives a full moiety to the wife, if the other be ſufficient to pay the 
debts, and that the debts ſhall go out of the other moiety. Chan. Caſes 16. Mich. 14 Car, 2. 
Lee V. Hale. : 


4. A leaſe for years of a houſe paſſes intircly by a deviſe of the 
houſe without other limitation. D. 307, b. pl. 69. Hill. 14 
. Eliz. Anon. 

Sty. 282. 5. Earl of Northumberland deviſed by his will hig l to his wife. 

$. C. cited Garter and callur of S. S. do not paſs, becauſe they are not properly 

* jewels but enſigns of honour and ſtate, and a buckle in his bonnet 
and buttons annexed to his robes do not paſs becauſe they were an- 
nexed to his robes and were therefore no jewels. But other 
chains, rings, bracelets, and jewels, paſs by virtue of the faid will. 
Reſolved by Wray and Anderion Ch. J. to whom this matter was 
referred. Owen. 124. 26 Eliz. Earl of Northumberland's 
caſe. | 

S. C. cited 6, A. made leaſe for years of Black-acre a+ another leaſe for 

ee years of White-acre and he deviſed all his 2594s, plate and jervels 

1 8 ; E of Bs 
2-. rig. (except the leaſe of Black-acre) to J. S. The ivaic of Vnite-acre 
3 |-c. E. K. paſſes by ſuch deviſe, becauſe the intent appeared by th2 ex;eptton. 
TOE, Noy. 112. Fitzwilliams v. Fitz williams. 
and tm nts will paſs a laſs for yen, if there are no other lands to paſs by thoſe words in the 
place ezpreſiec in the will. Arg. Sty. 279. in cafe of Sanders v. K. But there are 
other - ds the leaſes will not palzs Sty. 293. Arg. in caſc of Rirman v. Johnſon cites Bartlett 
v. NA 


7. All his moveables do not paſs debts, corn, fruit growing, fene, 
nor tumber prepared for building, as the canouiſts and civilians hold. 


Wentw. Off. Executors 250, 
: 8. A. 


„I Gy, AI 


pm" 
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8. A. bequeathed 2 his wife all her apparel, Me mal not have, 
as ſome civilians fay, her ornaments of gold and ſiluer, by which is 
meant, as he takes it, chains, jewels, Lracelets, rings, &c. But 
others are of contrary opinion, except they are ſuck things as are 
lawful for her to wear. Wentw. Off. Exccutor 250. 

9. By bequeſt of a bed, it ſeems not only the bed, bed/lead, bed- 
cloaths, but alſo the curtains and vallauce pals, Wentw. Off. 
Executor 250. 

10. Bequeſt of a coach he thinks does not paſs the horſes, but 
perhaps the harne/s or furniture of the coach-horfes may pals as ap- 
purtenant to the coach; for ſo he thinks they ſhall do rather than 
by bequeſt of the coach-horſes without the coach. Wentw. Off. 
Executors 250. 

11. A man deviſed all his moveable goods and chattles; debts 
due to the teſtator dig not paſs by this deviſe; becauſe debts are 
jura, and cannot be deviſed by thole words. Jo. 225. pl. 1. Trin. 
4 Car. B. R. Sparke v. Denn. 

12. By a deviſe of all my plate; new- plate purchaſed after does 
not paſs, But if I deviſe all my perſonal eftate, and acquire more and 
die, all paſſes. Becauſe in the laſt caſe the intention is plain by 
the words, that all . the perſonal eſtate ſhould go to the legatee. 
But in the firſt caſe it could not be reaſonably ſo intended. Arg. 
Holt's Rep. 241. cites God. Orp. Leg. 274. y 

13. Rulcd that by the bequeſt of a mozety of the perſonal eflate, 
where the teſtatot had monies, bonds, and a leaſe for years, a moi- 
ety of the leaſe pailed, though it was objected that that was not 
uſually reckoned perſonal eſtate, Chan. Caſes 16, Mich. 14 Car, 
2. Lee v. Hale. 

14. A teſtator having 1000L. due uten a mortgage deviſead the 
profits of it to the defendant for her livelibosd and maintenance, and 
aftcr ber death without iſſue t the plaintiff, and made the defendant 
exccutrix and diced, The plaintiff preferred his bill in this court to 
compel the defendant to give him ſecurity, that the money ſhould 
be preſerved to him, in caſe ſhe ſhould die without iſſue. The 
plaintiff's bill was diſmiſſed; and by Mr. Attorney a mortgage can- 
not be entailed, being for ſecurity of a perſonal duty and to 20 to the 
executor. 2 Freem. Rep. 40. 41. pl. 44. Mich. 1678. Ding- 
ley v. Dingley. | 

15. A man deviſeth his houſhuld goods and Ruff to his wif, and 


died, having made his daughter executrix Ihe queſtion was, 


whether or no by this deviſe the wife ſhould have the plate that was 
commonly uſed about the houle, viz. A fulver tantard, twelve 


ſilver ſpoons; and likewiſe whether ſhe ſhould have a brace/-t which 
the uſed to wear and fome pieces of old gold, viz. two pieces that were 


given her to join in a fine by her huſband and jome other pieces that were + 


ſhe had kept all the time of her marriaze, Refolved that the tan- 
kard and ſpoons commonly uſed about the houſe, will paſs by the 
deviſe of houſhold goods; and for the bracelet and pieces of old 
gold which her huſband gave her, and permitted her to uſe and diſ- 
poſe of in his life-time, it cannot be intended that he deſigne ] to 


2 2 | take 


given her before marriage by her gedfathers and other friezds, which 
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take them awiy at his death without expreſs words; and ſince tlie 
wife might have diſpoſed of them, and have ſold or ſpent them, but 
ſhe hath not, but hath been a good houſewife and faved them, they 
ſhall not now be taken from her, there being no want of aſſets for 
payment of debts. 2 Freem. Rep. 64. pl. 73. Hill. 1680. Flay 
v. Flay. 
= C. cited 16. By the general words in a will (I deviſe all my geeds, chat- 
er Earls teln, and houſhald-fluff in and about my houſe to, &c.) 407 J. ready 
eaſe, by money in the houſe /hall n4! paſs to the deviſce, ſhe having had a 
3 J. particular legacy of 1200 l. devijed to her by the ſaid will, 2 Chan. 
itting im = —_ Y 
te cs Rep. 190. 32 Car 2. Sanders v. Earle, 
of the Lord Chancellor. Chan. Prec. 8. pl. 6. Hill. 1589. in an anonimous cafe, that u was 
decreed it ſhould not paſs by the will; for 400 l. is a confiderable ſum, of which the teſtator Catie 
not be ſuppoſed to miſconuſant of its being in the houte ; then had he an intent that that money 
ſhould have paſſed, he would not have conched it under the general words (H all hi, goods at 
ehaitcls) but would at firſt have given her 1600 1. P 


17. A man having a mortgage in fee enters for a forfeiture, and 
after ſeven years enjoyment ablolutely ſells the land to A. and his 
heirs. The eſtate ſhall not be looked on to be a mortgage in the 
hands of A. ſo as to make it part of the pertonal eſtate, but it ſhall 
be for the benefit of the heir. Vern. 271. pl. 267. Mich, 1684. 
Cotton v. Iles, 

18. Chymical reccipts are not tobe reckoned part ofa freeman's per- 
ſonal eſtate. Vern. 63. Mich. 1682. Jenks v. Holford. 

[ 299 19. A. poſſeſſed of a term for years gives al! to J. S. Per Jet- 


80 it will feries C. it is ſufficient to pats the term if it were a term in gross. 


paſs by de- Vern. 341. pl. 333. Mich. 1685. in the caſe of I hruxton v. the 


viſe of all Attorney General. | 


Eis £7021, 
but net by a grant of all his goods. Cro. E. 385. pl. 9. Paſch. 27 Elize B. R. Portman v. 
Wiltis.w—Mo. 352. pl. 474. S. C. the court inclined that the term would paſs by the word 


(omnia bona) if there be no other circumſtance to guide the intent of the teſtacar.— Gulf. 
139. pl. 23. S. C. but left a quære. 


20. Perſonal eſtate is a fluctuating thing, and therefore if a man 

deviſes all his perſonal eſtate, all paſſes, though after the publiſhing 

the will the eſtate increaſes. 2 Vern. 137. in pl. 135. Paſch. 1690. 
Arg. cites Northcot v. Northcot. 

21. A. poſſeſſed of a long term for years, deviſes it ts B. for life, 
and after his deceaſe to C. for hfe, and ſaith nithing what ſhall be- 
come of the remainder of the term after the deceaſc of B. and C. 
The queſtion was, whether the executors of C. or the executors 
of A. ſhould have it as a reverſionary term? and it was argued by 
Levins, that the executors of C. ſhould have it; for that in law, it 
being deviſed for life, the whole term paſſed, and C. being the laſt 
deviſee ſhould have it. But it was held by the court, that it ſhould 
revert ta the executors of A. becauſe, it being expreſsly limited to C. 
for life, it doth not appear to be the intent of the teſtator, that his 
executors ſhould have it; and they ſaid, that ſince it was now held, 
that a deviſe of the remainder of a term after an eſtate for life is 
good, there could be no reaſon given why, if the remainder were 
not deviſed, it ſhould not remain in the executors of the deviſor. 
But it was here admitted, that if, after the death of B. it had 2 

2 | | | limite 


limited to C. and his aſſigns, or to C. generally, without ſaying for 
his life; or if it had been ſaid, if C. die without iſſue, then to a 
third perſon; in all theſe caſes the executors of C. ſhould have it; 
but when the teſtator gives it for his life expreſsly, and is ſilent as 
to the reſiduum, there it thall remain with the executors of the de- 
viſor. Freem. Rep. 272. pl. 299. Mich. 1697. C. B. Anon. 

22. A deviſe of goods to A. for life, with remainder after the de- 
ceaſe of A. to B. it is now clcarly ſettled, that it is a good deviſe to 
B. and that B. may exhibit a bill againſt A. to compel him to give 
ſecurity that the goods fhall be forth commg at his deccaſe; and it is all 
one whether the goods or the uſe of the goods be deviſed for lite, 

2 Freem. Rep. 206. pl. 280. Mich. 1695. Anon. 

23. A. deviſed that the furniture and pictures of his three * houſes “ The teſ- 
at B. C. and D. ſhould go along with the three houſes, and that **tor had 
his gilt plate belonging to his chappel ſhall be ſolely appropriated to 12 
that uſe, Adjudged that the plate then at three houſes pals. 2 mi with 
Vern. 512. pl. 460. Mich. 1705. Franklin v. the Counteſs of 4 3 
Burlington. ne bu * 
antfer. Per Lord Wright, though furniture in a large ſenſe takes in plate, yet not here becauſe 
te diſtiaguiſhes the chapel-plare from the furniture, and the plate of ordinary uſe that was carried 
about with him can no more be ſaid the furaiture of one houſe than the other, and he meant only 
the particular furniture of each houſe, ſo the plate went to the executors, and was atlctss Ch. 
Prec. 251. S. C. 


24. A, deviſed his houſe and all his goods and furniture therein to 
B. for life, and after B's deceaſe ts C. and his herrs, except the pic- 
tures which he thereby gave to D. A. had pictures hung up in his 
houſe, and alſo pictures in boxes, and he frequently bought and 
fold pictures. Per Ld. Keeper, the pictures pats not by the deviſe 
to B. but the exception ſhall extend to thoſe hung up, and thoſe in 
boxes, and as well to thoſe in the houſe at the time of the will, as to a 
thoſe brought in after the will made. 2 Vern. 528. pl. 482. Hill. [ 300 ] 
1705. Gayre v. Gayre and North, & al'. 
25. Plate ſhall pals by a deviſe of Hold goods, 2 Vern, 638, Ch. Prec. 


pl. 557. Hill. 1708. Lillcott v. Compton. _ 3 
1-22, in caſe of Jeſſon v. Ellington. S. P. Ld. Keeper was of opinion that by a deviſe of all 
rngs and houſhold goods, plate uſed in the houſe did not paſs, lt was formerly held that by 
the deviſe of all the teftator's fr niture o boa/bold ponds, plate in common uſe would not paſs, in re- 
guard it was but curta ſupellex; but as the nation grew richer, and plate became a more common 
furniture, it had been conſtrued to be included within thoſe words. VWWrms's Rep. 425. in a note 
t the bottom of the page, ſavs it was fo ſaid by the Maſter of the Rolls. Paſch. 1731. Budgden 
v. Elliſon. 8. P. though p.rol proof was that teſtatrix declared her intention, that it ſhould not 
paſs, 2 Wms's Rep. 419. 421. Trin. 1727. by the Matter of the Rol'ss Nichols v. Oſborn. 


26, A wife (having authority to make a will) deviſed to her 
huſbaad her gold watch and all the goods which fhe brought into his 
hirſe, and decreed that ſuch goods only paſſed as were then brought in 


not any brought in after; but that books, jewels, pictures and mancy 


did not paſs. Hill. Vac. 1711. Dormer v. Bithop of Sarum, 
27. All my perſonal ęſtate at D. Per Cur. whatever perſonal For as to a 


eſtate teſtator had there at the time of his death will paſs, as coaches, Pr 


horſes, and whatever he had there. 2 Vern. 688. pl. 613. Mich. which is 

1714. Sayer v. Saycr, al ways flue- 
| | t uating and 

changing, the inftant of lu: death is the only time to aſcertain it, Mich. 1714+ Ch. Prec. 334 


2 3 8. & 


f 
| 
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< — G. Fqu. R. 88. S. C. for arrays of rent iſſuing ont of lands at D. and not elſewhere 


„ t* Nator's death they paſs by thoſe words. G. Equ. R. 88. S. C. —— Ch. Prec. 394 
S. C. & S. P. 


28. Ld. C. Cowper held, that the word g9:ds paſſed a bond, and 
that the words ſeemed at common law to paſs a bond, and to extend 
te all the perſcnal eſtate: but this being in the caſe of a will, and a will 
relating to a perſonal eſtate too, it ought to be conſtrued according to 
the rules of the civil law, and that the civil law makes bona mobilia, 
and bona immobilia, the membra dividentia of all c/tates. The bona 
immobilia are land, bona mobilia are all moveables, which muſt ex- 
tend to bonds, and therefore by the deviſe of all teſtator's goods a 
bond mult paſs. Wms's Rep. 267. Mich. 1714. Anon. 

29. Deviſe was of the better part er more part of his goods, De- 
creed that he gave no more than half, and nothing 1s intended but 
the firſt choice, and the better half and mare part are ſynonimous 
terms. Hill. 1714. Canc. Werrington v. Cotterel. 

O. A. deviſed to B. the furniture of his houſe at C. yet prods in- 
tended to be ſent ts that mouſe, though every thing is prepared for their 
ſending thither, as buying the goods, and carriers agreed with, and 
the goods packed up, will not p#{s. Decreed at the Rolls, and 
amrmed by the Le. Chancellor. 2 Vern. 739. Hill. 1716. 
| Duke of Beaufort v. Ld. Dundonald and Dutcheſs of Beau- 
7 fort. 

Sw. Equ. 31. A. deviſed to B. his wife, all his plate, pictures, houſhald 
— 172+ gscds and furniture, that ſhall be at his houſe at R. at the time of 
Geo. 1. be. his decegſe. A. goes beyond ſea, and being there, his ſteward 
fore the prevailed on the landlord of the houſe at R. to take a ſurrender of 
Lorwi>Com- the leaſe and the goods are all remaved to another houſe; after this 


« :Moners : : a © 

5 2 „an account of it being wrote to A. A. approved of it. Theſe goods 
P. P. do not paſs to the wife. But had they been removed by fraud to 
defeat the legacy, or by a tortious act vninmawn to A. the might 


have been relieved; per Cowper C. 2 Vern. 747. pl. 654. Hill. 
17156. Earl of Shaftſbury v. Counteſs of Shaftſbury. 
32. By a deviſe of all a man's houſhold goods, all the houſhold goods 
which teftator hath at the time of his death will paſs, and becauſe 
[ 301 ] ſuch are always changing and periſhing, therefore the will as to the 
perſonal eſtate ſhall relate to the time of teſtator's death, or ther- 
wiſe a man muſt make a new will every day; and as to plate if com- 


| OO miouly made uſe of by the family the ſame ſhall paſs as houſhold goods. 


r 


ö It was ſo held by the Maſter of the Rolls. Wms's Rep. 421. / 
q Paſch. 1711. Maſters v. Sir H. Maſters. ; 
1 e 33. 1 make my wife whale and ſole executrix of all my perſonal eftate, t 
4 15 and my will is, that ſuch part of my perſonal gſtate, as fhe ſhall leave ; 


of her ſul ſiſtence ſhall return to my ſiſter. The intereſt of the per- 
ſonal citate as not ſufficient to maintain the wife, Sir J. Jekyl 
Maſter of the Rolls, as agreeable to the intention of the teſtator 
and conſiſtent with the rules of law, conſtrued and under/tood it thus, 
(viz.) I deviſe the uſe of my perſonal eſtate to my wife with a poiver 
to dif; fe of as much of the principal as ſpall be neceſſary for her ſub- 
fact, if the intereſt be nat ſufficient for that purpoſe, and his alter 
te have it; reſauc. And though the law by cenſtruction veſts 

f the 


Deviſe. 


the perſonal eſtate in the executor abſolutely, yet it may be quali- 
fied by the declared intention of the teſtator; and an account was 
decreed accordingly. 10 Mod. 441. Trin. 5 Geo. Uphill and 
Halſey. 

34. If a man deviſes his filver t2a-bettle and lamp, with the ap- 
purtenances, nothing ſhall paſs but the kettle and lamp, and the box 


wherein the lamp was placed, and not the ſilver tea-pot, milk-pot, 


tongs, ſtrainer, or caniſters; reſolved at the Rolls. Abr. Equ. 
Cales 201. Mich. 1728. Hunt v. Berkly. 

35. A man deviſed to his nicce all his goods, chattels, Beuſpaid 
fiugf, jurniturey and other things, which then were, or ſhould be 
in his houſe at the time of his death, and ſometime after died, leaving 
about 2651. in ready money in che houſe; and it was decreed, that 
this ready money did not pals; for by the words other things ſhall 
be intended things of like nature and ſpecies with thoſe before 
mentioned, Abr. Egu. Calcs 201. Mich. 1729. Trafford v. 
Berridge. | 

36. One ſeiſed f lands in fre and paſſeſſed of a term for years in B. 
deviſes all his lands, tenements and real eftate in A. and B. to FJ. . 
and his heirs; this will not paſs the term, eipectally if there bz: 
another clauſe in the will which diſpoſes of the perional eſtate. 3 
Wms's Rep. 20. Hill. Vac. 1729, Davis v. Gibbs. 

37. I deviſe all my houjfh;.4 goods, and other goods, plate, &c. to 
A. the reſidue of my perſ1mal ejtate to B. the ready money and bends do 
not paſs by the word goods, for then the bequelt of the reſidue 
would be void. 3 Wms's Rep. 112, Paſch. 1731. Woolcomb 
v, Woolcomb. 

38. One by will gives all his hoaufhold goods and implements of 
hou/hold, The malt, hops, beer, ale, and other vittuals in the houſe 
e not paſs, but the clock, i not fixed to the houſe, ſhall pats; but 
not the guns ar piſials, it uſed as arms in riding, or ſhooting game. 
3 Wms's Rep. 334. pl. 87. Trin. 1734. Slanning v. Style 
& al.“ 

30. One deviſes the ſum of 60001. S5uth-jra-flock to J. S. and 
the te/tator has but 5360/1. no more than the 5 360 J. ſhall paſs; and 
the reſt of the teſtator's perſonal eſtate 1:97 be obliged to mare it 1! 
boo. but it _ be otherwiſe if the teftater had ns flocs at all 
3 Wms's Rep. 284. Mich. 1735. Aſhton v. Aſhton. 

40. It is ſettled, that if there is a /imiation over of a perſonal 
e/tate, after that which would have been a plain veſted eftate tai, if 
it had been a real tate, he that would have been intitled to have 
been tenant in tail, if it had been in caſe of a real eftate, ſhall be 
intith d to the abſolute property in the perional eſtate; ſo that it thall 
go to his repreſentatives, and the limitation over will be abſolutely 
void. But in the reaion of the thing there ſeemed to him to be a 
great difference vetween ſuch forts of limitations, that are ve/ted ones, 
and limitations of this ſort, that are contingent, In thoſe caſes 
where they are velted, the party truſts to no event, and nothing is 
put as doubtful. 4s if a perſenal eftate is bequeathed to A. for life, 
the remainder to B. and the heirs male of his boy, and B. is a per- 
{0.1 in elle, the remainder to C. The whele rematiider in that caſe 
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ts ed in B. aud 2 by no poſſibility can ever take any part of 
this eſtate. But where the limitation is in its creation a contin- 
gent one, the party truſts to the falling out of the contingency; and 
his lordſhip's preſent opinion was, tat according to the event of 
that contingency the limitation over would he good or bad; name- 
ly, if that, which would have been a contingent remainder i in tail, 
had it been in caſe of a real eſtate, becomes a veſted one during the 
lives of any of the tenants tor life, or if a poſthumous child would 
have hag the benefit of the remainder had it been within the ſtatute 
K. Will. 3. then the remainder over would be bad; but if no ſuch 
contingency happens, the remainder over will be good. Barnard. 
Chan. Rep. 58, 59. Paſch. 1 740. Per Ld. Chancellor in cafe of 
Gower v. Grosvenor, 


(Q. b. 2) What 1 by what Words, where 
there are Frecholds and Chattles, or ablolute 
Eitates and Mortgages, though in Fee, 


2 Chain. I. A. Seiſed in fee of divers lands and having alſo lands mortgag- 
. ed to bim, deviſed all his lands to A. and his heirs. The 


S. C. ve- 
cler. mortgaged lands do not paſs but go to the,adminiſtrator. Vern, 


cordinzly. 3. Paich, 33 Car. 2. Wynn v. Littleton. 

m— . 

35. Sir Thomas Littieton's caſe, Paſch.. 33 Car. 2. in Conc. reports that Ld. Chancellor dee 
ci:red, that in ſuch cafe the mortgage would pats. Though forfertcd do not paſs. 2 Vern. 
620. Litton v. Strode Ruſſel & ul. Nor though the equity of redem fun ig ferechſ-d or 
releaſed afterwards, ut ante.———Ld. Chancellor declared that if a man dad but the muff of & 
myr:g..7 of lands in P. and had other lands in PD. If he deviſed all his lancs in D. the truſt would 
paſs. © 2 Vent. 351. in Sir Thomas Litilcton”s Cate, 


2 Vent. 3801. 2. But if A. ſeiſed in fee of lands in mortgage to him in M. N, 
Littlet's and O. and allo ſeiſed in fee abſolutely of otner lands in M. P. and 


eats $. C. 
decreed 2-4 Q. (but the mortgaged lands were of the greateſt value) deviſed to 


Says, tha B. all bis land in M. P. and 2: er elſewhere; the mortgaged lands 
1 in M. N. and O. will not paſs, for the word (elſewhere) like an 
cumſtances (&c.) will not fetch in a thing of a different nature and of a greater 
men value, though they might fetch in ſmall parcels of lands of like na- 


that bee, ture, and beſides the w I having charged 801. per annum to iſſue 


el no: to Out of all his lands for the life of J. S. it is not probable that he 


paſs the meant his mortgaged lands, which on redemption would create con- 


M011 727 ed futon. Ver 3. "Paſch. 33 Car. 2. Winn v. Littleton. 
land! 4 ch 


is p 8 bly meant of the rent charge of dl. per annum fur 10. — 2 Ch. Caſes 51. S. C. decreed 
ta the mortgas ed lauds did not pats. | 


[ 02 ] 3. ne ſeiſed 5 of a houſe in fee rented a barn and flable of Parker, 
E 99 - which was in the occupation of Parker, together with another hauſe 
and this he tons tenant to for eleven years; and then he bought the 

barn and fable and occupied it with his ancient houſe and them he pur- 

<> + Parker's houſe, After this he makes his will and acvi iſes to 

his 
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his wife the meſſuage where he then dwelt, and the yards, gardens, 
and out-houſes with all appurtenances thereunto belonging for life, 
and after to his ſon. And then he further gives to his wife all that 
meſſuage or tenement which he purchaſed of Parker, with the gardens 
and other appurtenances, as they are ſituate in B. in the tenure and 
occupation of A. B. C. &c. for her life, and after to his daughter; 
and the gueftion upon a ſpecial verdict was, which of them ſhould 
have the barn and flable, Holt argued that the barn and ſtable 

aſſed as part of the houſe in poſſeſſion, becauſe it is now become 
part of the houſe, for if one hath an houſe and purchaſe land to it 
and makes a garden and lays it to his houſe, though it were not 
originally belonging to his houſe, it is now become part of the 
meſſuage, being occupied together with it by one that had a perma- 
nent eſtate in the land. 2 Cro. 121, 122. and the ufing it and 
cnjoying it together, is a ſufficient reputation to make it paſs for 
part of the houſe, all * will take it as part, and cited 6 Rep. 
65. 1 Cro. 308. Sid. 190. His intent was, that the barn and 
{table ſhould paſs with the houſe to his ſon, for in this part of his 
will he faith, and all out-houſes, fo that though meſſuage in ſtrict- 
neſs of law will carry yards, backſides, orchards, barns, ftables, 
&c. yet he added out-noules to make his intention plain, and when 
he deviſes the other houſe he omits to ſay out-houſes, but ſays in 
the tenure or occupation of A. B. &c. and the barn and ftable 
qwere not in the tenure of A. B. Sc. wherefore he prayed judgment 
for the plaintiff; it was argued for the defendant by Pollexfen, but 
the court were clearly of opinion againſt him, and adjudged for the 
plaintiff upon a ſpecial verdict. Skin, 187. pl. 3. Trin. 36 Car. 
2. C. B. Anon. 


4. I deviſe to J. B. all my right, title, and intereſt in theſe term 


4 years which I have in ſuch a place, and alſo my houſe called the 

ell-tavern, in which houſe the ts/tator had a remainder in gets 
Held in B. R. contra Holt Ch. J. that a fee paſſed in the Bell 
Tavern. Trin. II W. 3. B. R. Rot. 113. Moor v. Rawleſon. 
This judgment was afterwards affirmed in the Exchequer 
Chamber. | 

5. I make my wife executrixy and give her the everplus of my 
eflate, Per Blincow J. this will only give perſonal eſtate or chats 
les. 12 Mod. 593. Mich. 13 W. 3. 


(R. b] What paſſes by the Limitation. 


How much. 


J. Sciſcd in fee of a moiety in poſſeſſion and a moiety in rever- 

A. fan, made his will in theſe Eu I will that A. my wife 

Hall have to her uſe and occupation, all that my living which I do now 

occupy ſo long as ſhe do keep my name until ſuch times as my ſon F. F. 

{fall come to the age of 21 years, and that then ve ſhould "_ — 
| ; ther 
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very ſuong 
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thirds of all my livinr. Item I will that my fon J. S. ſhall have all 
my lands in C. and if he die without iſſue, then I deviſe the ſame to 
my daughter. The lives, on which the reveri:on was, dic; M. 
enters and marrzes. * The queſtion was, whether Mi. thould ove 
the third part of all, or but the third part of tie moiety which A. 
had in poſſeſion, or no part, becauſe ſhe married before tie tull 

e of J. S. and ſo determined her own eſtate. It was reſolved 
that ſhe ſhould have a third part of all; for the firſt words give all 
which was in A's poſſeſſion (and chat was a moiety) during the mi- 
nority of the fon, and if ſhe kept his name (that is, if ſhe lived ſo 
long a widow) by the words all this my living which I now eccupy, 
and after marriage or full age that ſne ſhould have the th:ras of ail 
my living, which extends to the reverſion as well as potiction; for 
it is not referred to that which he occupied, but it is to his living, 
and in common parlance his ræveriion is his living, and as if he nad 
faid, all this farm; and this deviſe to M. ig net controlled by the 
word ſubſequent, he having no other farm or living; and thou h ne 
determines her firſt eſtate by marriage, yet that does notdeiticy the 
ſubſequent deviſe. Cro. J. 649. pl. 18. Mich. 20 Jac. B. K. 
Rowland v. Doughty. 

2. I deviſe 100 J. per annum to my ſon A. and his wife for their 
reſpettive lives; 60 l. here to be paid to the wife for the ſupport of 
herſelf and her daughter, the remaining 491. to my jon. The fon 
dies; his wife ſhall have the whole 1001. per annum. 3 Wms's 
Rep. 121. Cowper v. Scott, & al, 


(S. b) What ſhall paſs by Intendment of De- 


viſor. 


I. A Has two ſons, B. and C. and deviſes part to his fon 
* B. in tail and part to C. aud ſays, F any of my ſons 
die without iſſue, then the whale lands ſhall remain ta a ſtranger in 


fee. B. and C. enter accordingly. C. died without iſſue. He 


to whom the fee was deviſed entered. Adjudged that this entry 
was not lawful, and that the eldeſt fon B. thould have the land by 
implicative deviſe. 4 Le. 14. pl. 51. Mich. 32 Eliz. C. B. 


Anon. : 


caſe. 8. C. cited in S. C. by Raymond J. in his argumerit. Raym. 454. 


dee Rem. 


Cro. E. 52 5. 
11 55 

59% e v. 
Gerard. 

$. C. ad. 
Jadoed,- 


Noy. 64. 


Garrard v. Soule, S. C. adjudged an cſtate tail in the ſon. 


nder (F) pl. 3. and the note theres 


2. Deviſe to his ſon, and if he dies without iſſue or before 21. 
that it ſhall remain to B. U he fon has iflue but dies before 21. 
Adjudged his iſſue ſhall have the land and not the remainder-man, 
and (or) there was conttrued for (and.) Mo. 422. pl. 592. 
Mich. 37 & 38 Eliz. Sowell v. Garret. | 
In ſuch cafe B. ſhall take, cited 


2 Vein. 377. as adjudged in the cafe of jenning v. Hellier, Per Holt Ch. J. ccording to 2 Verne 
ad Jenicd Cru, 12 Mod. 277. Hill. 11 W. 3. in Hilier v. Jennings | 


| 3. Deviſe 


Deviſe, 4 304 
3. Deviſe of a term of years to a man and his heirs; adjudged that | 

the deviſee ſhall have the whole term, for though he cannot take it by 

the words of the will, »ccording to a legal conſtruction, vet ſince it 

appears, that the tei ur intended that the legatee ſhould have what 

eſtate he had in the term, it ſhall go to him. 2 And. 17. pl. 10. in 

Caſe of Lowen v. Bedd. 
4. Clauſula diftrictionrs is not ſufficient in a grant to create a Noy yr, 


rent; otherwiſe in a deviſe, Mo. 592. pl. 798. Trin. 40 Eliz. S. E. where 
C. B. Kingſwell v. Cawdry. the words 


were, Id-- 
wiſe a rent of q03. per arnum out of al! my land; in H. with a clauſe of difirels, payable yearly at the uſual 
feaftr, Per Cnr. this is a good deviſe of a rent-charge by theſe words, with a clauſe of diſireſ; ; be- 
cauſe of the intent of the deviſor in giving of a remedy, and means to come to that rent 
_ charge. 


5. Where the intention is ſecret and not declared, the ſecret in- [ 305 ] 
tent muſt give way to the legal intent. See Chan. Caſes 239. 
Mich. 26 Car. 2. in, Caſe of Cox v. Quantoc k. 

6. Deviſe is of reat-charge for life out of a mirtgage in fee, the Vern. R. 
mortgage is redee:ned. It was {aid that in fuch cafe every one ſhould 70. 4 
have part of the money pro rata according to their ſeveral intereſts. Barnim, 


Vern. R. 4. Paſch. 33 Car. 2. in caſe of Winn v. Littleton. 2 
or life 
Mall have one-third, and remainder- man twoe-thirds. 


7. Deviſe to A. and B. hx daughters and their heirs, equally to be , Jo. 273. 
divided between them, and in caſe they happen to die without iſſue, S. C. and B: 
then he deviſed to F. a nephew. The two daughters having ſeve- _ * 
ral eſtates by moĩties, one of the daughters dies, her part remains ma by 
to her ſiſter by way of croſs remainder. Raym. 452. Mich, 33 implication, 


Car. 2. B. R. Holmes v. Meynel. a by 
emberton 


Ch. J. in delivering the opinion of the court, the words (if they die without iſſue) cannot be con- 
ſtrued otherwiſe without violence to the intention of the deviſot; for then he gave all his lands 
to F. which imports that both ſhall come at one time, which cannot be till both the daughters 
are dead without iſſue, unleſs by the death of one without ue the other ſhould loſe her moiety, 
which cannot be thouglit to be the intention of the deviſor Pollext. 425. to 435. Maynell 
v. Read. S. C. adjudged a croſs remander between the daughters. 


8. Deviſe to his wife of 6007. to be paid to A. in full for the 
purchaſe of fuch lands already ſettled on the wife for lite for jointure, 
the lands were not ſettled, Adjudged no deviſe of them. 3 Lev. 
259. Trin. 1 W. & M. in C. B. Wright v. Wivel, 

9. A. deviſes 100 J. 4 B. and by will releaſes to B. all debts and 
demands, and afterwards A. lends B. 1091, Whether this 100 J. is 
releaſed by the will? Per Cur. If the executor can recover it at 
law he may; we will not take away his remedy if any he hath, nor 
will give him any aid in equity; and therefore decreed payment of the 
legacy, and diſmiticd the croſs bill. 2 Vern. 136. 137. in pl. 135. 
Paſch. 1690. Roberts v. Bennet. | | 

10. Gencral words in a will may be qualified by ſpecial words 
ſubſequent, and ſhall not be conſtrued to ſubvert the intention of 
deviſor explained by ſuch ſubſequent words. See Skinn. 632. pl. 
1. Hill. 7 W. 3. B. R. Dalby v. Champernoon. 

11. One on thip-board intitled to part of a conſiderable . 
bald eftate by the death of his father, which he Ine to not that he had 

any 
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Deviſe. 


any richt to, made his will at ſea, and deviſed to bis mother (if live 
ing) his rings, and makes A, his executor, and deviſes to A. his red 
box and al! things ede not before bequeathed, This paſſes not the 
leaſchold intereſt, or what the teſtator did not know he was intitled 
to, but ſhall not be reſtrained to ſuch things as were on board the 
ſhip or things u n, generis with theſe alouementioned. And it is 
Iizewite conſiderable, that the executor was a mere ſtranger, 
whereas the teſtator had brothers and ſiſters, and the Maſter of the 
Rolls decreed him to be only as a truſtee for them as to the ſurplus 
but with reſpect to the rings, &c. given to the mother, that they 
were lapſed legacies by her dying in teſtator's life-time, and ſhould 
therefore fall to the executor, Wms's Rep. 302. Hill. 1715. 
Cook v. Oakley. 

12. A. deviſed all his perſonal eſtate, and the produce thereof to 
B. an if B. dies within age and without 4 then he gives the 
perſon effate t5 F. S. It was held by the Maſter of the Rolls that 
the intereſt money of what ſhall be made of the perſonal eſtate 
docs in all events belong to B. and ſhould be put out from time 
to time for his benefit; and if he die within age, and unmarried 
without iſftuc, J. S. ſhall only have the principal money or capital. 
And upon appeal to Ld. C. Parker, his Lordſhip was of the fame 
opinion, Wms's Rep. 500. Mich. 1718. Tiffen v. Tiſſen. 

13. A. by will directs, that B. ſball continue to live at his houſe 
at C. and that H. the fon of B. fhall cohabit with B. there in the 

ame manner as he then did with A. and that B. ſhould be at the 
charge of b ſervants- wages, and caach-Horſes to the 
number that A. maintained; and to enable B. ſo to do, A. directed 
12c0]. a year by quarterly payments to be paid to B. for her life, 
and that if H. marry and B. ſhould think fit to live from him and 
to quit the houſe nl furniture, then B. was to have 2501. a year 
for life. H. married. Lord C. Parker ſaid, he admitted that H. 
might live at the houſe at C. with B. as he had done with A. 
but if he would live there with a greater number of 4 or 
hirſes than were there in A's life-time, his Lordſhip thought that 
B. was not bound to maintain them, but was only to maintain 
him in the fame plight and manner as A. did, and that there 
ſhould be e avatement cut of the 1200 l. in caſe of A's alſence any 
more than in caſe of his death. Wms's Rep. boo. 6og. Hill, 
1719. Blackborn v. Edgley. 

14. A. deviſed that B. ſhaull continue to dwell in his houſe at C. 
and that H. her fon ſhould dwell there with her, and gave B. 1200 !. 
a year annuity far the charge of houſe keeping, and in cafe H. ſhould 
marry, and B. fhauld think fit to Me from him, and to quit the _ 
and furnitxre, then B. was to have 2501. a year for life, Ld. C. 
Parker held, that the furniture of the houſe at C. is not to be fold 
while B. ſtays there; for the words above ſhew that ſhe was to 
enjoy them until ſuch time as ſhe ſhould quit the houſe and goods. 
But he faid that the words are not ſtrong enough to carry the 
goods as heir-looms with the houſe after B. ſhould quit it or die, 
but then they ſhall be ſubject to the truſts of the will, Wins's 
Rep. 600. Hill, 1719. Blackborne v. Edglcy, - 

15. A, 


Deviſe. 


15. A. having a daughter his only child married to N. by 
whom ſhe had three daughters, by will, after ſeveral deviſes of 
real and perſonal eſtate, gave the reſidue of his real and perſonal 
ejlate to truſtees, their heirs, executors and adminiſtrators, in truſt to 
pay and apply the produce and intereſt thereof for the maintenance and 
benefit of ſuch of his grand-children by his _ daughter as ſhould be 
living at the time of his deceaſe, until they ſhould be 21, without 
making any further diſpolition, except that he directed, that F all 
his truſtees die, N. the 7 ſbould be à truſtee. The queſtion 
was, whether the grand- daughters by theſe words ſhould have the 
ſurplus itſelf by theſe words, or that the ſame ſhould be diſtributed 
among the next of kin, as to the perſonaLeftate and the real eſtate 
to deſcend to the heir at law, and the rather becauſe a proviſion 
was made for them by the marriage ſettlement. Ld. C. Mac- 
clesheld held that the intention was moſt plain that the grand- 
children ſhould hav@ the ſurplus after they are 21, and faid, that by 
the veſting it in truſtees, all was given from the heir at law (the 
daughter) which A, would not have done, had he intended any 
thing to remain to her, and that to help this, the word (produce) 
ſhall be taken in the larger ſenſe, and then will ſignify whatever 
the eſtate will yield by fale or otherwiſe, and that it cannot be 
intended that N. the huſband and plaintiff, by being made truſtee, 
was to be ſo for himfelf, or for what himſelf would be intitled to, 
ſhould it come to his wife. 2 Wms's Rep. 194. Mich. 1723. 
Newland v. Shephard. 

16. A perlon poſſeſſed 7 a term of years, and a fortune in money, 
made his will, and 4ſt all of his children pecuniary legacies payable 
at different times; and after the deceaſe of his wife, he devijed one 
mnety of the term to his fon B. and the other maiety to his ſan F. and 
then came this clauſe, and if any of my children die before their por- 
tion becomes payable, then that to fall equally between my wife and the 
ſurviving children, B. died in the life of the wife; fo the queſtion 
was, whether his moiety of the term ſhould be divided among the 
wife and ſurviving children? It was reſolved, that as in common 
parlance portion is not ſaid of a term, and there being pecuniary 
legacies on which it may operate, the word (payable) ſhall be ap- 
plicable to and be confined to that; this contingency of his wite's 
dying might happen when the ſons were very old, and long after 
the money became payable, and the ſons, by this contingency 
hanging over them, could not diſpoſe of their intereſt for the ad- 
vantages, or perhaps the neceſſities of their families, which would 
therefore be to their prejudice, which could not be ſuppoſed to 
be done by a father. Sel. Caſes in Canc. in Ld. King's time. 
12, 13. Paſch. 11 Geo. Richards v. Cock. 
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307 Deviſe. 


(S. b. 2) What ſhall paſs by Intendment of De- 


viſor, where there are Words of Reference. 


— — I. A Man after the ſtatute of 27 Hi. 8. deviſes that his feoffees 
3 Le. 167. ſhould fland ſciſed to the uſe of A. in fee, though there were 
in pl. 213. no fe fers, nor could be any to his uſe, but the teſtator's intent was 
— ) that A. ſhould have the land, and fo it was adjudged; cited by An- 
nal derſon. PI. C. 523. b. Hill. 20 Elie. as Lingen's caſe, 
ro. 1.144» 2. A man makes a grant of ſeveral rent-charzes by ſeveral deeds 
— for younger ſons, aud never EXECUTES it by livery, &c. and afterwards 
x. Moti- deviſes by his will that Vis younger children ſball have the inherit- 
neux. Hill. ances according to the ſeveral writings, Reſdved that though the 
64 7 * deeds and writings were not parcel or part of the will, but another 
and S. P. matter, yet that reference being to the matter in the decd, is a 
reſolved ac- good deviſe of the rent-charge within 32 H. 8. Noy. 117. Mol- 
3 * lineaux's caſe, 


* 


cited by Now, Arg. Palm. 136. as adjudged! ; and that this judgment was afterwards reverſed, 
but not for the matter in law, but default in pleading. Cumyns's Rep. 460. Mich, 3 
Geo. 2. in the Exchequer, it was admitted Arg. that where 2 deed is not effectual, and after- 
wards the teſtator by his will deviſes to the uſes of the deed, the eftite may paſs by the will, 
though it ſhall not paſs by the deed, as if the will deviſes with recerence to a feoifment where no 
livery u, or to a bargain and ſale where no i:ro;ment was, or to a deed by which a fine 13 
agreed to be levied to ſuch uſes, and no fine is levies), there tte eſtare. paiſes by the will, which 
has reference to the deed (as the czfe was Salk. 22.) althongl it could not otherwiſe paſs, bu: 
ro other eſtate ſhall pals, cnly ſuch as would pais, it livery or iarulment had been made, or a 
fine levied, 


3. Deviſe of all his lands to A. to his wife for life, and alſo his 
lands which he purchaſed of B, to his wife for life, and after the 
deceaſe of his wife, he gave the ſaid lands to one of his ſons and 
his heirs. The queſtion was, whether the ſon ſhould have all the 
lands deviſed to the wife, or only thote that were laſt mentioned ? 
And it was adjudged in the grand ſeſſions that all ſhould paſs, 
And upon error brought here it was agreed Arg. that if the will 
had ſaid, © all the ſaid lands to his fon and his heirs,” it would 
have extended to the whole; ard it was ſaid that this is the ſame, 
becauſe indefinitum æquipollet univerſali. Et adjornatur. Vent. 
368. Mich. 35 Car. 2. B. R. Gamage's caſe. 

10 z 08 4. A. ſeiſed in fee of lands in W. and Y. and other lands, and 
having iſſue two ſons B. and C. upon B's marriage ſettles part of 
Ho!! Ch. J. them to the uſe of B. for life, then to MI. intended wife of B. for 
concluded : : | ; - 
that by * life, then to B. in tail, remainder to B. in fee, and he ſettles Black, 
thefe Se- Fe Green and Ihite Acre to hiniſelf for life, then t9 B. for life, with a 
Black, proviſo to preſerve contingent remainder, and then 1» firft, &c. ſons FA 
Green and B. in tail male; and in like manner to C. remainder t the right 
Write Acre heirs of B. A. dies; B. has aſe JI. a fon, and . and K. daugh- 
= 8 _ ters and by will deviſed ail his lands, tenements, hereditaments t9 
ci cerdid t truſtees, to raiſe portians and maintenance fir his daughters, and 
Yard &. after, in caſe Il. died without iſſue, he de viſed all his lands, &c. ex- 


ay ot cept L. L. and T. to J. his daughter in fee, and then he deviſed L. 


L. aud 
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Deviſe, 


L. end T. 10 R. in fee, and then recited that whereas he was ſerſed 
of other lands, Sc. and in the end of his will takes notice, that his 
father bad reque/ted that Black, Green and White Acre jhauld go, 


for want of iſſue male of B. and C. 7 D. their couſin, and that 


therefore he d2viſes that it be obſerved, and requeſts C. his brother 
to act accordingly, and dies, and H. and C. die without iſſue, and 
Holt Ch. J. who declared the reſolution of the court, held, that 
though B. had only a dry reverſion in Black, Green and White Acre, 
yet it paſſed by tne generality of the word (all his land, &c.) but in 
this caſe the expotition ought to be according to the ſpecial words, 
according to Aitham's cate, 8 Rep. otherwiſe ſpecial words would 
be rejected, and that (all his lands, &c.) ought to be expounded by 
the ſpecial words of recital (whereas he was ſeiſed of other lands, 
&c.) and alto that Black, Green and II hite Acre, could not be com- 
priſed within the words, all his lands, &c. for all the lands which he 
gave to his truſtces for raiſing portions, he gave after the portions 
raiſed to the ſame truſtees to the uſe (as to all but L. L. and T.) 


ut ſupra, now Black, Green and White Acre cannot paſs to the 


truſtees by this deviſe ; for B. was but tenant for life of Black, 
Green and White Acre, and on his death went to H. his ſon, and fo 
did not intend more to go to his daughters than he could deviſe to 
his truſtees, and the recital of his father's reque/? at the end of the 
will, declared fully his intent, and that the court ought not to ad- 
judge ſuch general words contrary to ſuch intent. Skin. 631, 
Hill. 7 W. 3. B. R. Dalby v. Champernoon. 


(S. b. 3) What ſhall be faid Accumulative Le- 


gacies or Deviies. 


1. Rent charge was deviſed to the wife i lieu of jointure and 

dower, and an implicit deviſe of the lands to her by the 
ſame will, Decreed ſhe ſhall only have the reat charge. 2 Chan. 
Rep. 63. 23 Car. 2. Kemp v. Kemp. 

2. C. by her will gave the plaintiffs 1001. a-piece, and after- 
wards, by a codicil annexed to her will, gave the plaintiffs 100 1, 
a-piece. This court with the judges, on reading the ſaid will and 
codicil, were of opinion and ſatisfied, that the faid legacies in the 
ſaid will and codicil mentioned, are not one and the fame, but 
diſtinct and ſeveral legacies of 200 J. and decreed the defendants 
to pay the ſame to the plaintitts. 2 Chan. Rep. 70. 24 Car. 2. 
Wallop v. Hewett. 

3. A. bequeathed 1000 l. to every after-born child; afterwards a 
ſon is born. A. adds a clauſe with his own hand, appointing his 
executor to raiſe 4000 l. out of the prefits of ſuch an eſtate for the 
portion and benefit of his little infant (as he called tim) ain atter- 
wards declared he had left the plaintiff (the after-born ion) 5000 1, 


and decreed accordingly, though it was objected the conſtruction 
would be very ſtrange to have one portion as @ cnild born, and anz- 
ther 
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viſor. Ow. 35. Mich. 13 & 14 Elia. Anon. 


Devlte. 


ther as a child unborn, Fin. Rep. 267. Mich. 28 Car. 2. Wind- 
ham v. Windham. 

4. A. deviſes 300 J. to the child he fhall have at his death, 
Afterwards A. has three children. He makes a codicil, and gives 
to each 2001. a-piece. The deviſe being without words ſignifying 
the fame to be of their portions, and there being nothing-one way 
or other to revoke or affirm the former gift of 3001. it ſhall be 
taken by way of accumulation, and the children ſhall have both 

ies. Chan. Caſes. 301. Mich. 28 Car. 2. Pit v. Pidgeon. | 

5. The huſband gdeviJed 1000 /. to his wife, and about five years 

ter he «wrote a codicil, reciting that he had given her 1000 d. by his 


bill; and by that codicil he gave her 1600 l. decreed ſhe ſhall have 


that ſum, and not both. Fin. Chan. Rep. 290. Hill. 29 Car. 2. 
London (Mayor) v. Ruſſel, & al”. 

6. Baron deviſes his goods and 10001. to his wife, and after- 
wards by a codicil reciting his having by his Will given her 10001, 
he noto gave her 1600 l. and whatſoever was in his former will, and 
that his former will ſhould ſtand in force, notwithſtanding this 
codicil. Decreed that, beſides the goods, the wife ſhould only 
have 16001. Fin, Rep. 290. Hill. 29 Car. 2. Governors of the 


London Hoſpitals v. Ruſſel, Gouge, & al'. 


7. Deviſe was by will 79 B. of 500 l. and after by a cadicil au- 
nexed to and made part of her will, ſbe ſays, I give to B. 500 l. in 


fſubver ; and then, after two legacies given to two other perſons, ſhe 


deviſed to C. (to whom ſhe had given by her will a jewel) 1001. 
more than I have given her by my will. Decreed that B. have 
1000l. and the executors to pay it at a day certain, and if they 
failed. to pay it on that day, then to pay intereſt for it from that 
time. Fin. Rep. 294. Paſch. 29 Car, 2, Newport v. Kinaſton 
and Lawſon. | | 


(T. b) Who ſhall take by wrong, or imperfect, 


or uncertain Deſcription of the Perſon. 


1. A Man has iſſue two daughters, Amy and Agnes, and by 


continuance Amy was called Agnes; the father deviſed 


to his daughter called Agnes, and adjudged that Amy ſhall have the 
legacy, becauſe Amy was called Agnes, and the other is Agnes in 


truth, and is not capable by the name of his daughter called 
Agnes. Mo. 230. cites 5 E. 3. 

2. A. deviſed land th the wife of J. S. J. S. dies, ſhe takes to 
Baron J. D. A. dies, ſhe ſhall take the land, and yet at the death 
of A. ſhe is not the wife of J. S. but of J. D. Arg. Pl. C. 344. b. 
Trin. 10 Eliz. in caſe of Brett v. Rigden. | 

3. A deviſe was made to the Major Chamberlain, and governors 
7 the hoſpital of St. Bartholomew , whereas they were incorporated 

y anther name, yet the deviſe held good by Dyer, Weſton and 
Manwood, for it ſhall be taken according to the intent of the de- 


4. Devils 


— —ę— —— 


4. Deviſe 1 A. eldeſt ſon of B. where his name is C. yet C. ſhall ow. 35. 14 
take, becauſe there is ſufficient certainty; per Weſton. 3 Le. 18. Eliz. S. P. 
I. 44. Hill. 14 Eliz. C. B ——Dal. 

Pl. 44. 14 ä | 73. pl. 8. 
S. P. by Weſton in totidem verbis, and ſeems to be ſame caſe. Ow. 25. by Wetton. S. C. 
and S. F. becauſe the other words do make a ſufficient certainty. —Fin. Rep. 403. Hill. 31 
Car. 2. Pitcairne * v. Brace, & al. S. P. accordingly .I lbid. Marg. ſays, that it is in the 
civil law; as for inſtance, where the teſtator deviſed lands or tenements by a wrong name, if this 
miſtake appears otherwiſe by circumſtances, ſo that the will of the teſt tor may be ſuffciently 
known, the legacy ſhall have its effect, though tle true name is miſtaken; citzs Domat 
1 vol. 54 


6. If I have two ſons named J. and I deviſe my lands or limit a 
remainder to F. my ſon; the law will conſtrue this deviſe to extend 
to J. my younger ſon, for without deviſe or limitation my eldeſt 
ſon ſhould have it. But if a franger hath tus ſons known by the 
name of A. and I deviſe lands to A. ſon of the ſtranger there L 
ought to explain my meaning openly. Per Southcote J. 2 Le. 
217. Paſch. 16 Eliz. B. R. in Humphreſton's caſe. 

7. Grandfather, father and ſon, the father dies, and the ſon gives 
lands to his father and his heirs, the grandfather ſhall have it; be- 
cauſe the ſon ſo called him. Arg. 4 Le. 74. pl. 162. Hill. 29 
Eliz. C. B. 

8. A. hath iſſue tw» ſons, both named Fehn, and concerving bis 
elde}t ſon to be dead, he deviſeth his lands by bis will to his fon Fohn 
generally, when in truth the eldeſt fon is living; in this caſe, the 
younger fon may alledge and give in evidence the deviſe to him, 
and may produce witneſs to prove the intent of the father; and if no 
prof can be made, the deviſe ſhall be vid for the uncertainty. 
Per Anderſon and Wray Ch. J. reſolved. 5 Rep. 68. b. Mich. 
34. Eliz. in the court of wards, in Cheyney's caſe. 

9. Grandfather has a daughter, the daughter has a ſon, the 
grandfather deviſes 7 his ſon where it was his daughter“ fon, yet it 
was good. Per Newdigate J. 2 Sid. 149. cites 39 Eliz. 

10 Three brothers of one father and mother, the middle brother 
ſeiſed of land deviſable, giveth it by his teſlament propinguiori fratri 
ſuo; it ſeems that none of them ſhall take, Dyer's reading on the 

ſtatutes of wills 5. cap. 3. ſ. 5. | 

I. If a man ſeiſed of land deviſable in fee has two fons and one 
daughter, which daughter has iſſue two daughters, and deviſcs bis 
land to a flranger for life, the remainder unto his tts ſons jor life, 
the remainder unto the next of blood of his child, the deviſor dies, and 
the mother of the two daughters dies, the ſtranger dies, the eldeſt 
hn dies without iſſue, the ſecond does thereof infeoff a ftranger 
with warranty, upon whom the two daugliters do enter, and tne 
feoffee puts them out, and they bring an aſliſe, the aſſiſe will well 
lie, Perk. S. 508. | 

12. If a man hath only tvs ſons which are 85th called Thomas, 
and he gives his lands to Thomas it ſhall be intended his youngeſt 
fon, becauſe his eldeſt ſon ſhould have it by deſcent, and this a 
your will. Per Cur, 1 Brownl. 132. Trin. 6 Jac. in the caſe of 

acy v. Knolls. 

13. A. ſeiſed of land in fee has ſour ſiſters, one has iſſue and dies, 
he deviſed his land to all his ſiſters or their heirs equaliy te be divided. 

Vol. VIII. 422 — B b The 
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The iſſue of the ſiſter that died in the life of A. ſhall take nothing, 
and or ſhall be conſtrued and. Arg. 2 Sid. 54. cites Trin. 1 Car. 
Rot. 189. Taylor v. Hoſkins. | | 
14. If A. B. and C. being aliens and brothers A. has iſſue @ jon, 
and B. and C. are naturalized and B. purchaſes lands, and deviſes 
them to the heir of his brother A. and his heirs; and B. dies, living 
A. and his ſon, the deviſe is void, for the uncertainty who is in- 
tended thereby; for A. being an alien, can have no heir; or how- 
ever, being living, can have none during his life; but per Glyn Ch. 
7. if it had been found that the fon of A. was the reputed her of A. 
ag A. was an alien, yet his ſon might have taken by this deviſe. 
Eq. Ab. 213. pl. 9. Cites 2 Sid. 23. 51. Trin. 1656. Foſter and 
Ramſey. 
1 211 ] 15. Deviſe to yor2ger chillren, The heir having a good eſtate 


of inheritznce, though a younger child ſhall not take, 3 Chan. 


Rep. I. 12 Car. 2. Bretton v. Bretton, + 


C. we. S. P.—Nelſ. Chan. Rep. 563. S. C. Bretton v. Bretton. 
Mich. 109 1. Acmitted on all ſides. Janes v. Ficetv,00d, in caſe of a ſettlement. 


16. W. C. by will, deviſed to every one of his ſervants living 
with him at the time of his death, 101. a-picce, and the plaintiti 
was ſervant to the teſtator at his death, ſo the plaintiff's ſuit is for 
the 101, legacy. The defendant inſiſts, that the plaintiff was not 
tervant to the {uid C. at his death, or irved with him as a ſervant, 
but the plaintiff at the teſtator's death, and long before and after, 
was the jervant of MN. B. the t:flator's mother. This court was 
{atished, that the plaintiff was a ſervant to the teſtator, and in- 
erufted in is houſe-keeping, and inipliyed in waſhing his linnen, and 
tonided bim in his ſickneſs; and therefore decreed the defendant the 
e-ecutor to pay the plaintiff her 10 l. legacy. 2 Chan. Rep. 101. 
26 Car. 4. Feake v. Brandſby. 

17. Lands devilcd to the peor of the city of R. decrced that the 
poor of the precincts and libertics ſhall have a ſhare. Fin. R. 193. 
Hill. 27 Car. 2. Attorney General on behalf of St. Margaret 
and Stroud pariſhes in Rocheſter v. Mayor and Citizens of 
Kcclieſter. | 

18. A deviſe was to Margaret the daughter of W. K. The 
daughter's name was Margery, The queſtion was, whether Mar- 
ecry ſhould take; and held that ſhe ſhould; quia con/kat de perſona. 
Freem. Rep. 293. pl. 344. Trin 1677. Gynes v. Kemſley. 

19. Money was deviſed to be diſtributed annually among the 
por of the pariſh of L. in the county of M. whereas there was 10 
[ich pariſh in the county, but in the county of D. there was. The 
<ourt held that fince there was ſuch a pariſk, in the county of D. 
the teſtator muſt mean that pariſh, becauſe it appeared that he was 
born tlcre, and that both he and his parents lived and died in that 
pariſh, Fin. R. 395. 30 Car. 2. Owen v. Bean, 

ks 20. A. devited the refidue of his eſtate among his kindred, ac- 
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cording to their molt nccd, this ſhall be conſtrued according to the 
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act for better ſettling inteſtates eſtates. 2 Chan. Rep. 146. 30 Peer rela- 


tions, with- 
Car. 2. Carr v. Bedford. — 


wat, the Counteſs of Wincheiſex being as near a relation as any claimed a ſhare; and decreed 
that ihe is intitled, in regard the word poor is frequently uſed as a term of indearment and 
companion, rather than to ſignify an wwvgent perfon, as one ſneaking of his father, my poor 
father, or of his child, fays, my poor child. Wams's Rep. 3:7. Trin. 1716, at the Rolls anon. 
—- But the reporter ſays that this ſeemed a ſtrained conſtruction in favour of tlic El and 
Counteſs, who had not an eftite proportionable to their quality. 


21. Grandſon may take by the name of jon, if the teſtator did uſe 
to call him by the name of his ſon, Per Raymond J. Raym. 412. 

Mich. 32 Car. 2. B. R. ia cafe of Stead v. Berrier. | 

22. A. by his will gives 100 l. a- piece to all his ſervants; none 
but ſuch as were ſervants to A. before the making the ſaid will 
and did ſo continue to be ſervants to him till the time of his death 
could have any pretence to the ſaid legacy, and ſuch as were his 
menial ſervants and lived all along in the houſe with him, from 
before the making of the will to the time of his death were in- 
titled to the legacics. 2 Chan. Rep. 363. 1 Jac. 2. Jones & al. 

v. Henley, | 

23. A. poſſeſſed of a great perſonal eſtate bequeaths to B. his 
brother 1501. and to the ſons and daughters of his brother and 
ſiſter not mentioning them by name 100001. to be equally divided 
between them and the ſurplus to be diſtributed among his brothers [ 312 ] 
and ſiſters children and grandchildren, and the reft his poor kindred 
according to his executor”s directions; decreed, the reſt of the poor 
kindred to be conſtrued according to the act for diſtributing in- 
teſtates eſtates, and no further, and to be diſtributed in ſuch ſhares 
and proportions as the executors in their diſcretion ſhould think fit, 

2 Chan. Rep. 395. 2 Jac. 2. Griffith v. Jones. 

24. A. deviled 15 J. a-piece to each of his relations of his fathers * his 
and mither”s fide, and made B. executor and C. refiduary legatee. cool ol 
B. paid 151. to M. one of A's couſin germans, and Iikewite 51. relations of 
a- piece to her four children and allowed good; per Ld. Wright, ©: fe to be 
2 Vern, 381. Oct. 20, 1700. Jones v. Beale. —_ "Wo: 


tween them. E. H. had at the teſtator's death two brothers living, and ſeveral nephews and 
nieces by another brother. It ws ſaid, that in the caſe of Brown v. Brown, my Lord Mac- 
clesfield had determined that the word relations ſhould he confined to ſuch relations as were 
within the ſtatute of diſtribution, becauſe of the uncertanty of the word relations; and upon 
this authority my Lid. King determined, that no relations ſhould take by this deſcription that 
could not cke by the ſtatute of diſtiibutions. Caſes in Equ. in Ld. Talbot's time. 251. Mich. 


1734. Thomas v. Hole. 


25. A's wife being en/ient at the time of making his will, be- 
queaths 500 J. to Vis pojthumous child Afterwards a daughter it 
born and then A. dies; per Lord Somers the is a poithumous child 
within the meaning of the will and well intitled to the 5001, Ch. 
Prec. 177. 1701. Jaggard v. Jaggard. | 

26. A devil? of goods was made to A. for life, and after his de- 
ceaſe ro the po/terity of T. B. and the queſtion was, whether by 
the virtue of word (polterity) only deſcendents from the body 
of T. B. thould take ( viz.) children and grandchildren, or Whether 
he having no iflue, it ſhouid go to the collateral relations? The 
Lord Keeper was of opinion, that it went only to the iſſue of the 

Aa 33 b 2 body. 
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Devite, 
body. 2 Freem. Rep. 268. pl. 335. Mich. 1703. Attorney Ge- 


neral v. Bamfeld., 
27. Deviſe to A. B. father and ſon are named A. B. prima 
facie A. B. the father thail be intended; but if deviſor did net EN, 


. the father it will go to the fon. Per Holt. Ch. J. 1 Salk. 7. Hill. 


2 Ann. B. R. in cate of Lepiot v. Brown. 

28, Stewards of courts and iuch as are not obliged to ſpend 
their whole time with their maſter are not within the intention of 
the will; but Ld. Keeper faid, he would not narrow it to ſuch 
ſervants only as lived in teſtator's houſe, or had diet from him; this 
was on the Duke of Bolton's will, which was to all his ſervants 
living with him at his deceaſe. 2 Vern. 546. P. 1706. Tovnſ- 
end v. Windham and Robinton. 

29. A. by will gave a legacy of 2001. to Ars Sawyer when 
there was no ſuch perſon ever knTwn to her, but it was alledged that 
ſhe meant ane Mrs, Stopper. The Maſter of the Rolls ordered the 
maſter to examine who the teſtatrix meant thereby, and whether 
ſhe meant Mrs. Swopper who contended for the ſame, and if he 
ſhould find that ſhe was the perſon intended, then ſhe to receive 
her legacy. Wms's Rep. 421. 525. Paſch. 1718. Maſters v. 
Sir Harcourt Maiters, | ; 

30. A. lived in Canterbury many years and died there, and 
gave to the poor of two heſpitals in Canterbury (naming them) 5 l. a- 
piece, and afterwards by a ceatcil gave 5 l. a year to all and every the 
hoſpitals, (without ſaying where the hoſpitals were.) It was held by 
the Maiter of the Rolls that A. having lived in Canterbury many 
years, and died there, and taking notice by her will of two — 
bury hoſpitals, this charity was not void tor the uncertainty, but to 
have been intended for all the hoſpitals in Canterbury ; but not to 
extend (as was preſſed) to the hoſpital about a mile out of Canter- 


bury, though tounced by the fame Arch-biſhop, and governed by 


the fame ſtatutes. And the court did the rather confine the 
general words (all hoſpitals) to thoſe in Canterbury, becauſe theſe 
charities, if they prevailed, would be perpetuities of 51. a year, and 
by that means create a deficiency, and defeat the reſt of the will as 
to plain legacies, in favour of thoſe that were doubtful, Wms's 
Rep. 421. 425. Paich. 1718. Maſters v. Maſters. 

31. A legacy of 500 J. was given to one iy the name of Catherine 
Earnley. This legacy was claimed by Gertrude Yardley, and not by 
any perſon of the name of Catherine Earnley, It was proved 
that the teſtator's voice when he made his will, was very low and 
hardly intelligible ; that the teſtator uſually called the legatce of 
this 50% J. Gatty, which the ſcrivener, who took inſtructions for 
drawing the will might easily miſtake Katy, and that the ſaid 
ſcrivener not well underſtanding who this legat:e of the 500 l. 
was, or what was her name, the teitator directed him to J. S. and 
his Wife to inform him further, who afterwards declared that 
Gertrude Yardley was the perſon intended. It was moreover 
proved, that the teſtator in his life-time had declared, that he 
v:ould do weil for her by his will, Ac aaother day, his honour 

gave 
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ave his opinion, that the legacy was a good legacy to Gertrude 
Yardley, though the fame was given by the will to Katherine 
Earnley. It is true, zf this had ben a grant, nay, had it been a 
deviſe of land, it had been void, by reaſon of the mitt. Ke both of 
chriſtian and ſurname. 2 Wms s Rep. 141. 142. Patch. 1723. 111 
caſe of Beaumont v. F al. 

32. A. ſeiſed of a church leaſe for life deviſcd an annuity out of 
it to B. for life, and directed that if J. S. the ceity que vie ſhould 
die, his exccutar ſhould put chaſe the leoſebald premijſes in the name of 
C. his kinjman, and that his executor out of the ſurplus of the 
leaſchold and perſonal eſtate, ſhould keep the premiſſes in repair; 
but if he could not make ſuch purchaſe, then he deviſed the ſurplus 
of the eſtate to W. R. the plaintiff, and made D. his executor 


in truſt, only giving him a ſmall legacy, The executor purchaſed 


the leaſehold for the life of C. Ld. C. King held, that W. R. re- 
{iduary legatee could not have this leaſe, being on a contingency, 
which never happ* ned, the purchaſe having been made, and de- 
creed it to C. whom teitator in the deviling clauſe named his 
kinſman. But afterwards on a re-hearing his lordſhip reverted 
his former decree, and held that the plaintiff W. R. was intitled 
to the leaſe. Hill. 1725. and 6 July, 1726. 2 Wms's Rep. 323. 
Stephens v. Stephens. 

33. John Brooke being poſſeſſed of a conſiderable perſonal 
eſtate, and having a wife, and one daughter who wa» married to 
the defendant Thomas Taylor, made his will, bearing date the 4th 
day of May 1720, in the words following, viz. John Brooks, 
citizen and founder of London, doth revoke all other wills, and 
acknowledge this to be my last will. I do give ?9 my dear 29 
all my wordly goods, houſe at Iſling ton, flock, money, bonds, notes in 
the Laſt India or elſewhere, and ninety-nine years annuity in the 
Exchequer, with all the protits which may come upon them or by 
them, with this condition, to give to my three fiftors Sl. yearly for 
their lives, or the longeſt iter, preſently after my deceaſe, if God 


permits you to continue in this capacity, not elte, and after my 


wife's deceaſe, the jame I give to my ters and then after my 
daughter's deceaſe to the - fruit of her bay. But for wan ? of jruch 
iſſue or fruit, t my brithers and 15 rs then living, and after them t3 
their children, and the chiliiren of my brother Richard now de- 


#eaſed, except a note of 50 l. in Mr. "Taylor's hands, and goods and 


plate that I give to him. And I do nominate and appoint my 
brother Phillip, brother William, and Mir. Taylor to be my exc- 
cutors to fee my will ur- Where I have ſet my hand and 
ſcal the 4th of May, 1720. In November 1721 the teltator died, 
and the defendant "Thomas proved tue will, and potciied the per- 
tonal eſtate. 25th Jan. 1726 Mary Taye the daughter dicd 
without iſſue, leaving her huſband I homas Taylor, Upon the 
Zoth Jan. 1726. the widow died, having firſt made her wilt, and 
1khomas Taylor executor who has proves the will, and has alio 
taken out letters of adminiſtration to Mary his wiſe. The plains 
tin are all the wtator's brothers and / er that were living at the 
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death of both the widow and the daughter. The queſtion was, 
whether the ſubſequent limitations after the want of iſſue of the 
ſaid daughter's body, or any, and which of them (the wife and 
daughter of the ſaid John Brooks being dead without iſſue) are 
good, and to whom the ſaid eſtate does belong. 

We .:- of opinion that the wife of John Brooke being dead, 
and M. „s daughter being alſo dead, without iflue living at her 
deati, ti. | ſequent limitations are good, and that the eſtate in 
queſtion bclo::55 to the plaintiſts. 

R. Raymond. 


F. Page. 
5 Reynolds. 


. Probyn. 
Caſe from Lord Chancellor, and decreed accordingly. Ms. 
Rep. Brooks v. Taylor. | 


CO 


(C. b) Who ſhall take by Name of Heir; One 
who is, cr is not, Really Heir. 


ebe . I AND deviſed to his executors till they have raiſed 10091, 
ta. - and after wills that his heir mate joo!i have, and dies; 
good, having iſſue a daughter. Executors Ivy 1000 |. the brother cane 
though he not enter, becauſe he ought to be heir at common law, who ſhall 
4 tak” this, and not heir ipecis!. Palm. 50. cites 1 Rep. 103. b. 
ber of we ' Sq b 55 * 
3 [Paich, 21 Eliz. in Suelley's caic.] : 
err ue {ow becau e it ppeared by other words in the well that the teſt or did not intend he 
ſaou's be hindered from taking by his heir female. Cucd per Cowper C. 2 Vern. 735. as ad- 
jagged Trin. 8 Annæ in C. B. Rut. 1854. : 


Cited per 2. A. taking notice in his will that B. his brother (who was 
1 os dead) had a fon, and that he himtclt had three daugaters, who were 
536. in cafe his right and immediate heirs, he gave twem 2000 J. and gave his 
of New- land is the jon of his breth:r di, c, nam? of his hetr male, provided if 
8 his daughters troubled his heir, then the deviſe of the 20001, to 
Hon Ch. them ſhould be void. Reſolved, that the deviſor taking notice 
J. inthe that the others were his heirs, the limitation to his brother's ſon, 
— by the name of heir male, was a good name of purenate, and this 
worth (alias agrees with Counden and Clerk's caſc, in Hob. 30. Per Hale Ch. 
Fd) v. J. cites it as of 1b or 26 Eliz, Vent. 381. in caſe of Fibus v. 


ton, Mich. Mitford. | 


Ann. B. R. MS, Rep. ſeemed not to allow the authority of this caſe, and ſaid, that he did not 
take tits to be io. | | 


31 3. A man having iſſie a ſon and a daughter, deviſes lands to his 
5 "51 ſon by the words that after his deceaſe the lands fhould come to the 


tel ral ſon, but appointed that certain friends ſhould reccive the profits until 
have this his fon came t9 24. Provided that if the ſon ſhould happen to die 
han without iffue male of his body lawfully begotten, then he wilied that 
uncle; for the lands uud go to the right hers males, and poſterity of me and 
| | mp 


my name for ever; equally to be divided to and amongſt them; the me night 
devifor dirs, the fon dies without iftue, the daughter marries and h male, 
has two daughters. Per cur. the brother of the teſtator ſhall not 2 
have the lands by this limitation, but the party muſt be right heir, this cafe, 
as Well heir male or female. Mo. 660. pl. 1181. Hill. 11 Jac, weht ts be 


C. B. Cownd:n v. Clerk. 2 
En, and 
ougtit to be heir male, and the brother is male, but he is nat heir: and this is a new form of 
inberi:a ce, ifethe brother thould hive this land, and ſhould have a daughter, wha has a tors 18. 
thc hte of his grandfather, or afterwards ; the fee upon the death of the grandfather ſhould be an 


4. A man may be heir ex vi teſtamenti before he is heir ex vi 
doni, as if A. deviſed that B. hall be his heir. C. deviied lands to 
A. and his heics, B. hall have thoſe lands as heir to A. Arg, 

Mich. 1657. 2 Sid. 27. B. R. | 

5. And for defauls of ſuch iſſue I gave the remainder of my ſaid 
gſtate to the hetrs male of the body of F. L. lawtully begotten; E. L, 
happens to be living at the time of the remainder tazing place, vet the 
heir apparent hall take. MS. Tab. May 27, 1714. Darbiſon 
v. Beaumond, | 

6. A. deviſed land in truſt after debts paid, to convey to the 
heir male of the body of B. A*s great-grandſather; C. is heir male of 
the body of B. and D. is heir general, the being the daughter of 
an elder brother. Per Cowper C. decreed the truſtees to convey 
to C. as C. would be well intitled to take as heir male by deſcent, 
ſo he is ſufficiently deſcribed to take by purchaſe. 2 Vern. 729, 

Hill. 1716. Newcomen v. Barkham. 

7. If A. deviſes all his lands :9 his heirs in berough- Engliſh, or 
ts his heirs in gavelkind, ſuch a ſpecial heir will take, though not 
heir general at common law. Per Cowper C. 2 Vern. 732. Hill, 

710. in caſe of Newcomen v. Barkham. 

8. Deviſe to the heir male of J. S. now living; adjudged a good 2 Lev. 232. 
deviſe, becauſe the perſon is well deſcribed. © Per Cowper C. 2 _—— 
Vern. R. 734. Hill. 1716. in the caſe of Newcomen v. Barkham, S. C. ad- 
cites Pollexf. 457. and 2 Vent. 311. the caſe of James v. Rich- judged, but 
ar dſon. — 1 . 


verſed in the Exchequer Chamber for the matter in law, but in the Houſe of Lords the judgment 
in the Exchequer was reverſed, and the judgment in B. R. aftirmev. 


(W. b) Who ſhall take by the Words Heir, 
Iſſue, Heirs Male, &c. 


I, NOTE per Newton J. if a man deviſes his land to J. N. 

and his heirs females of his body begotten, and dies, and after 

the deviſee had iſſue a fon and a daughter, and dies, the daughter 

Hall have the land, and not the fon, though he be heir at the 
common law; for this is a tail to the heirs temales. Br. Deviſe, [ 316 ] 
pl. 37. cites 9 H, 6. 23, 
Aa—Bb4z 2. Where 
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2. Where a man gives land to J. S. and his heirs males of hig 
bedy, &c. who has iſſue a daughter, who has iſſue & ſon, and dies, the 
land hall revert to the donor, and the ſon of the daughter ſhall 
not have it; but contra of ſuch devije, by reaſon of the will of the 
deviſor; for there the ton of the daughter ſhall have it. Br. 
Deviſe, pl. 29. cites 30 H. 8. 

3. A. deviſes his land to his right heirs males, having only a 
daughter; this deviſe is void; for ſuch deviſee is a purchaſor. But 
otherwile it is if A. deviſes to B. and his heirs males, and A. dies, 
and afterwards B. there is an intail veſted in B. Jenk. 294. 
* DP. loxf pl. 42. ; | 

ere 4. Tue includes all, and is nomen collectivum, and an eſtate 
8. C. ax for life of a term 5 to A. and after to the iſſue of A. and for 
Mich. 13 evart of iſſue of A. to B. was lately adjudged in B. R. to be a good 
2 212 remainder to B. but reverſed in Cam. Scacc. on error brought, 
& iCo xs: ao , 
| and a dijtcrence taken between ſuch limitatios. to children and to 
the iſſue, and cited * PEARS And REEVEs's caſe in point; per Ld, 

Keeper. 2 Chan. Caſes 210. Mich. 27 Car. 2. 

5. A. deviſed lands to B. during his life if he be living at th 
death of deviſor, but i he die before devijor, then he gives them 13 
C. the eideit fon of B. for life if he be living. But / C. be dead 
then he deviſed them #9 the next heir male of C. (in the ſingular 
number) and for default ts the next heir male of the body, and for 
default then to the next heir male of his name then living, &c. 
ſo as the land ſhould continue in his name. P. ſurvived A. and 
after died, having iſſue, C. the defendant, M. and N. were nieces 
and keirs of A. It was argued that the intent of the will is plain 
that the nieces ſhould not take, and then infiſted that the clauſe 
(and for default of ſuch iffuz, then to the heir male of B. begotten) 
is not under any contingency, but ſtands abſolutely, and is a good 
limitation of the remainder, and after B's death take effect in C. the 
defendant, and the words {heir male, and for default of ſuch iſſue, 
&c.) is of the {fame ſenſe as heirs male, and he thought if the limi- 
tation had beeri in feoftment to uſes the contingent thould not ex- 
tend to the heirs male of the body of B. though it ſhould to C. and 
afterwards the court was of opinion that C. had an eſtate by the 
deviſe, and judgment was given quod quer. nil capiat per billam. 

2 Jo. 111. Trin. 30 Car. 2. B. R. Gold v. Goddard. ä 
6. A. deviſed in this manner; I give to my eldiſt heir male and his 
= h-irs males for ever, all my lands in ſuch a place, and if there be @ 
1 female, ſbe to have 121, per annum as long as foe lives; the teflator 
| had two ſing, the elieſt of which died in his life-time, leaving iſſue a 
daughter, and it was adjudged that the lands thould go to the 
| ſecond fon and not to the daughter of the eldeſt, though ſhe was 
3 heir general. Abr. Equ. Caſcs 214. Trin. 3 W. 3. C. B. Rot. 
| 1484. Baker v. Hall. | | | 

7. Devile 2 E. A. for life, and if he ſhould have any iſſue, then to 
ſuch iſſue and their heirs. E. A. has iſſue two ſons; per I reby Ch. 
J. the eldeſt will take a fee; but Powell J. held, that both will 
take, becauſe iſſue is nomen conileciivum, and it would rot have 
Feen void for uncertainty, Ld. Raj m. Rep. 200. Paſch. ꝙ W. 3. 

46 | - N. Deviic 


Deviſe. 4 31 6 


8. Deviſe to th- ee of B. B. had then a daughter and a ſon born Deviſe of 
#/ter teſtator's d ath. Per Ld. Keeper all the children ſhall take, CY 


: a uo deviſor 
even grand-children, but they ſhall take only eſtate for life; and 2 py wp” 
though the deviſe is to the 2//ue begotten that makes no difference, © daughter, 


the words begotten and to be begotten are the ſame as well on the AI— 


conſtruction of wills as ſettlements, and take in all the iſſues be- daughter 
gotten after, and if a child is born after teſtator's death, the eſtate ſhalltake 
thall open and take * in ſuch after-born child; but if the deviſe be of — £ 
a perſonal eſtate to B. and his children, there a child born after teſta- Anon. Hitt. 


tor's death ſhall not take, 2 Vern. 545. Paſch. 176. Cook v. 42 Eliz— 
Cook. | ; | 2 Le. 55. 
Lovelace's 


caſe · S. C. 


*[317] 
9. Deviſe to the iſſue of A. and for rvant of fuch iſſue to B. A. Cro-E. 242. 
having a ſon and a daighter, they ſhall take as perſons deſcribed = 2 


and have only eſtate for life; per Ld, Keeper. 2 Vern. 546. B. teſtator 


Paſch. 1706. in caſe of Cook v. Cook. het 2 ſons 
| | 3 and 2 
daughters, and deviſed his Lind tr het , and 19). a iece to bis daughters, the daughters take no 


part of tie land. Taylor v. Sayer. 2 And. 134. pl. 81. S. P. and tees to be S. C. 


10. A deviſe was to A. with ſeveral remainders, and a remainder 1 0 8555 
over to the heirs male of the devifor. The devifor, had no heir male ns cafe &. 
of his body at his death. It was held a void limitation and a collate- C. a deviſe 
al male cannot take by this deviſe, In the King's caſe a grant - a —_— 
to heir male is void, but in that of a common perſon it is a fee, ws | 
and the word male is idle, but heirs male, &c. in a will are always „ales maſt 
intended gf the body, and implies an eſtate tail, Q. 11 Mod. 189. 2 

| + + + ©'- right heirs 


pl. 3. Mich. 7 Ann. B. R. Ford v. Oflulſton. — 


body, and no collateral heirs males ſhall take by ſuch a limitation by way of. remainder. 


11, Deviſe to B. his heir male though B. is neither heir of the 
body or heir at lat to the deviſor, yet held good, becauſe by other 
words in the will it appears that teſtator did intend B. ſhould not 
be hindered from taking by his heir female; cited per Cowper C. 
2 Vern. 736. Trin. 8 Ann. C. B. Rot. 1884. in caſe of New- 
comen v. Barkham, | 8 

12. A. deviſes lands in truſt after debts paid, to convey the pre- Thid. 389. 
miſſes to the heirs male of the body of B. the te/tator”s great grand-fa- Se = — 
ther, C. is the heir male of the body of B. but nat heir general, there _— 
being a daughter of an elder brother who is heir general; yet the S. C.— 
truſtees ſhall convey to C. as C. would be well intitled to take as * 2 
heir male by defcent, ſo is he ſufficiently deſcribed to take by pur- page.” by 
chaſe. Chan. Prec. 461. pl. 294. Hill. 1716. in caſe of Brown Ld. Chan- 


| V . Barkham. — 1722 


in the caſe of Dawes v. Ferrars, nd a diſtinction taken by him between theſe two caſcs, which 
{ce at the pica following. | a | 


13. One deviſes to his wife for life, remainder 10 his grand- 2 
daughter, who was heir at law for life, remainder to his wn heirs 8 *. 
male; a nephew althgugh he be next heir male, cannot take by ingly. 

l | . | virtue 
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As tothe Virtue of this laſt lmitatiob, not having both parts of the deſcrip. 
cate of tion verified in him. Chan. Prec. 589. pl. 353: Paſch. 1722. 


Brows v. Dawes v. Ferrars. 
BARK HAM, 


which was cited in this caſe, the Ld, Chancellor ſaid, that that wag merely of a truſt; but the 
principal cafe is that of a legal eftate where the rule of law that has ſo long prevailed and ns 
taken for granted mud be odſerved, viz. that he who claims as heir male by purchaſe, muit 
Heir as well as heir male. Betides this 0 differed from the caſe of Brown v. Barkh.m, the reniain- 
der being limited to the heirs male of the body of Sir Robert Barkham the grandfather 3 where, s 
hers the deviſe was to the heirs male, without ſaving of any body: wherefore allow the demur— 
rer. 2 Wms's Rep.; Ib:d. at the end of Fo, 2. is a nota, that there is row (Mich. 
1739.) the time of publiſhing that -; a bill of review pending to reverſe that decree. 
And acccrdingly I find by a MS. Rep. thiat this caſe was upon the will of Griffin Dawes, who 
deviſe, as in the principal caſe mentioned, ta his grand-eaughter the Lady Ez. Bulkcley, re- 
mainder to his own heirs males, A hill of review was afterwards brought to reverſe this decree, 
zn which Dorothea Gwyn, Priſcilla Gwyn, and Elizabeth Williams infants, by their next friend 
were plaintiffs, and John Houoke, Eiq; deſendant, where the caſt appeared to be, that in 1729, 
the Lady Bulkeley intermurried with ite defendant John Hooke, Efq: but before their intermar- 
riage, by indentures of leaſe and releaſe, (ated the i$rh and 19th days of November 1729, ſhe the {aid 
Lady Bulkeley did grant and convey tie ſaid premitles to a truſtee tqgthe ute of herielf till the 
ſaid intended marriage, and ther to the uſe of the defendant and Lady Bulkeley tor their lives and 
the life of the longer liver of ther, and after the deceaſe of the ſurvivor, *!:-:1 to the ufe of tlie 
defendant, his heirs and aſſigus for ever. 

Lady Bulkeley died without iſſue $th May 1736, and thereuf defendant John Hooke 
entered on the ſaid capital meſſuage called Banz eiton, and other hv real eſtate of the f{a:4 ©: 1ithth 
Dawes. 

16th May 1738, the plaintiffs, the three great grand children and heirs at law of Francis Dawes 

the brother of the ſaid Griffith Dau es by their next friend brought their bill in the high court of 
Chancery againſt the defendant Joa Hooke, ſtating the will of the ſ id Griffith Dawes and their 
digree as "above, and praying, among other things, to be let into polſeilion of the faid premiiles. 

The defendant by this anſwer made title to the premiſes by virtue of and under the faid in- 
dentures of leafe and releaſe, dated the 13th and 15th of November 1729, made on his marriage 
with Lady Bulkeley, whereby the premiſſes were conveyed as aforeſaid to the uſe of Lady Bulke- 

til the marriage, and then to the uſe of the defendant and Lady Bulkeley for their lives 
and the life of the longer liver of them, and after the deceaſe of the ſurvivor of them, then to the 
uſe of him the ſaid defendant John Hooke, his heirs and aflizns for ever. 

18th November 1740. The cause was herd before the Lord Chancellor, when his lordſhip 
was pleafed to order, That a cafe thould be made for the opinion of the court of King's Bench, 
and that the following queſtion ſhould be tated thereon, viz. 

« Whether by virtue of the will of the faid Gr:flith Dawes, dated 14th November 1693, the 
« plaintiffs are intitled to the eſtate in quetiion 5” 

Copy of the opinion of the Judges of the Court of King's Bench. 

Upon hearing counſel on both ſides, and confideration of this caſe, we are of opinion, That the 
plaintiffs are not intrled to the eſtate in queſtion by virtue of the will of the ſaid Griffith Dawes, 
dated 14th November 1693, for we conceive that Francis, the brother of the teſtator, under 

whom the plaintitts claua, could not take by the deſcription of right her male - * teſtator. 

W. Lee. 


Gwyn and Hooke, February iſt, 1743. Wm. Chapple. 


M. Wright. 
7318] 


2 Dem ton, 


(X. 5) 


Deviſe. 


(X. b) Who ſhall take by the Word Children, 


I. NV THER deviſed her goods to her children; ſhe has iſſue 

<= a baſtard and other children. The baſtard ſhall take with 
the others; for though in cafe of others he is nullius filius, yet he 
is clearly known to be the child of the mother. Ms. 10. pl. 39. 
Hill. 4 E. 6. Anon. 

2. Deviſe t9 his daughters; deviſor dies, leaving two daughters, 
anther daughter is born, Adjudged that the zurd ſhall take with 
the other two, otherwiſe if tne two daughters had been named by 
thuir proper names. g Mo. 220. pl. 355. Mich. 27 & 28 Eliz. 
B. R. Stanley v. Baker. 

3. A. nid iſtue B. C. D. and E. and deviſed 10 his wife for life, 
and after her death 0 C. his ſor: in tail, and if he dies without fo 
then to his child ++, 
witllout iſſue. Reiclve1 that the jon of B. ſhall not take as one of 
the children of A. Fer Hale Ch. J. Vent. 229, 230. cites Mich. 
34 Eliz. B. R. Tyler's caſe, ; 


4. Deviſe to baron and feme, and after their death to their 
children, or the remainder to their children; in this cafe, though 
they have no child at the time, yet every child which they ſhall 
have after may taxe by way of remainder according to the rule of law, 
for this intent appears, that their children ſhall not take immediate- 
ly, but after the death of baron and feme, 6 Rep. 17. b. Hull. 
41 Eliz. B. R. Wild's caſe, alias Richardſon v. Yardley. 


B. had iſſue a ſon and died, and then C. died 


Show. 26. 
S. C. cited 
Arg. 


S. C. cited 
per Ld. Che 
Parker. 
in deltver- 
ing the 
judgment 
of the court. 
15 Mod. 


369. in caſe of Woodright y. Wright. 


But if chere 
had been 

no child Avi 
at the time 
it would 
have been 
an eſtate 
tail. Arg. 
cites Wild's 
caſe, 8 Mod. 


957. in caſe of Shaw v. Way. 


5. Grandmother deviſes land to her daughter J. S. whereas ſhe 
is her grand-daughter, yet this is good; becauſe in common ſpeak- 
ing ſhe is ſo called. Owen 88. per Walmſley. | 


of Steed v. 


6. If land be given to a woman for life, remainder to her eldeſt 
i ue, a baſtard, though eldeſt, ſhall not take, for general words 
mall be taken in digniori ſenſu. Arg. Bridgm. 15. 

7. A. made his will, and having four children living, deviſed 
his land after the death of his wife to come among his children equally, 
ſuppoling his wife to be with child, dev iſæd a nouſe for the mainte- 
nance ot ſuch child. A. further willed, that if all his children died 
before 21, then the premiſſes deviſed to his children ſhall 5 over. 
All the children die before 21, except the p/thumous. Decreed 
that the lands thail go to the poſthumous child, and not o thoſe in 


Temainder. Chan. Rep. 76. 10 Car. 1. Marth v. Kirby. 8.8 
2 15800 


[ 319] 
S. P. Vent. 
341. in caſe 
Berrier. 
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319 Dieviſe. 


8. J. S. having a child born; A. deviſed to two of the children 
of J. 8. begettenx, or to be begotten the ſum of 1001, a- piece to be 
paid at their ſeveral ages of twenty-one, ſhe that was born at the 
time of the will ſhall come in for 1001. though there were two born 
after. Chan. Rep. 188. 12 Car. 2, Plumpton v. Plumpton. 

9. ney given in truſt for the children of J S. ſhall be for the 
benefit only of ſuch children as J. S. then had, and not of ſuch 
as ſhall be born afterward. 2 Ch. R. 69. 24 Car. 2. Warren 
v. Johnſon. 

10. A. has two fiſters and bequeathed 300 J. to each of my ſiſters 
B. and Cs children, and if any of them die before the money be 
paid, then the money which {ſhould have been paid to ſuch child, 
ſhall be divided between the grand-children of my ſaid ſiſters, the 
faid legacy to be paid before any other; B. had five children, three 
ot which died in the life of A. and left children; yet thoſe chil- 
dren's Children cannot take but the money ſtull be divided between 
the ſurviving children of B. Fin. R. 182. Mich. 26 Car. 2. 
Judd v. Arnold. 

N. ch R. 11. A deviſe to ſuch of the children of A. viz. B. C. and D. as 
2 0 a : Hall be living at the death of E. is but an eſtate for life to the chil- 
is adeviſein dren, and adjudged that in that caſe the word children extended ta 
remainder grand children, 3 Ch. R. 86. 19 June 1675. Edwards v. 
to ſuch of Allen. 

= E. C. and D. „ ſhall, Sc. and decreed as above, and there was cited a decree made 4 Car, 
z- wherein it was adjudged au eſtate for fe only in the caſe uf Taylor v. Hudges. 


12. A. deviſed lands to be equally divided between B. C. and D. 
his three nieces and heirs at law, and ſuch of their children as arc, 
er ſhould be living, &c. B. had four children. C. died, fo that 
her legacy was lapſcd; D. had one child, the two ſurviving nieces 
and the five children ſhall take in equal proportions during their 
lives, and when any of the children die the thare or ſhares of ſuch 
dying ſhall remain to B. and D. as coparceners and their reſpective 
heirs. Fin. R. 214. Trin. 27 Car. 2. Edwards v. Allen & al'. 

Bat the 13. A. deviſed a manor to the eldeſt fon of B. in fes and other 
courtsgreed land to J. S. for life, remainder to ſuch of Bs children, as {hall be 
eee then alive and owners of the manor. Reſolved if ſuch ſon be dead 
but  :rand. When J. dies, the grand child of B. ſhall not take, becauſc it is not 
Sn dj: within the words. Per Raymond J. Raym. 411. Mich. 32 Car. 
en 2. B. R. in caſe of Stead v. Bertier, cites Cro. E. 357. 


, ne 
don may take. But in the principal caſe the lands were deviſed to the ſon, and a legacy 
was leſt to the grandſon by the name of grandfor! ; and the fon dying in the life of the devifor, he 
mace a codicil and deviſed away part of the lindz deviſed before to the fon to a ſtranger, and after 
d-ci-red by parol, that his intention was, that his grandſon ſhould have In lands which his fon 
Mould have had, fo that the * fon and grandſon being ſo diſtinguiſhed it i5 impoſſible to underftand 
tie grandſon meant by the name of ſon; and held that neither the republication nor parol de- 
1 could operate as a dev. ſe to the graidion. Vent. 341. Trin. 31 Car. 2. B. R. Steed v. 

errier. . 


*[ 320] | 
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14. A. deviſed the reſidue of his perſonal eſtate to be divided 
among his four children B. C. D. and E. and then deviſed his 


real eftate to be ſold for in. reaſe of his children's portions; after _ 


Deviſe. 


will aucther child is born, that child ſhal! come in for a ſhare of the 
money of the real eſtate, but not for any of the reſidue of the per- 
ſonal eſtate, that being deviſed to the others by name, 2 Chan. Rep. 
210. 32 Car. 2. Coles v. Hancock. 

15. A. being a widower ſettles land to raiſe 1001, per annum for 

his eldeſt ſon, and 100 l. a piece for his younger children, ſuch 
children as he may afterwards have by another wife will be equally 
intitled with thoſe he had at the time of the ſettlement, Vern. 334. 
Mich. 1 Jac. 2. Braithwait v. Braithwait. 
16, Deviſe of 15001. in truſt for ſuch children of A. as B. fhould 
adviſe, B. died not giving any advice, and at B's death there was 
only one child living, but at the teſtator's death, there were five 
other children living, who all died inteſtate, but ſome of them left 
children. Jefferies C. decreed, the 15001. to be divided between 
the child living at B's death, and the children's children as were 
living at the death of B. 2 Vern. 50. pl. 49. Paſch. 1688. Crook 
v. Brooking. | 

17. But on appeal before the commiſſioners they decreed that the 
only child living at B's death ſhould have the whole 15001. and 
thought the grandchildren cannot take by the name of children 
where there are children; but had there been no children they 
might. 2 Vern. R. 106. pl. 105. Trin. 1689. Crook v. 
Brooking. 


18, A. deviſed 2001. to purchaſe lands to be ſettled on B. and 


the heirs of her body, and if B. die without iſſue then the chiliren 
of C. to have it (or words to that effect) fo that it appears not by 
the will, whether A. intended that the children ſhouid have the 
lands as jointenants or tenants in common. B. died without iflue, 
The truſtees afterwards purchaſe land with the 2001. and ſettle it 
on D. and E. the two then living children of C. and their heirs; D. 


has iſſue and dies; the court would not help the iſſue of D. againſt 


E. who claimed all by ſurvivorſbip; for the Chancellor ſaid he 
would not make it a breach of truſt in the truſtees that they did 
make this a joint purchaſe, there being nothing in the will to direct 
them otherwiſe. But if the money had remained in their hands, he 
ſeemed to be of opinion that the children of D. ſhouid have had a 
moiety; for where money is given to tis (being perſonal eftate) it 
{hall be evera/ to them. 3 Ch. R. 214. Patch, 1083, Sanders 


v. Ballard. 
19. Deviſe of 291. a-piece to all the children of A. a child born 


328 


2 Freem. 


after the making the will and before the teitator's death thall take; — wo 
per Commiſſioners. 2 Vern. 105. pl. 103. Trin. 1689. Garbland C. cited by 
v. Mayott. the name of 
85 Garberond 

v. Gzrberonds 


20. A man deviſed a term fer years to his daughter and her. chil- 
dren, (ſhe then having three children) and aldſo ts ſuch other children 
as ſhe ſhould have, and the children of the children, ſhe having 
ether children afterwards, but the queſtion was, whether they 


{hould have any ſhares, and it was held that the woman Ow 
ree 
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6 Rep. 17. 
VWid's caſe 
alias Ri- 
chard ſon v. 
Yatuley 


T 264. pl. 66. 
At. R. 347. 


G. Equ. R. 
136. S. C. 
and P. 
Paſch. 
F716. 
Wms'sRep. 
342. Hill. 


Devikſe. 
three children took jointly each a fourth part, and that the after- 


born children took nothing; and that theſe words were words of 
limitation, and not of purchaſe, and it is as much for the wife's 
part, as though it had been * given to her and the heirs of her body. 
2 Frceem. Rep. 186. pl. 262. Mich, 1692. Alcock v. Ellen. 

21. A child born after teſtator's death ſhall not take, where the 
deviſe is of @ perſonal eftat?, for it veſted on the death of teſtator 


and ſhall not be deveſted. Per Ld. Keeper. 2 Vern. 545. Paſch. 


1706. in caſe of Cook v. Cook. 

22. Devile 4% B. and his children, if B. has children they take 
with him, but if he has none it is an eſtate tail. Per Ld. Keeper, 
2 Vern. 545. Paſch. 1706. in cafe of Cook v. Cook. 


So to the men cLildren of bs bedy. Bend. 30. cited per Richardſon Ch. ]. 


23. Deviſe of all the reſt of his eſtate ts anq, among / his grand- 
children living at his death; per Cowper C. they are reſtrictive 
words, and can be of no other uſe; otherwiſe if the deviſe had 
been to his grand children; and decreed for the grand-children liv- 
ing at the teſtator's death, and excluded thoſe born after. 2 Vern. 
710. pl. 632. Hill. 1715. Muſgrave wa 4 & al. 

24. A deviſe to all his children and grand-children, extends only 
to thoſe in eſſe at the time of the will made, unleſs theſe were future 
words, as all his children and grand-children which ſhould be born 
er living at his death. Agreed per council and court. Ch. Prec. 


470. Paſch. 1717. Northey v. Burbage. 


1716. S. C. and P. 


25. A. deviſed 3000 l. to all the natural children of B. his fon by 

S. Ld. C. Parker inclined that a natural child in ventre ſa mere 
could not take, for that a baſtard cannot take until he has got a 
name of reputation of being ſuch a one's child, and that reputation 
cannot be gained before the child is bern. Wms's Rep. 530. Hill, 
1718. Metham v. Duke of Devon. 

26. A. has B. a nephew, and C. a niece; A. makes his will, 
and deviſed land to B. and C. for their lives, remainder to the chil- 
dren of the ſaid B. and to the children of the ſaid C. C. had then 
one Child. A. after made a codicil, at which time C. had two 
more children. . This deviſe is as a future deviſe, and takes in the 
children after born, for the word children in the will, extends to 


more than the child born at the making the will. 9 Mod. 104. 


Mich. 11 Geo. Bateman v. Roach. 
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(X. b. 2) Take by the Word Children, &c. 


How. F 


1. A Deviſed the ſurplus of his ęſtate to B. C. and D. his | 
brothers, and the children of his brother E. equally to be . 

divided. Whether the children of E. {hall ſeverally take an equal 

ſhare with B. C. and D. or only a fourth part among them? 2 

Vern. 653. pl. 581. Paſch. 1710. Bretton v. Lethulier. 

2. A. by deed in his life-time ſettled lands to ſuch uſes as he 
ſhould appoint, and in default of ſuch appointment, to his five daugh- 
ters and their heirs; afterwards A. by will appointed an eſtate for 
life only to four of the ve daughters that were to take the fee; for 
want of the appointment it was objected by the court, that if a fee 
paſſes not by the will, but an eſtate for life only, yet the reverſion 
paſſed by the deed. But it was anſwered, that the appointment by 
will ſhewed the teſtator's intent that they ſhould not take a fee, and [ 322 ] 
was an implicit appointment of a fee to the heir; which objection 
being agreed to be {12nificant, a day was appointed to argue it. 

Vern. 85. pl. 74. Mich. 1682. Bovey v. Smith. 

3. A. deviſed an eſtate to truſtees to /ettle on B. and the heirs of This is not 
his body, taking ſpecial care in ſuch ſettlement that it never be in B's — 
power to dock the iniail of the eſtate given as aforeſaid during his — 

life. Decreed B. ſhould be only tenant for life without impeach- ry. Ibid. 

ment of waſt. 2 Vern. 526. pl. 475. Mich. 1705. Leonard v. 

Ld. Suſſex. 

4. A. deviſed his perſonal eſtate *: the children of B. and C. 
Neither B. or C. had any child at the making the will, or at the 
death of A, Per Cur. it ſhall be intended an executory deviſe, and 

to be ſuch children as they, or either of them, fhould at any time 

after have, and they to take per capita, and not per /Firpes, they 

claiming in their own right, and not as repreſentiig their parents, 

2 Vern. 705. pl. 627. Mich. 1715. Weld v. Bradbury. 

5. A. had five children, B. C. D. E. and F. of whom C. was 
dead, leaving children, and A. by his will bequeaths the reſidue JS 
his perſonal eſtate equally to B. and to C's children, to D. and to 
and His children. F. was living, and was married to J. S. who 

had been twice a bankrupt, and therefore A. by his will had made 

ſome proviſion for Her ſeparate uſe. It ſeems by what was mention- 

ed by the Attorney General, and not denied by the other fide, that 

all the ſons and daughters of A. had portions given them before by A. 

in hi; life-time, fo that this was additional. Ld. C. King ſeemed ; 

at fir{t inclinable that the children ſhould take per ſtirpes only; but „* 
at I: 1gth decreed, that B. and the children of C. and D. and E. and 4 
th: candren of F. (being in all 14 of them) ihould each take per 

Capita, as if all the grand children had been named by their reſpec- 

UC iames; and that the children of F. could not take according — 
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the ſtatute of diſtributions, or in alluſion thereto, foraſmuch as F. 


the daughter was living, and fo her children could not repreſent 


her; and that to determine it otherwiſe, would be going too much 
out of the will, and contrary to the words, when teſtator's mean- 
ing might be according to his words, and that meaning a reaſonable 
and ſenſible one. 2 Wms's Rep. 383. Mich. 1726. Blackler v. 
Webb. 

6. Deviſe to B. and the heirs male of his body, viz. to the firſ? 


fon of the ſaid B. and the heirs male of the body of ſuch 6155 fon, &c, . 


This is only an eſtate for life. Gibb. 112. pl. 14. Mich. 3 Geo. 
2. B. R. Law v. Davis. 

7. H. by his will gave 500 J. te the relations of E. H. to be di- 
vided equally between them. E. H. had at the teſtator's death two 
brothers living, and ſeveral nephews and nieces by another brother. 
Ld. T. determined that as the teſtator had directed the 5001. 
to be divided equally among them, he could not direct an unequal 
diſtribution, and accordingly decreed them to take per capita, 


Caſes in Equ. in Ld. Talbot's time. 251. Mich. 1734. Thomas 
v. Hole, 


Devile, 


(X. b. 3.) Who ſhall take, and What, by the 


Word Survivor. 


1. I make A. my wife and B. my daughter, my executriæes of all 
my goods, moveable and immaveable, equally to be divided be- 
t:veen them; Per tot. Cur. theſe words amount to a legacy to them. 


Catalin and Wray held that they were tenants in common. South- 


cote, that they were jointenants, becauſe the words refer to a divi- 
fron to be made, and in the mean time they are jointenants. Dal, 


90. pl. 10. anno 15 Eliz. Anon. 
2. A. has three ſons, and devifes to the eldeſt Black-Acre, to 


the ſecond White-Acre, to the third Green-Acre; and in caſe ary 
of my ſaus die withow iſſue, that the ſuruiver be each others 
heir. The eldeſt dies without iſtue; the court conceived that 
both ſhan't take, the word ſurvivor being in the ſingular number, 


Le. 166. pl. 230. Mich, 30 and 31 Eliz. C. B. Hambleden v. 
Hambleden. 


Savil 92. S. C. but no judgment. 
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Furti vor 
mall be 
conſtrued 
in the plu- 
ral number. 
Reſolved 

3 Le. 262. 
Pl. 3282. 
Mich. 32 
Eliz. C. B. 


Cro. E. 163. S. C. adjudged that they were all 


j iat nantes, and fo is the meaning of the will. And. 38. pl. 100. Anon. S. C. but ſtates it 


in ths plural number, viz. to he divided among the ſurvivors. 


Gouldſb. 1-5. 


pl., 4. 8. C. 


Day was given over to argue it, —————Ow. 25. S. C. adjudged that all the ſurvivors ſhall be 


each others heir, and fo the rem unders ſhall be to every one of them. 
229, Cites S. C. to be adjudged accordingly. 


3. A. has two ſons B. and C. and deviſes part to his fon B. in 
tail, and part to C. and ſays, if any of my ſors die without iſſue, then 
the whole land ſpall remain to a ſtranger in fee; B. and C. enter 
accordingly; C. died without iſſue; he to whom the fee was de- 
viſed entered. Adjudged that his entry was not lawful, and that 
the eldeſt fon B. ſhould have the land by implicative deviſe. 4 Le. 
14. pl. 51. Mich. 32 Eliz. C. B. Anon. 

4. A. hath three daughters, and deviſeth to them 300 l. a piece, to 
be paid at the age of 21 years, or day of marriage, which ſhould firſt 
happen, and if either of them ſbould die before the ſaid times, then 
her portion to be equally divided between the ſurvivors ; the eldeſt 
marrics and hath her portion, and dies, leaving iſſue; the youngeſt 
dies before ſhe either is married, or attains the ſaid age of 21; the 
xcond ſurvives, Reſolved per Ellis, Windham and Dom” Cancel- 
lar?, that the fecond ſiſter ſhould have the whole; and tho' it was 
objected, that the words (equally to be divided) did imply that they 
ſhould be ſharers, yet that is to be underſtood reddendo ſingula 
ſingulis in caſe two of them had ſurvived. Freem. Rep. 301, 302. 
pl. 365. Mich. 1673. Anon. 

5. Deviſe of 15001, to A. to be paid when he ſhall attain 21, to 
B. the ſame, ſo to C. and to D. and in caſe one or more of them die 
before, then his or their legacy, &c. to be divided among the ſurvivors. 
B. died in the life of the teſtator, yet B's legacy ſhall go to the ſur- 
vivors. 2 Vern, 207. pl. 192, Hi 1690. Miller v. Warren, 

Vo. VIII. Ce 6. A. 


Aud. 194. in N 


4 » WES 


Tub en re > le von fe EET 4 7 
Pf - * 3 
5 [1 + 2 1.47 


5 
45 


Tr fee ct 222 HP £6 Be Fort fr 


323 4 


® Br. Done, 
&c. pl. 21. 
eites S. C. 
— E De- 
viſe, pl. 17. 
cites 30 Aſl. 
4. 5. F.— 
Dy er's 
Reading on 
the Stat. of 
Wills. 7 
cap. 3. f. 
$3. 3. P. ac- 
coidingly. 


Deviſe. | 

6. A. deviſed a houſe to his ſons B. and C. in equal moieties, 
and other houſes to his other children in like manner, and adds, but 
my will is, that if ary of my ſaid children fhall die brfore 21, or un- 
married, ite part or Hare of him er her ſo dying ſpall go over to the 
urviuers; per Holt Ch. J. and decreed accordingly, if any of the 
children die unmarried after their 2ge of 21, his thare ſhall go to 
the ſurvivor; but ſuch furvivor ſhall have only an tate fer life in 
ſuch ſhare; and if B. die, by which C. has a ſhare of B's part, and 
then C. dies that which went over to C. on B's death, han't 29 
over again a ſecond. time. 2 Vern. 388. pl. 356. Mich. ' 1700, 
Woodward v. Glaſbrock. 5 | 

7. A. Copyholder for his own life procured a copy in reverſion 
to be granted to B. C. and D. for their lives ſucceſſive, but this 
was in truſt for A. and his heirs; A. by will deviſes the copyhold 
aſter the deceaje of him and B. his wife te the heirs of his body an B. 
if ſuch i ſiie ſhall be living at the deceaſe of him, his wife, or ſurvivor, 
remainder 1 F. S. A. left iſſue living at his Yeceaſe, but ſuch //ue 
ered ring B. per Wright K. the word /urvitr muſt not be re 
Jected, and the word (er) muſt be expounded (and) living at the 
deceaſe of the ſurvivor; and fo held the remainder to J. S. good. 
But if that point had been otherwiſe, yet J. S. had heen well mtit- 
led as heir at law to A. and decreed it accordingly. 2 Vern. 388. 
pl. 357. Mich. 1700. Nichols v. Tolley, & al. | 


. 


(V. b) Who ſhall take by the Words of the 


Limitation, 5 


= A Had two ſons B. and C. and A daughter D. and deviſed 


lands to J. S. for life, the remainder propinquioribus de ſan- 
guine puerirum of A, The ſons having no children, but D. having 
two daughters, neither the ſons nor the daughters can take, for they 
are puer!, and not de ſanguine puerorum, but the two daughters of 
D. ſhall take for their lives; and if there were alſo ſons of ſons or 
daughters, they thould all take together, and children born after the 
remainder veſted (which was after the death of A.) take nothing, 
and the neareſt of degree in blood ſhall take, and the worthieſt in 
order of deſcent; for the words import no reſpect of dignity, but of 
proximity cf blood. Hob. 33. in caſe of Counden v. Clark, Hobart 
Ch. J. cites 30 Aſſ. 47. and 30 E. 3. 27. "bs 
2. Per Babbington if land be deviſed to the college of D. and there 
is non? ſuch a. the time, but after ſuch corporation is made, the deviſe 
is void, becauſe there was no ſuch in rerum natura at the time, &c. 
Br. Deviſe, pl. 5. cites 9 H. 6. 23. | 


3. A man deviſeth te his wife for 10 years, remainder to his 


$5nge/? fon (he having a daughter ) and to his hcirs for ever, and if 


either of his ſens ſhall die without iſſue of his bady begotten, remainaer 
to the daxgiiter and her heirs in fee; the younger ſons dic wir 
| | | tug 


| {Gue in vita teſtatoris; upon a queſtion whether the eldeſt ſon 


ſhould have the lands in tail or fee by intendment, or the daughter, 
it was held the daughter ſhould have them, D. 122. a. pl. 20. 
Mich. 2 & 3 Ph. and M. Anon. 1 3 

4. A. has three brothers, B. C. and D. and deviſes his houſe in 
50%, ion of F. K. to his three brothers ammg then, and his houſe in 
B's poffeifion to B. and he to pay R. M. 5 l to find him ſchooling, or 
elſe ta. remain to the Hoilſe, provided the houſe ſpall net be fold, but go 
to the next of tie name and biced that are males. A. dies; after- 
wards B. dies without iffue ; C. enters and dies, leaving iſſue a fon; 
per three juſtices the ſon of C. ſhall have the remainder, and this in 
tail to him and the h=irs males of his body, &c. remainder to D. in 
like manner; and allo tlie firſt houſe deviſed to the three amon 
them ſhall be fo alto in tail in every one of the parts. And the 


proviſo againſt alienation proves the intention to make it a tail. 


And the words (or elſg to rem to the Haufe) viz. family, ſhall be 
intended to. the chief * and moſt worthy. and eldeſt perſon of 
the family, &c. And the words (that are males) ſhall be con- 
trued in the future tenſe, D. 333. b. pl. 29. Paſch. 16 Eliz. 
Chapman's caſe. RI | NS | 
5. A. B. and C. three brothers; A. has iſſue and dies; B. 
purchaſes land, and deviſes the tame 12 þrs jon in tail, and if 
he die without iſlue, that it hall remain to the lineage of the father; 
the fon of A. the eldeſt brother: ſhall have the land, and not C. the 
younger brother. Per Dyer. 4 Le. 200. pl. 331. Mich. 21 Eliz. 
C. B. Anon. | „ f 


67 K. ſcifed of land in fes, had. iſſue two fons B: and C. and des: 


viſed that og 11S fon B. ie before ue, 2 that the land dejcend to my 
ſin C, then Twill that my.*yerjeers fhall have the government of my 
lands, and of my fon C. B. married and died, leaving his wife young 
with child with a daughter; devitor died; the daughter was born, 
Adjudged that by this deviſe the daughter was excluded from the in- 


heritance, and that C. thould have the land. 4 Le. 32. 26 Eliz. 


B. R. Anon. 5G | 

7. Deviſe to. ſccond fon in tail, and for drfault, Sc. to the heirs 
7 the body of his eldeſt ſon, aud if he die tuithout iſſue, then to 
i two daughters in fee; ſecond fon dies without iſſue living the 
eldeſt, ho has a ſon. The, daughters ſhall-have the land, not- 
withſtanding witneſles ſwore that the deviſor declared his mean- 
ing, that as long as his eldeſt fon bad iſſue of his body, the daugh- 
ters ſhould not have the land. 2 Le. 70. pl. 94. 29 Eliz. Cnal- 
loner v. Bowyer. F.-Y „„ 
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If Land be 
deviſed te a 
ſtack or fas 
mly, or 
beuſe, it ſhall 
he under- 
ſtood of the 
heir princi- 
pal of the 
houſe; for 


where the 
2 caſe is 


doubtful, 
the law 
ſhall pre- 
vail; per 
Hobart Ch. 
J Hob. 33. 
C't-S it 2s. 
Chanman's - 
c ſe. 


©1325] 


The reaſon 
wasthat the 
elceſt ſon 
was living 
when the 
remainder 
ſhoaid hiye 
veſted in 
t. Ir of 
h:s body, 
which it 


could not do during his father's life; for Nemo «ff here; vent, and during his father's life, he 
wg no more beir male than he was heir female; per Ld. Cowper. Ch. Prec. 462, Hill. 1716. in 


Cale of Brown v. Bar kham. 


| 8. Ejectione Firmæ. Upon ſpecial Verdict the caſe was ]. 8. 


had iſue three ſons, and deviſed his lands to his ſecond Jon for 30 years 


to perform his will and pay his debts, and made him his executor, and if 
he dies within the 30 years, that then his third fon ſhall have ſuch 
term as ſhall be arrear of tte 30.zears, and dies; the caliſt ſon wes 
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57 


toit hf, ue, and the inheritance deſcends to the ſecond ſor, he diet 
within the Zo gears having iſſue; the queſtion was between the 
uncle and the nephew, if the third fon ſhall have the land during 
the reſidue of the 30 years? and it was argued. by Pigott for the 
plaintiff, and Beamont for the defendant, and adjudged for the uncle 
plaintiff; for although the term was extinct in the ſecond fon, yet 
this is a new devile to the third fon, for the words are, that he ſhall 
have ſuch a term, &c. Cro. E. 128. pl. 1. Hill. 31 Eliz. ia Scacc. 
Lowe v. Lowe. 

Mo. 345. 9. Uſe limited to executors ; he makes but one executor; there is 

8. O. cad P. no one that can tate. 2 And. 93. Mich. 32 and 33 Eliz. Sir 
Moile Finch v. Bodyll. 


Oro. E. 257. 10. Deviſe maner' de M. ſenior: filis cujuſdam Ric hardi Foſter 


3 his coſin, & hæredibts ſuis, and after deviſed his manor de N. 15 
Mary Walter fer life, and if ſbe die, and then any of my cafin Foſter's 
ſons living, then I will my iaid manor of XN. w him that ſhall have 
my manor of M7. Foſter had iſſue George and John; George and 
Mary enter; George dies without iflue ; John enters into M. and 
aliens it in fee. Mary dies John living; John ſhan't have the 
manor of N. becauſe he had not the manor of M. at the death of 
Mary, and fo was no ſuch perſon as might take by the will. And. 
306. pl. 315. Trin. 36 Eliz. Brown v. Peaſe. 

Idid. £75, 11. A. has a nephew and a niece, who are his next of kin, and 


. C * 5 1 5 : c | : 
13 . he deviſed his lands to his nephew in tail; remainder to the next of 


* and faxstbat Rin of his name, The teſtator dies without iſſue; if the niece has 


ſhe ſhould bf? her * name by marriage, ſhe can't take, but it ſhall go to the 
_— next heir male of the name; but if ſhe was a maiden at her brother's 


ried at the death, fhe ſhould take. Cro. E. 532. pl. 64. Mich. 38 and 39 


death of the Eliz. in Scacc. Bon v. Smith. 
deviior, 
t hongh ſhe had been married at the death of her brother. 


> | 
1329 12. A. deviſed lands in N. in tail, the remainder to the next ef 
| hin of his name; at the time of the deviſe the next of kin was his 
brother's daughter, who was then married to J. S. The deviſor 
died, the tenant in tail died without iſſue. Adjudged the daughter 
ſhould not have the land, for ſhe is not now of the name of the de- 
viſor, but of her huſband's name. Cro. E. 576. pl. 23. Trin. 39 
Eliz. in B. R. Jobſon's caſe, 

13. A. had iflue five ſons B. C. D. E. and F. C. had iſſue 
Mary, A. deviſed to B. all his lands in tail, viz. to him and the heirs 
male of his bady, and if he die without heirs male of his body, then 
he deviſed one part of the ſaid land, (naming it) to C. and the 
heirs male of his body, and fo the other ſon ſcveral parts and ſeve- 
rally to the heir male of their bodies, and then follows, fo that my very 
will is, that none ſhall have my lands before mentioned but the heirs 
male of my body, and their heirs male of their body; and I further 
will, that if all the heirs male of my aforeſaid ſon die and be ſpent, 
then I wil] that Jahn Sibil, &c. ſhall have all my lands ts him, and 
re their heirs male, &c, All the ſons die but D. Per the two Ch. 
J. the land is entailed to every ſon, and Mary the daughter 4 8 
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hall have nothing, but D. ſhall take. 2 And. 195. pl. 13. in the 


court of wards. Sibil's caſe. 
14. 1 give to A. and B. my term for 60 years for their lives, and 


afterwards to ſuch perſons as ſhall remain in my hmufe at NM. at the 


time of their decegſe; it was 2 queſtion whether one who was in poſ- 
ſeſſion as tenant at ſufferance at the death of the ſurvivor of A. and B. 
{ſhall be faid to be in paſſeſſion to have benefit of this remainder ? 
but lite was ſpoken thereto, et adjornatur. Cro. J. 198. pl. 26. 
Mich. 5 Jac. B. R. Mallet v. Sackford. 


15. A. having eight daughters by three ſeveral venters, deviſed Butallthree 
his land 4 his two youngeſt daughters by the laſt venter for life, the _— 7 
remainder proximo conſanguinitatis & ſanguimis of the deviſor; being ab- ; 
youngett daughter dies, leaving iſſue. Per one J. the eldeſt daugh- ſent] gave 
ter alone ſhall hive the remainder. Per two J. all the daughters r 
together ſhall take the remainder. Palm. 11, Trin. 17 Jac. B. R. of the eldeſt 
Periman v. Biford. ® daugliter, 

though they 


differed in their reaſons. Palm, 204. Periman v. Pierce Deviſe to A. remai 


nder to bim 


that is next of blood. A perſon 4tt:i-t: may taks by this deviſe; per Doderidge and Haugh- 
ton J. 2 Roll. R. 256. in cafe of Perin v. Vearce, ————}ricgm. 14. S. C. argued but no 


jadgment. 


16. A. ſeiſed of land in fee makes feoffment in fee to his uſe, 
and after makes his will, by which he deviſcd that tie feoftees ſhall 
make eſtate of the ſame lands to 4% his ſens except H. and if all his 
fons die ꝛvithout iſſue, then the remainder to a ſtranger. Huts 
ton ſaid, that becauſe H. was not excepted in the laſt clauſe 
he had eſtate tail, Het. 57. Mich. 3 Car. C. B. Harris v. 
Marre. 

17. Deviſe in truſt for his daughter for life, remainder ta the 
ſecond fon of her body in tail male, and ſo to every younger 
fon with remainder over, and ſays the reaſon of his limiting it 
thus was becauſe he thought the eldeſt would be well provided 
for. She had a ſon B. who died at a year old; after his death, 
C. another ſon was born; C. though now the eldeſt, yet bein 
the ſecond by birth, ſhall * take according to the will, though 
not according to the intention, and not to be excluded, 
Per Cowper C. 2 Vern. 660. Trin. 1710. Trafford v. Sir 
Ralph Aſhton, 


S. C. cited 
3 Wras's 
Rep. 179. 
Hiil. 1732. 
in the cal 
of Lomax 
v. Holme- 
den, he: s 
the court 
held that a 
deviſe to 
my fon A. 
for life, re« 
mainder to 


the firſt ſon in tail male, remainder to his ad. 3d. 4th. and th ſons ſucceſively, without ſaying 
four what eſtate, or any words tantamount ; and A. has two ſons, the former of whom dies in his 
life-time ; the ſecond ſon ſhall have an eſtate tail, being the firſt ſon at his father's death. Quzre, 
for the reaſon of that caſe ſeems rather againſt this eonftruRion, which is at leaſt better warianted 
by the Caſe of Chadwick v. Doleman. 

*[327] 


Ec 3 (T. b. 2) 


327 : Devite. 


(Y. b. 2) Deſcription. Who ſhall take. By Dif- 
junctive Words. 


as 1. Having four daughters B. C. D. and E. B. had ifue N, 
2. Sid. and died. A. deviſed his land to hi s wife for life, and 
ps - after her deceaſe then equally ?7 be divided amt his daughters or 
deri io their Heirs; A. died; the wife died; the court was of opinion that 
fiters, and it was ſtron zelt for N. to have it by rea on of the word (or ) in the 
1 disjunctive, for tney ſaid if it was (and) it would give the fee to 
that ther. C. D. and E. and not give B's heir a fourth part, but being (or) 
fue of ſuch there is more colour that ſhe ſhall take a tourth part by force of the 


ſiſter as deviſæ. Adjornatur. Godb, 363. pl. 435. Mich. 1 Car; B. R. 


died a life 
7 . 
of the de- Taylor v. Hodgſkins. | . 
viſor, ſha 1 f 
take nothing, and that the words ſiſters (or) their heirs ſhall be conſtrued ers (and) their heir, 
If a man deviſes his lands 2 bi, viſe for life, me after to hy four 4 6 ers and ens, eg 


to d vidled bet u een them, ſhare and ſhaze alike, to hold eto them and their heirs ſor-ever, and 
ore of the dauzhrers die, having iſlue a fon and the it) ie devifor dies, tlie will 15 ond for a qth 


bart. 2 Sid. 53. Hul. 1657. B. K. Packman v. Cole. 


2. A. deviſed money In truj? for ſuch ef her daughters, or daugb- 
ters chiidren, as ſhould be living at her ſen's death. Some of the 
daughters were living at the ſon's death, and had allo children, and 

| e rs were dead leaving children, T he Maſter of the Rolls de- 
creed that al the children, as well if the living as of the dead daunhe 
ters, ſhall come in for their ſhares. For the word ſw ſhall be 
taken for (and) otherwite the whole devile will be void [or the un- 
certainty. And that it was the ſame as if the dey iſe had been to 
ſuch of my daughters and their children as ſhall be living at my 
ſon's death. Wms's Rep. 434. Paſch. 1718. Richardſon v. 
Spraag. 

3. So if the deviſe had been to my children and prond-children, 
my children and grand-children would have taken. Per the Maſter 


of the Rolls. Ut ſup. 


| (Z. b) Limitation. 
Who ſhall take by it, being made to Things, and 


not to Perſons. 


7. A. Deviſes Eccleſiæ Santi Andreæ, it is à good deviſe to "oe 
parſon of the church, per Gawdy. Owen. 89. cites 21 

R. 2. Deviſe 27, 
[ 328) 2. A. by will gave 500. this wife For life remainder to the 
pariſn church of St. Helens, London, (which is an impropriation). 
The Maſter of the Rolls dcerecd that this ſhould not go to the 
vicar or ſtipendiary of the church, but did belong to the church. 


wardens for the pee of the church, _ improving anc 
, | adorming 


Deviſe. 


adorning the fame; and ordered that the {ſame be applied ac- 
cordingly. 2 Wms's Rep. 125. Hill. 1722. Attorney General v. 


Ruper. 


(A. c) Who ſhall take. 
By Relation to Teſtator's Death. 


I, OODS deviſed te A. for life, and after the death of A, ts 

the heir of B. B. dies in the life of A. decrecd that the 
goods ſhould go to him that was the heir of B. at his death, and 
not to him who was the heir at the death of A. Vern. 35. pl. 34. 
Hill. 1681. Danvers v. the Earl of Clarendon. 

2. 500/. to A. 580ʃ/. to B. $004. 1 C. &e. and if any die, then 
his or her legacy, and alſo the reſidue of my perſonal eſtate 
ſhall go to fuch of them as ſpall be then living. Per Cur. theſe words 
muſt refer to a certain time, and that is when the legacies become 
payable, which is at the time of the teſtator's death, ſo that 
the death of any of the legatecs afterwards, would not carry it 
to the ſurvivors. Ch. Prec. 78. pl. 68. Mich. 1687. Trotter 
v. Wiltams. 


(B. c) Relation. Where the Bequeſt ſhall relate 
to the Time of making the Will, or to the Teſ- 
tator's Death, 


1. TF I deviſe all the goods which I naw have in ſuch à rom, and 

aſter { put in other goods they thall pats. Arg. but Holt Ch. J. 
aſked how it would be if the deviſce put in other goods? to which 
Broderick anſwered, that he would ſay nothing to that, but that it 
might be a fraud. Holt's Rep. 244. admitted per Sir Edward 
Northey of the other ſide, and cited Swinb. 418. 

2. A man deviſed all the arrears noto due, and wnjuſtly detained 
Vroni me the dean and'chepter of York, ts be employed in a certain cha- 
rity ; and the queſtion was, Whether the arrears incurred after the 
making of the will, and a {mall time before the death of the teſtator, 
and which were never demanded by the teſtator, ſhould paſs ; and 
per Lord Keeper not; for though. a genera] deviſe of all a man's 
goods will carry all he had at his death, though purchaſed after the 
making his will; yet here it, is contined to the arrears due at the 
making the will. Decreed. Abr. Equ. Cates 201. Trin. 1701. 
Attorney General v. Bury. Oo 

3. A; deviſed lande to Hs younger ſons at their reſpeftive ages of 24, 


but that his eldeſt ſon” ould take the rents and profits till their ſaid ſe- 


veral ages. A. died, and then the 44 [72 by will gives all thoſe 
rents and profits of the. lands to bis younger brothers, but not te be paid 
„ „ 7 . them 


* „ 6 
x 
4 oy 


Ibid 
Arg 


« 249 


r oo 


them till 24, and died. The Maſter of the Rolls decreed that the 
rents * and profits deviſed by the eldeſt ſon, were to commence only 
as from his, and not from A's death. And affirmed on appeal by 
C. Parker. Wms's Rep. 500. Mich. 1718. Tiflen v. Tiſſen. 

4. A. deviſed his library of books now in the cuſiody of B. to All- 
Serils-Cellege in Oxford, and in the fame will he deviſed 40001, more 
to augment their library. After which the teſtator bought ae 
B, of value which were placed in the ſaid library. It was decreed 
by the Matter of the Rolls that the books afterwards bought and 
put into this library ſhould paſs to the college by the will, the 
court being of opinion that the word {N%: ) did not relate to the 
books in the library at the making the w ill,! but on the conltruc- 
tion of the whole ſentence denoted tu ere the ſaid library was, and 
might be intended 75 diff: nguiſb it from any other library e the tej- 
ftator's. Wms 's Rep. 597. 509. Hill. 17 719. All-Souls-College v. 
Coddrington. p 

5. By deviſe of all the corn n9w in my barn ; if that corn be af- 
terwards ſpent and new corn put in, ſuch new corn will not pals, 
But by Fa iſe of all my flock of ſheep, now on juch a bill, or in ſuch 
a paſture, 3 in tha ot Cale, becauſe ſheep are in their nature jutuating 
and a ccllectits led the ſheep produced afterwards inall pats, Per 
the Matter of the Rolls in the caſe above, 

6. And by deviſe of all the horſes now in my fabic, and afterwards 
J purchaſe more, the new horſes will not paſs becauſe theſe are 
perticular chattels, and net part of a cole ive badly, as a flock of 
ſheep or library of backs Indeed a flock of ff 1ecp differs ſome- 
what from a library of books; for the former muſt of neceſſity 
fluctuate, but there is no neceſſity that books ſhould be changed. 
Ibid. per cundem. 


(C. c) Alterable or to be transferred and go over 
to another. 


Ren. Rep. I. . Poſſeſſed of a term deviſed it to his wife for her life and 
: after her deceaſe ts B. and C. his ſons, 2 and F they have ng 
bad i th ow ſons, equally an juintly together ; but if it pleaſe God to beleid on 
it ſhall 20 them both men children, then my will ; is, it hall be re ſe erved and put 
to b out to the uſe and profit of both their ſms jointly together, or to one of 


ainiſtra- them if they beth have not men chiluren. But if then ne iiſſue male, 


221. 


„tor, 2d if 


ber then my will is » after the decenſe of my fons it fhoil be to J. S. A. 
be after- made his wife executria and died. The wife aſſented to the legacy. 
agg 8 The wife died. At which time B. and C. had no ſon but after- 
deveſtit Wards a ſon is bern to C. Reſolved that the ſon of C. ſhall take 
from the preſently, Cro. J. 394- pl. 7. Hill. 13. Jac. B. R. Blandſord v. 


eee - * += Blandford, 


CD 'T, 
if more ſon ſhould afterwards be born, they ſhall take jointly with him. 


» Sad. 108. 2. Devile of 121. per annum for life to A. and that if A. marry 


Ode NV. 
— gag the executor ſoall pay her 100}. and the rent ſhall ceaſe ; wy 
ren 


Deviſe, t 329 
rent ſhall not ceaſe till payment of the 1001. By two Juſtices, con- den, S. C. 
tra Twiſden, but he conſented to the judgment. Mod. 272. pl. — 
25. Trin. 29 Car. 2. B. R. Oſborne v. Walleeden. ly het 
3. A. has four ſons B. C. D. and E. and being ſeiſed of land in 
fee deviſed to his wife for life, if ſhe ds not marry ; but 75 ſbe marry 
that B. preſently after her death enter, &c. and enjoy to him and the [ 330 ] | 
heirs male of his body, remainder io C. and the heirs male of his body, 
&c. The wife dies unmarried, yet her not marrying did not 
hinder but that the lands were entailed; for by the whole ſcope of 
the will it appears, that devifor intended an entail with divers re- 
mainders, and rather than this intent ſhall be defeated, the words 
{hall be conflrued thus, viz. If The marry, B. to enter preſently, and 
if the do not marry then B. ſhall have and enjoy to him and the 
heirs male of his body with the remainder over ; and judgment 
accordingly. 3 Lev. 125. Mich. 34 Car. 2. C. B. Luxſord v. 
Checke. 0 
4. 1 give and deviſe my lands to my grandlan N. the ſon of my for 
T. A. and to my grand-daughter E. H. equally to be divided between 
them, and to the heirs of their reſpeftive bodies; and in default of 
ſuch iſſue I give the ſame to my grand-daughter A. H. and ber 
heirs for ever. The jury found that R. died without iſſue, and 
that A. H. married J. J. the leſſor of the plaintiff, The 
Ch. J. now delivered the reſolution of the court upon this record; 
and ſaid they were unanimoully of opinion, that in this cafe no croſs 
remainder ought to be allowed. He fail the general rule in theſe 
caſes is, that no eſtate ſhall ariſe, but where there is an expreſs 
declaration of the party, or a ſtrong implication to that purpoſe. 
But neither of theſe was in the preſent caſe; for the only words 
that give here any colour of doubt, are thoſe, (and for default of 
ſuch iſſue.) But thoſe words may well refer to the word (reſpec- 
tive,) as well as to the otter words in the former jentence ; and if 
ſo the lefior of the plaintiff is to take after either cf the two other 
grand children dying without iſſue reſpectively ; and as the plaintiff 
was of equal degree of kindred to the teſtator with their brother 
and ſiſter, this much conſirms this conſtruction. The only mate- 
rial caſe that ſeems of any weight againſt this opinion, was the caſe 
of * Homes AND MEYNEL, reported in Sir Thomas Jones 172. * See tit. 
and in other books. But this caſ2 materially differs from that in Nr 
many reſpects; for there the words are, if they die without iſſue, Wai 
which ſomething implies, that both of them are to die firſt; likewiſe 
there was the word all, which intimates that the lands were to 
go all together ; ſo there was not the word reſpective, and the firſt 
deviſee was the teſtator's daughter, the remainder-man only a ne- 
phew. He ſaid likewiſe this circumitance of difference in kindred 
diſtinguiſhed the preſent caſe from that in Dyer. 303. 326. and 4 
Leo. 14. Accordingly the court gave Judgment for the plaintiff. 
Barnard. Rep. in B. R. 367. Hill. 7 Geo, 2. and 443. Paſch. 7 
Geo, 2. Cumber v. Hill. 


; | (D. c) 


9 
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(D. c) Condition. By what Words in a Deviſe. 


I. DEVIs E that his lands (being fee ſimple) ſhould remain in 
| the hands of the wife his executrix for the term of thirty 
years fop thoſe rutents arid purpoſes enſiing, and firſt he wills, and his 
will and intent is, quære, if theſe words make a condition? the 
matter was compromiſed at the requeſt of the parties, but the opi- 
nion of the juſtices was bent that the entry of the heir was not 
„ - © lawfuk. -.D. 163. pl. 52. Lrin. 4 & 5 P. & NI. | L 
— Rs 2. The huſband deviſed his /ands te his wife for thirty years to 
Trin. 4 & 5 the intents and purpoſes following (viz.) I will that ſhe out of the 
FP. & M. * profits pay ycariy to T. during the term 30. and appointed her to 
_— pay ſome legacies, and that ſhe frould be bon to the ſaid T. S. to 
to be S. C. perform the will; the paid the legacies, when ſhe ſhould have paid 
ſays that at the 301. to T. 8. to pay it over to the legatecs, and therefore the 
— _ P heir entered for condition broken; but adjudged that this was 
falee net a condition but a declaration of the intention H the teſtator; for 
bench the to what: purpoſe ſhould the wife be bound to perform the will, if 
8 this was a condition; but judgment was not given for the parties 
Tnifel arche agreed. And. 50. pl. 126. Paſch. 17 Eliz. Hubbard v. Spencer. 
requeſt of the parties, but the opinion of the juſtices was bent againſt the plaintiff, viz. that the 
entry of the heir was nt, cop geable. Bencl. 237. pl. 288. S. C. accordingly. 


331) 


ri 2 3. Deviſe of a rent charge to his younger ſon fervardt the educg- 
* mide tion and bringing him up in learning, it is not conditional, and he 
verbis. hall have the rent though not brought up in learning, and the 


words (towards his education) are only to ſhew the intent and con- 
ſideration of the payment of the ſum. 2 Le. 154. pl. 186. 19 
Elz. C. B. Anon. 5 Me 

Bend. 221. 4. G. deviſed his lands to A. and deviſed alſo, that ſaid A. ſhould 
1 pay a rent to B. and that B. might aiſtrain for it ; and if A. fail of 
Eliz. S. C. be payment of it, that the heirs of the deviſor might enter; the lame 
nojudg- is a good diſtreſs and a good condition, Le. 269. in pl. 302. 20 
. Eliz. C. B. cites it as the eaſe of Shaw v. Norton. 

ve ; 
— to ſeveral of the juſtices that the plaintiff ſhould recover, becauſe the will was upon condition 
which was broke. Dy. 343. a. b. pl. 13. Hill. 18 Eliz. S. P. and ſeems to be S. C. and held 
accordingly by Dyer and Harper, contra Manwood and Mounſon and the opinion of Wray and 
Saunders, the Ch. J. and Ch. B. in prefeitia Manwood, ad menfam was according to that of 
Dyer and Harper that both penalties, viz. the condition and” re-entry and the diſtreſs given to B. 
for non · payment are good remedies for ſecuring the payment according tothe teſtator's intention: 
but B. ought to nc a demand before the diſtreſs taken. | 

8. M. made 4 leaſe. for years rendering rent, and for default of 
payment a re-entry, with covenants on the part of the leſſee 
to repair the meſſuages, &c. and the term corctinuing, the ſaid M. 
by hrs will in writing deviſed the ſame land to the jaid leſſee for more 
gears than he had ts come in it, rendering yearly the like rent, and under 
the ſame covenants which he now holds, it, and died, and "afterwards 
the et term expired, the leſſee docs not repuir the houſes, and the 
5 „ RE Ts. "© a_ 


. 
* 
” * 


'Deviſe, 


queſtion was, deer by this he has forfeited his term and ad- 


jadged that as to this it was not any condition, and a covenant it 

could not be, for a covenant. ought. always .to come on'the part of 
the lelee himſelf, which cannot be in this Caſe, for he does not 
heal any thing in the will to bind him, but they are all the words 
of the deviior himſelf, which are compriſed in a will, and it never 


was his intent to have it to be a condition, and there doid as to 


the belle to bind him either by way of cadenant or. condition, 
8. oites it as ad judged. in C. B. 29 Eliz. Michell's caſe,” 

6. A leſſor — ted fo his leffee for years fer the ſame term he had 
before, and paying the ſame rent and at the fame days and upon the 
ſame covenant-, which vere in the tirit leale adjudged, that 1t 18 
not a conditional leaſe, ſa that his leate {hould ceaſe, If he did not 
perform the covenauts, for the firſt covenants were only by way of 
covenant and not condicio nal. Cited-] by Popham Cro. E. 288. in 
pl. 3. as entered Mich. 39 & 40 Eliz. Rot. 649. and 9 
adjudged i in Machin's caſe. 


Poph. 
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Gouldſb. 74. 
pl. 1. Mi- 
chel v. 
Dunton, 

S. P. and 
ſeems to be 
S. C. but 
the words 
there are 
(under the 
like coves 


nants) and all the court held that t hofe words do not make a condition although they are in a 


will ; and Periam ſaid, that thoſe 


words are void. —: Show. 429. cites Cro. E. 288. Martin- 


dale “v. Martin | but it ould be M achiq' S Caſe cited iu that Calc | S. P. adjudged that it was not a 


condition but on! ly a covenant or rather a truſt. 


7. Deviſe to his wife, proviſi, od my will is, that he ſhall bath 
my bouſe in goed repair, is a good condition. So deviſe of lands to 
B. paying 10 l. to C. it is a good condition, for C. has no other reme- 

dy. Le. 174. pl. 241. Trin. 30 Eliz. B. R. in caſe of Creckmere 

. Paterſon. 

8. Deviſe of 1001. to his wife pro in exonerat: one of her dower 
it is a condition that ſhe ſhall not have the 1001. till ſhe make a 
diſcharge of her dower. Cro, E. 274. pl. 3. Hill. 34 Eliz, C. B. 
8 v. Baſeden. 

. If a man deviſes land to an executor ad vendendum, fo if Lands 
are Feviſed to one ad ſolvendum 201. to J. S. or paying 201. to J. N. 
this amounts to a condition. Co. Litt. 230. b. 
mainder © ſelv end. annuatim at Mich, to J. S. 205. 
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Land wag 
devited for 


: years to 


J. N. e- 


'Tis a condition, and for nonpay ment the 


entry of the heir was adjudged lawful, Cro. E. 454. Pl. 22. Mich. 37 & 38 Eliz. C. B. Fox v. 


Catline. 


10. If lands are deviſed in * upon condition that the deviſee 


Hall not alien, the condition is void. Litt. f. 360. 


11. A man ſeiſed of certain lands holden in ſocage had i ue two 


daughters, A. and B. and deviſed all her lands to A. and his heirs, to 


pay 'B. a certain ſum of money at a certain day and place. The money. 
was noc paid, and it was adjudged that theſe words, To pay, &c. did 


amount in a will to a condition, and the reaſon was, becauſe the 

Jand was deviſed to A. for that purpoſe, otherwiſe B. to whom the 

money was appointed to be paid ſhould be remedileſs, and the le/jee 

4 B. upon an actual ejectment recovered the moiety of the land againſt 
. Co: Litt. 236. b. cites Crickmer's caſe, 


Cro. E. 246. | 
pl. 8: Mich. 


31 & 32 
Eliz. B. R. 


Cricxmer 


v. Paterſon, 


8. P. and 
cites 8. C. 


Fa in ent: 
one ad, &c. 
makes a 
coudition 


in a deviſe, but not in deeds. Mo. 57. pl. 162. Paſch. 6, Eliz. . vero. Gundtry v. 


— Sti. 294. Kirmau v. Ihabsa⸗ 


* If 6 


: 
r 
; 
1 
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12. Deviſe to A. in fee, on condition i he dees nat pay to B. a 
certain ſum of money, that HB. ſhall have in fer is « void condition 
and remainder; for it is contrary to law. Finch 46. b. 

13. Deviſe in tail, on condition to have fee it the marry one of 
his true ſirname. The teſtator's firname was Milis, and ſhe mar- 
ried one Ai. This was no performance tnuugh the huſband was 
uſually called as well Mills as Mill. Sti. 389. Mich. 1653. Olive 
v. ys 

Nelf. 8 14. Mortgagee by will remits part of the mortgage money and 

* 5%y all the intereſt zf the. reſt be paid within three years, If the mort- 
gagor does not pay within three years, he loſes the benefit cf the 
bequeſt. Chan. Caſes 51. Paſch. 16 Car. 2. Glover v. Porting- 
ton. ; : 

In which 15. Deviſe to A. he proving himſelf to be the ſon B. and of M. 

caſe this bis wife, See Fin. R. 278. Hill. 29 Car. 2, Pigg v. Coldwell. 

point is in- S 

tirely paſſed over, ſo that the words ſeem idle. Ibid. E 

Chan. Prec. 16, A. has two daughters, B. and C. A. deviſed to B. lands in 

- / "oy fee ſample, and deviſed to C. lands entailed on A, If B. will claim a 

S. P. does ſhare of the entailed lands under the ſettlement ſhe mult 9? the fee 

not appear. ſimple lands; for the teſtator having ditpoled of his whole eſtate 

3 among his children, what he gave them was on an plied condition 

qu. Rep. . ; C -” g 
2. S. C. c that each acquit and releaſe the other; per Cowper K. 2 Vern. 581. 


P. ac- + | ill. . . lant. ̃ 
— pl. 524. Hill. 1706, Noys v. Mordant 


[ 333] E. c) What a Condition, and what a Limita- 


tion. 


1. THE huſband deviſed part of his lands te his wife for lifes 

upon condition that ſhe ſhould educate his children in learmng, 
remainder to his youngeſt ſon in tail, who died without iſſue, and the 
reverſion in fee came to the eldeſt fon ; the condition was broken. 
Adjudged this was not a limitation, becaule there were expreſs words 
of condition, but that the deviſe over in remainder to the youngeſt ſan 
had deſtroyed that condition, for if it had not, then the heir at law 
muſt have entered for the condition broken, and ſo defeat the eſtate 
of the wife, which he could not do in this cafe without deſtroying 


the remainder. 10 Rep. 41. b. cites Hill. 3 & 4 P. & M, in 


C. B. Dr. Butts's caſe. 

2. Words ina will tending ſeemingly to a condition ſhall not be 
taken in law to be a condition where it appears that the intent of 
the teſtator was, that all the eflate ſhall nt be defeated. See Pl. C. 
413. &c. Mich. 13 & 14 Eliz. Newys v. Larke. 

3. If the intent of deviſor appears that another ſhall take benefit 
of that and not the heir, then it ſhall be a limitation and not a 
condition, and he in remainder ſhall take benefit of it ; per 
Doderidge Serjeant. Arg. 2 Brownl. 72. who ſays this was the 
reaſon of judgment ia Pl. 6 [Mich, 13 & 14 Eliz. ] in Scholaſtica's 


0 | 4. Deviſe 


Devile. 


4. Deviſe that his ſecond ſon B. Hall have the land ſor the term 
of 31 years, without impeachment of waſte, to the intent that he 
pay certain debts and legacies ſet down in the will; remainder after 
the ſail term expired to the heir male of the body of the ſaid B. be- 
gotten, and furtner wills, that if B. die within the term aforeſaid, 
that then C. his third ſon ſpall have the ſaid term, Fc. and then ſhall 
alſo be exe: utor, but made B. his preſent executor. B. entered, A. 
the eldeit 101 died without iſſue; B. died within the term leaving 
ifſue ; yet C. ſhall have the retidue of the term; and per Manwood 
it is e tate by imitation in B. and he could not fell it, nor can it be 
extin't by at in law or of the law, and it was a leaſe determinable 
by the Jeath of B. and fo thall be the land of C. determinable on 
his oven death, 3 Le. 110. pl. 159. Trin. 26 Eliz. in Scacc. 
Viacent Lee's cafe. 

5. D-viſe to A. but if ſhe died or married, then to B. in tail, re- 
mainder for want of gſluc of B. to A. to diſpoſe at her pleaſure, and 
if B. ſurvived A. then ty C. B. died, living A. By two juſtices 
this is a condition Gut this deviſe is good as a new deviſe in rever- 
ſion on the precedent condition, and not as a remainder) but by 
one juſtice it is a limitation. Le. 283. pl. 383. Hill. 29 Eliz. 
C. B. Jennor v. Hardy. 

6. It was held that where one deviſes land to his wife for life, 
remain/er ts his fan and heirs, and if he dies before the age of 21 years, 
that then it jhall remain to J. S. in fee, and dies; the fon levies a 
fine and dies before 21 years J. S. ſhall have the land after the death 
of the wife, for it is a plain limitation. Cro. E. 142. pl. 6. Trin. 
31 Eliz. B. R. Mills v. Snowball. 

7. A. deviſed to every one of his younger Sons, B. C. D. and 
E. to be paid when they ſeverally come to the age of 21 years, and 
deviſed his land to A. his eldeſt fon and his heirs on condition, that if 
he refuſed to pay, that then it jha!l remain to his younger ſon, Ct. 
A. pays the legacies to B. and C. but refuſed to pay to D. and E. 
D. enters into the land in his own right and the right of E. upon 
the heir of A. in * deſcent, It was relolved, 1. That the younger 
ſons may enter on refuſal, &c. by way of limitation. 2. That though 
he had paid the legacies to two, yet their entry is alſo lawtul. 3. 
That the deſcent does not take away their entry. 4. That by the 
entry of D. in his own right, and the right of E. the Hate is vefted 
in all four, for they take jointly, and the eſtate of the heir deveſts 
from him in all. Noy 51. Hill. 41 Eliz. Ainefworth v. Batty, 
alias, Aineſworth v. Pretty. 
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Mo 644. 
pl. 391. 
Hill, 47 
Eliz. S. C. 
by name of 
Hamſworth 
v. Pretty. 
Cro, E. 833. 
pl. 2 Hainſ- 
worth v. 
Pretty S. C. 
adjudged, 
—8. C. 
cited per 
Gregory J. 
to have 
been ſo ad- 
judged. 4 
Mod. 70.— 


Vaugh 271. S. C. cited in the caſe of Gardiner v. Sheldon. 


8. The teſtator being ſeiſed of lands held in borough-engliſh, de- 


viſed them to his ſecond ſon in fee, upon condition to pay to each of his 


daughters 201, a-fiece at their reſpective ages of 21 years; the ſe- 
cond fon was admitted, but did not pay the legacies to his ſiſters. 
Adjudged by a'l the juſtices, præter Williams, that this was not a 
limitation of his eſtate ſo as to make it go to the next who was in- 
heritable by the cultom, but t was a condition, and the elder brother 


ſhall 


[*334] 


29 ——— —T—ẽ— 
- — 


—— , —em 2 ů ee 


; Devile. | 
Hall enter for the breach ;"It is true, / "the deviſe had been to the el. 
der brather upon the ſame cluilition; then it woul, 777 "ave beep a limita- 
tion and net à cenditten, it would have deſcended to the eldeſt fon, 
and he would not have been obliged to perform it. cho. J. 56. 
pl. 2. Hill. 2 Jac. B. R. Curtis v. Woolverſton. | 
9. A. deviied Certain annuities to his younger children; ſo as he had 
expreiled in ſeveral writings ſigned with his h und, and that his heir 
Hall have the diſos iter of. his Gate long as be ſpall p erm his 
will, and if he fa! i 'be wc: cd it to others, lt was refolv 80 tuat the 
eſtate ſhall not ceate tl augh by way of limitation without a de- 
mand of the rent, for it. is payzble in nature of a rent, and not as a 
collateral ſum, and therefore demand neceliy! s * per Jones Serjeant. 
Arg. 2 Jo. 34. cites Cro. J. 144. pl. ＋ 4 Jac, B. R. Mo- 
lineux's caſe. 
. A de vile was, chat if J. C. Hall pe 7 1097. ts ry exectitays, hen 
he ſhall have my lund ts Bim und tif heirs, This is _ by way of 
deviſe, though not by cany eyaiice,al common aw. Per Coke Ch. 


J. 3 Bulft. 100. Mich. 13 Jae: 


— we II. A. ſciſed in fee det vijed all his lands 1% J. S. paying debts — | 
+ hr Lg Hacies. On a trial the jury found as before, but did nat find tha 
ly. F. S. bad paid the debts and legacies, yet this was a good 8 | 


uſe it was a condition properly, and not a limitation. See 2 Roll. 
Trial, (A. g) pl. 5. cites. I rin, 1051. Adjudged between Jaſon 
and Herman. 
12. A deviſe to the el; / ſong chougli it be by the words of con- 
dition, yet it is a limitation, and upon the limitation it ceaſes 
without entry or claim. Cart. 171. Hill. 18 & 19. Car. 2. in 
caſe of Rundal v. Ely. Bridzman Ch. J. cites 3 Rep. 21. Boral- 
ton's caſe. 
Vent. 19 13. A. deviſed. lands to a grand- daughter, provided and upon | 
r condition that ſhe marry with conſent of A. and B. this makes a limi- 
5.0 — tation. See 1 Mod. 86. Mich. 22 Car. 2. B. R. and Ibid. 5505 


2 Mod 7. Paſch. 22. Car. 2. in. Canc. Fry v. Porter. 
8. C. cited. — 


2 Brow al. 72. Arg. s. * 


Aud ibid. 14. Though the word aber is FRF yet the limiting fi the 
223. Per reminder over makes it a limitation. Per 145 Ch. V ent. 202. 
— "i; Paſch⸗- 24 Car. 2. B. R. in Lady Ann Fry's caſe. 


as many reſolutions as ever any point did and cites Wiſeman v. Baldwin. 18 El. 1 Roll. 4 12 · 
Hainſworth v. Pretty. 3 Cro. $33. and a Cro- Pell v. Brouu, and ſaid there were a gre. tmn. 
more, 2rd nothing but the opinion in Mary Vörtington Scale to Rep. agalnit it.— 2 
Roll. R. 425. accordingly in the Serjeant's caſts ; 


7 


[ 335 : 15. Deviſe of lands to. H. hir heir at Lad, ä * hes lands to B. 
in fee, and ſays if A. mil;/? B. by ſuit or otherwiſe, he ſhall loſe 
what 15 deviſed to him, and it ſhall go to B. Reſolved upon the 
entry and claim of A. that B. is intitled to the land of A. The de- 
viſe being to the heir at law. The words if A. moleſt B. Kc. are 
words of limitation and not of condition. 2 Mod, 7, Hill. 26. 6 
$7 Fab a. CB. Ana +. 

„ „„ + 2 W& The 


f I „ 
# N 0 ” * 
V . 


EE, . on ER 
..*26, The word- paying, in the caſe of an heir, is a limitation, 
Mod. 7. Per Cur. in S. C. cites Ow. 112. * 


Cart. 171. by Bridgmab Ch. J. that upon the limitation it ceaſeth without entry or 


2 


17. If he miſbehave himſelf, or neg!e&? to pay my debts and lega- 


cies, ten he-to have 5 & and Left it in directiun of his executor MH. 


He was heir at! law, and waving the deviſe, neglected payment. 
decreed for M. and no relief for the plaintiff 2 Chan. Rep. 391. 
2 Jac. 2. Skinner v. Kilby. , : NS 2235 

18. A. having lands in ſeveral places, deviſed all to his ſon B. 
in fee, and if he die withoi!t iſſue, then he deviſed part to H. his ne- 
phew and died. B. entered and made a deviſe of the lands, and died 
without iſſue, this is a limitation by way of remainder of the part to 
H. his nephew. 4 Mod. 69. Mich: 3.W. & M. in B. R. cited 
per Cur. to have been ſo adjud ged. 33 
19. A. ſeiſed in fee geviled 1 J. S. for II years upon certain 


truſt, and after he gaye the ſaid lands to the firft iſſue male of B. and 


the heirs male of his. body, and for default to the 2d. &c. provided 
they ſhould. reſpeetrocly take. in themſelves the ſurname of Edge, 
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3 Rep. 31. 


Bor aſton's 


caie, cited 
claim. 


 Cro. J. 290. S% 


pl. 7. Mich. 
9 fac. B. R, 
Brown v. 


Jervis. S. C. 


And if they, ſhould not take th ſurname, Oc. or ſhould die without iſſue 
male, as ab5ve, then to the firjt ue of C. (who at the time, of the 
deviſe. had iffue a fon, which H. had not) with limitation to the 2d. 


34. Sc. and the fame proviſe as above, and if they ſhould not aſſume, 
then to D. for life, and. after to the heirs male of his body, re- 


mainder 2% the right heirs of A. This proviſo-was held to be a li- 


mitation and not a. candition, and therefore the deviſe being void to 


the firſt iſſue male of B. there being no ſuch, the deviſe to the iſſue 


male of C. ſhall take place as a reminder on the expiration of the 


II years, a 
278. Paſch. 11 W. 3. C. B. Scattergood v. Edge. 


20. Lands are given 25 M. and the heirs of her bay. But if ſhe | 


leave no ſons, aud olily ttuo daughters, the eld;/t to pay the yaunger 300 l. 


and to have the whale eſtate. There were only two daughters, 
and the money was not paid. On a bill by the younger for an ac- 


nd it is like a deviſe to a monk, remainder over. 12 Mod. 


count of the profits and poſſeſſion 'of half the eſtate. Decreed at 


the Rolls to pay the 300 1. with intereſt from the mother's death in 
6 months; or account for the profits of a moiety, and the moiety 
to be ſet gut by commiſſioners.” Upon appeal Wright X. ordered 
the decree-to ſtand as the account of the. profits and partition, but 


| Where the other decree was, that plaintiff ſhould hold and: enjoy, 


thoſe words, were ordered to be ſtruck out, the ſame aimqunting to a 
forecloſure, but defendant being an infant mult have a day after ſhe 
1 of age to ſhew cauſc. 2 Verh. 479. Hill. 1704. 2 
aynard: ©” gs TE, 3 * 5 F "=> 
| 21. A. by will deviſed 4 M. his niece, and the heirs male her 
body upon condition, and provided that. be intermarty with, and have 
Yue male  liy .one-ſhurnamed Searle; and in default of both con- 
ditions, he deviſed 49 N. (in the ſame manner) and. in default there- 
of he deviſed 4% B. far bo years it he 16 long live,'remainder to the 
| buirs rf the body of the ſazd, B. and their iſſue male for ever. Ad- 


7 


Judged . 


4 


And fays it 
is held in 
1 Vent 199. 
202. Fry. 
v. Porter. 

— rds 
of an ex- 


pre condi- 


* * 


336 Devite. 


tion Mall judged that the words (upon condition, &c.) though they are ex- 
not ordina= preſs words of condition, ſhall be taken to be a limitation, 2 Sallc, 


— y*y4 570. Trin. 3 Ann. B. R. Page v. Hayward. 


Emitation. But where an eſtate is to remain over for breach of a condition which is by expreſs 
word of a condition, yet it ougat to be intended as a limitation. Per Holt Ch. J. 11 Med, t 
CS. ©. 2 Roll R. 425. the Serjeant's caſe, S. P. — hey ſhall be according to the 


common law as conditional, where it is not neceſliry to ex pound them contrary, as in caſe of a 
deviſe to an eldeſt fon on condition, it is neceſſary to take it as a lim tation, but otherwiſe in 
aſe of ſuch deviſe to a younger child. Cro. J. 57. pl. 2. Hill. 2 Jac. B. R. Curtis v. Wolverſton. 


F. c) What a Condition; And what a Truſt. 


Cro. E. 283. 1. A deviſed certain land to B. and C. his wife, who was the 
=» __ daughter of A. upon condition that they within 10 years 
Marin. S. ſhould give ſs much of the land as was of the value of Loo l. per aun. 
C. adjudged. zo F. F. and that he ſhould find a preacher in FA a place, and 
—Popti-%: if they failed, their eftate to ceaſe, and that then his executors 


S. C. ad- 6 , g 
judge. Huld bave the land t them and their heirs, upon truft and con- 


J - SE 
S. C. cited fidence that they ſhould ſtand ſeiſed to the ſame uſes. B. within 


Arg. 2 the 10 years made a writing of gift, grant, and confirmation, 
Show. 40. . = 7 . 7 b 4 * 
——5.C. but no livery nor inrolment of it till after the 10 years. The 


cited Arg. executors refuſed to take upon them the execution of the will 

Goldi.134 yet it was adjudged, they ſhould take the land by the devil, 
and that the words upon truſt or confidence, made not a condition 
to their eſtates. Mo. 594. pl. 806. Mich. 34 & 35 Eliz. Gib- 
bons v. Marltiward. 

2 Lev. 249 2. A. ſeiſed of lands in fee makes his will and give 201. to 

2 | og A. to be paid out of his lands in one year, and 201. to B. in 

Jang ts two years, &c. and 50 l. to C. &c. and then gives all his lands 


ec rdingly 1 
by three to F. S. generally. Per 3 J. contra Jones J. This is a truſt 


J uit ces, not a condition. 2 Show. 36. pl. 28. Paſch. 31 Car. 2. B. R. 
Sw 5 Freak v. Lee. 


that it is not conditional but a truſt to pay.: Jo. 113. S. C. and per Cur. a fee paſſed, and 
judgment for the defendant :; and afterwards aſfirmed in the exchequer- chamber. —2 Show. 
42. at the end of the caſe obſerves, that Pollexfen 599. mentions that judgment was for the plain- 
tut [the hei at law | which he ſays ſeems a mittake. 


3. A. makes J. S. and J. N. his executors, and gives them 20 1. 
legacy a-piece. He deviſes likewiſe to his executors 800 J. in truſt, 
for payment of ſeveral annuities to D. E. and A. for lite, far exceeding 
the intereſt of the 8001. and makes B. reſiduary legatee. The an- 
nuitants die, and a ſurplus remained of the 8001. which was de- 
creed to B. the deviſe to the executors not being conditional, but 
the 8001. was only depoſited in their hands in truſt for payment 
thereof. Vern. 425. pl. 400. Hill. 1686. Cock v. Beriſh. 

4. Land was deviſed to the heir at law, paying a ſum of money to 
B. It was held in this caſe, that paying did nat make a condition, be- 
cauſe no one could enter for the — broken but the deviſce 
himſelf; But this would be a truſt upon the land for raiſing the 


money, and if a purchaſer had notice of the will, he ſhould be - 
fecte 


fad Yoo i. u uD cz 


_ W_ © 


Devffe, 


fetcd with it; and in this caſe it was ſaid, that in caſe the deviſe 
were to a ftranger paying 100 J. to A. that this mates à condition, 
and that the Heir may enter for the breach of it; but when he has en- 
tered he ſhall be a truſlve, ſo far as to ſecure the 100 J. 2 Freem. 
Rep. 278. pl. 348. Hill. 1794. Anon. 


(G. c.) Conditions. Whether broken or not, or 
how to be perſormed. 


1. FF a man deviſes Bis hand to J. S. paying 1001. to V. M. this 

Mall be intended fee-ſimple; and if he does not pay it in his 
lite, vet if bis heir or executor pays it, this ſuſfices ; quære of his 
ationce, Br. Feſtament, pl. 18. cites 29 H. 8. 

2. Deviſe of land go B. upon condition h pay 5 J. out of the land 
q:arterly to J. S. and if not paid that J. S. mght diſtrain, and 
dds further, that his will is, that the rent be paid accordingly; 
the rent need not to be demanded, and if not paid the condition 
is broke and the heir may enter. D. 348. a. pl. 13. Hill. 18 
Lliz. Anon. 

3. A. bequeathed a term ts his wiſe, provided that if ſhe marry 
from the houje, then, ©c. Popham Ch. J. held, that her marrying at 
wil is a marrying from the houſe; for the was no longer widow 
of that houſe, though ſhe married with one of that kindred and 
who had no other houſe, but would dwell in the houſe bequeathed. 
Went, Off. Executors 254, 255. cites 37 El. B. R. Low v. 
Carter, | 

4. Condition of a deviſe of lands was ta permit the executor to 
take the goods then in the houſe or elle the eſtate to be void. A 


verbal denial is no breach, but ſhutting the door againſt them, or 


laying hands upon them to keep them cut, or any ſuch like act 
done, is a breach. 8 Rep. 91. Mich. 7 Jac. Frances's caſe, | 
s. A clauſe in a will was, that if any {gates ſhould refuſe to 
pay to his executor what was juſtly due from them at his death, 
cithor by ſpecialty, or otherwiſe, then ſuch perſon was te have no 
ben:fit by the ſaid will, A legatee had been a debtor for 15001, 
but effects of his having atterwards come to teſtator's hands 
{te court referred it to a maſter to examine how much and to 
report the ſame ſpecially. Fin. R. 25. Mich, 25 Car. 2. Blew 
v. Baker. 
creed againſt the legatee, and diſmiſſed his bill. Fin. R. 307. Trin. 30 Cor. 2. S. C. 


6. A legacy is given on condition not te interrupt the will; per 
Malter of Rolls, where there is probabilis cauſa litigandi, the legacy 


is not forfeited by conteſting. 2 Vern. 91. pl. 86. Mich. 1688. 
Powell v. Morgan. | 
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Ttappearing 
that more 
was due 

from the 
legatee to 
the teſtator, 
than the 
legacy a- 
mounted 
to; the 

court de 
on a bill cf 


Condition 
was not to 
give bis ex- 
ecutor ary 
tube in 
relation to 


Hi: eſtate ; legatee brought a bill againſt the executor, for which there was very little colour, 
arivng ctt er particular demands the legacy. Lord Chancellor thouught the Luit very frivolous, 


Vor. VIII. D d 


and 


and though he ſhould not make the legacy forf-ited, vet declares! if the plaintiff did not pov the 
coſts the executor was out of purie, he would dumiſs the Lill. Select caſes in Canc. Lord kinz's 
time. 1. Paſch. 1524. Nutt v. Burrel. 


Aſter the - 7. If a may doviſes his land ts is 4. 7140 lter upon condition, that 
len thy ft 

T6 the ſhe inarry 7. at or before her age of 7 itenty- e, ana 1f (he 
>» LC - 
ee. that cen the land ſhall be 7; a, and 15 F. dies e 
having her a: de of twenty-one. Let the other may not cnter till the dau 


never re- ter haus accon pliſhed her age of twe nty- one. Ns 320. Trin. 


fuſed to V. 55 M. in B. R. Thomas and II. well, 


marry J. 8. 
Ii. rried . * r Age of ſes nz adju deed that the condition war not ? roken, it he albe- 
come 11-poilible - the act of Gt 1 AG udzeq in C. B. and judgment afſiemed in error in B. R. t 
Salkc 170. Trin 4 W. & M. Thomas v. Henk! Mod. 66. 5. C. 3 judges were for af. 
i ming the nt but Greg:ry J. e contra. 
[ 338 ] A deviſe was of lauds on condition ti pay 29 l. at à day cer- 
Sy The money was not paid at the day. It was a uled 


to be no breach without a demand and ref at cited per Ld. 
Wright. Ch. Prec. 161. Paſch. 1701. as tie cate of Robinſon v. 
Holnes aer. f 
3 chan. 9. Legacies are given to 4. . rnd C. u condition, that as they 
ee ot age 5 ſhould relcciſe all claims to the t ſtator's eilare. 
r Per r Ld. K Leeper WW rl ght, 5 Condition is to be co 774 ed ary! iiur 
they muſt , that ſuch only fold forteit their reſpective abbr WO 3 1 
ſeverally not releaſe, and the others not be prejudic ed. 2 Vern. 478. pl. 


releaſe, 432. Hill. 1704. Hawes v. Warner. 


TS 4 : > © 
but 8025s 


mention the diſtinction taken iu 2 Vern. 2 Freem. Rep. 277. pl. 347. S. C. but S. P. does 
Lot P! · 
8 The father gave a legacy of 40 l. te þis ſim upon convition that 


IgE SD 2, foo 55244 not d. Aurh the tru 2 „ They ap] plied to the court for an 


©. but 8. P. 
Joes na execution of the truſt, and that he mi. ht either join with them in a 


appears” fale or loſe the legacy; and decreed accordin; „ per Ld. Harcourt. 
Wms's Rep. 130. Hill. 1710. Webb v. W cbb 


(II. c) On Condition. 


Notice i in what Caſes neceſſary, and what ſhall be 
{aid Notice. 


H E teſtator had @ wife and tree ſons, G. W. and T. and 


he der ofed bi is lands ta His wife e for life, and aiter her deceaic 


ts C. is eldeſt fon and his heirs for ever, and if be die without 


iſſue of his body, then to WF. the fecond ſon and his heirs for ever ; 
and if both of them die befire they have iſſue of their bodtes, then ta T. 
the youngeſt ſin and his heirs fer ever; and if G. ſhall enjoy the lands, 
then he Hall pay to each of the younger ſins 20 l. and if he refuſed, 


then the lands ſhall remain to IV. fer ever, paying to the eldeſt and 


youngeſt ſor ſuch a ſum; and if IV. enjoy the lands then he likews:jc t2 


pay to T. 201. cd teſtator dicd, and then C. died without iſue, and 
after wards 


Deviſe, 


afterwards the «viſe died, then T. made his will, and his wiſe exe- 


tuirix, and died and . the ſecond fon entered and was ſeiſed in tail, 
but did not pay the moncy to the exccutrix of F. now if this was a 
conditional eſtate to the ſecomni fon as it certainly was to the 
eldeſt, then he ought to have given notice to the executrix, when he 
intended to make his entry, that ſhe might be there ready ta demand 
bo money; becauſe there can be no refuſal to pay, without a de- 
mand, and the executrix could not tell when to demand it, till the 
had notice of the entry. Poph. 10. Hill. 35 Eliz. Ward v. 
Downing. ä 

2. A. deviſed annuities to his younger children out of lands 
in N. and adds, F my heir de not per form ity will herein, then J will, 
that my executors and the ſurvivors of them jail have the order and 
diſpoſition of my ſaid lan ii to Der/5rm my will, and my heir to 
have no meddling therewith, but fo long as he ſhall perform my 
will he ſhall have the order and diſpoſition of them, and / by de- 
fault in my ſaid heir, and alſo in my faid executors my is not 
der farmed, then J will, that all my-ſaid iands ſhall be to my younger 
b:/tren during their lives, and made B. his eldeſt fon and C. and 


— 
— 


D. two of his younger children, and J. N. and J. S. executors. 
The heir does not pay, nor the executors; reæſolved the younger 
children cannot enter, becauſe there muit be default in the heir and 
alſo in the executors before ſuch entry, and default cannot be in the 
executors, till notice to them of the non- payment by the heir which 
they cannot be intended to know without expreſs notice, and with- 
out ſuch notice no condition is broken to give the younger children 
cr any of them title to enter. Cro. J. 145. pl. 4. Hill. 4 Jag B. 
R. Molineux v. Molineux. 

3. A. makes his will in the prefence of B. ſome years before his 
death, and deviſed land to C. the wife of B. on condition to pay a 
great ſum of money. A. dies, the 71! was ſuppreſſed ſeveral years 
by the wife of devifor. B. ſues in chancery by which the will 
i produced, the condition is not performed. Neither B's being 
preſent at the making the wil, nor its being in chancery, thougn at 
his own ſuit, or being produced in any other court in which 
himſelf is party is any notice to avoid the eftate for non-payment 
vile the will is in queſtion. See Palm. 164. Paſch. 19 Jac. B. 
R. Saunders v. Carwell. 

4. A deviſe was to fix perſons to pay certain ſums for maintenance 
of an alms-houſe, Sc. and if through :bliviouſneſs or other cauſe the 
trufl's were nat performed, then to J. S. upon the fame condition; and 
„J. F. failed, then to the mayor ard commonalty of Londen pen 
te ſame truſts, "The fix did not perform the truſts. Whereupon 
J. 5. entered and the heir at law of the deviſor entered upon him, 
aud a fine with proclamations was levied and fve years paſled, 
And the better opinion was, that the mayor and commonalty of 
London were bound to pay the money appointed by the will, though 
taey had no notice that the fix perſons or J. S. had failed, though 
indeed the caſe is adjudged againft them as being barred by the 
ine and non-claim; per Rainsford J. Vent 201. cites Cro. C. 505. 

Dd 2 [pl. 20, 


They con- 
ceived that 
the limita- 
tion to the 
Mayor and 
Commone 
alty was 
void being 
a potſibility 
upon 2 
puſiibility, 
but others 
wiſe that 
notice ws 
not materi- 
al. But 
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for theſe Cp! 20. Hill. 15 Car, B. R.] The mayor and commonalty of 


to laſt o 
ee 3 London V. Alford. 
points the 
court was not ſo unanimouſlv reſolved. Cra. C. 877. 8 C. 
tn Anore 8 cafe the debate was occaſioned by th » inerral penning; for it was thus, that if 
. 4 OS U A* *s 


tb. eugh oolivicuſs fs tie truſts ſhou!d hap pen not to he performed] now there could be no 
oblivion of hat which they never knew, and the ret e {ome opinion there, that the 
mavor and citizens of London ouzht to lave had vrecedeat notice; vi the 1d "Ment is con. 
trarv for they could not have beer. barred by the ©: i nonecl.m it tice had been necri[s. 
ry to the commenceme:t of their title, aud it is nut found whether thyte to whom the ckate 
was deviſed before had notice; per Hale Ch. J. Vent. 205. Palch. 24 2. B. R. in Caſe of 1 ry 


v. Porter. 


5. A deviſe of lands paying ſeveral / [uns of money t ſeveral per- 
ſons /?rang. rs; the qusſtion was, whether in this caſe there bei Ng 
notice whether he was not bound at his peril to pay it, althou; zh 
the land did depend upon it, yet it was held he ινt to take notice of 
it at his peril where-ever they were. Cart. 94. Arg. Cites Pack 
14 Car. 2. Newel v. Brown. N 

6. Where the deviice, who oh to perto: rm the condition, is her 
at law, notice of a condition mult be given to him ; becauſe he 
having a title by de eſecnt, need not take notice of any will, unles 
it be. iigniſied to him, and to is Fraunces's caſe 8 Rep. Bui where 
the deviſee is a franger, and not heir (as in the principal caſe) he 
muſt inform hi: mſelf of the eſtate deviſed to him, and upon ut 
terms; per Rainsford J. V ent. 200, 201. Paſch. 24 Car. 2. B. R. 
in caſe of Fry v. Porter. 

8 Rep.g2.2. 7. Lands were deviſed % the heir fr bo jears, an condition not 
_ 7 to diſturb the executor on ring the goods. Reſoly IP that he 
e ſhould not loſe his eſtate upon a diſturbance before he had notice 
lutiou. of the will. Per Rainsford J. Vent. 200, 201. Paſch. 24 Car. 2. 
| B. R. cites 8 Rep. Fraunces's calc. 
[ 340 ] S8. The huſband deviſed his lands to his wife for life, then to li 
eldeſt ſin and his heirs, paying to his younge ft for 40 J. 4 filing 4 
8 elaeſt for, then to come to the n fon and 6 heirs ; the 
oney was not paid by the eldeſt ſon as directed by the will, and 
— queition was, whether his eſtate was forfeited by non-paymen 
of the money, without notice of his father's will? it was inſiſte j 
for him that it was not forfeited, becauſe it ſhall be preſumed, that 
being the eldeſt fon he 8 as heir, which is a better tit? 
than he had by the will; it is true, if the deviſe had been to 
a itranger, in ſuch caſe, as he takes notice what eſtate he hath 
by the will, ſo he is bound to take notice upon what condition 
it is given; but the heir at law is not bound ſo to do; for 
waich reaſon it was adjudged, that notice mnt be given to him of 3 
condition annexcd to his eſtate. Lutw. 804. 829. Trin. 8 W. 3. 


Wnaley v. Read, 


(1. c) Con- 


+ — a—_ 4 


. 


ad WE... AS 


on- 


Devite. 


e! Condition Broken. 
Relieved, or not. In what Caſes. 


1. A condition not performed within the time by reaſan if the will 
beins conteſte 4, the court gave farther time for pertormance. 
Fin. R. 53. "Hill 1 Moe ley v. Moteley. 

2. There was a clauſe in a will that if any legatee ſhould hinder 
or oppoſe the execution of his will, ſuch perſon focull ile the 
[racy bequeathed ; yet the court held that a ſuit in equity in op- 
poſi: ion was no forfciture. 2 Ch. R. 105. 27 Car. 2. Moſely v. 


All ely. 
tr be ande to one a®e fs th exccutor aſter I is death, or Hu ny avay; 
by virtue of the Ciiftom ot L Midon, that ter the (racy [194 a4 99 rvuer ! * S. IT Was 
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A freeman 
of London 
gave a lega- 
cy to his 
daughter, 
prov:ded 
that if [Fe 
d:Purb them 


held by the 


Maſter of the Roll; that by the hutband and wite's 0 F ming the orphan 5 part the leg acy was 


iT —— 


ks 


3. J. IF. raving frve daughters, deviſes his lands to W. W. his 
ſon and the heirs — 1 of his body, remainder to LV. Ii. and 1his heirs 
upon condition that he ſhould pay 500 J. af gs h of his daugiters as 
2 "ould bs Wee + And if Sir MW. MW. fhould 2 to pay the 500 . 
then he deviged to his daughters and their beirs. Sir I. If dies living 
2 IV. the ſon who was nant. in tail, and 3 this fv wn 79 
IF. the clue ſon ef . 5 conſe 1 J. IV. of B. whereas his eldeft ſin was 
named A. IT. I. the jon ates without iſſue ; A. the laſt devil refuſed 
to pay the ol. to the daughters for three years, but now profered 
to pay it, provided he might have the land, The L d. Chancellor held, 
tnat this condition being tor payment of money, although in ſtrict⸗ 
neſs of law the eftate was forfeited by the non-payment of the money 
and although there were an expreis limitation to the e ee 
yet this was but as it were a mortgage or fecurity of mone and 
the daughters being paid the faid money and damages, they warg at 
no damag ge; and bo decreed that A. paying the ck ihould have 
the land. 2 VF reen, Rep. 9, 10, 11. pl. 9. Mich. 1076, Wheeler 
Y, Whiteh: all, & & al“ 0 

4. Where a legacy was given on @ condition to be performed by a 
third pe an „ 700 refute. 75 but afterwvar as « omplted, though the more 
611 re} teil 7 WAs beau: e der to the executors of teſtatrix, yet the 
forfeiture was relieved, becauſe the deviting it over to th- EX: cutors 
was no more than what the law implied, and in the principal cale the 
condition might be pertormed afterwards, and fo where any com- 
penſation migut be made for it, The caſe was this, a feme covert 
having power to deviſe lands, devited them to her executors to pay 
5901. out of them to her ſon at 21, provided it tae t.ther of the 
lon did not Zive a ſufficient relcaſe to the executors of the 20 ods 
and chattles in ſuch a hauſe, then the deviſe to be void and v6 to 
ob executors, 2 Vent. 352, Paſch. 33 Car. 2. in Canc. Cage v. 

unel 
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forfeited, by reaton of the deviſe over. 2 Wms's Rep. 528. Trin 1729. Cleaver v. Spurl- 
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5. A d: viſe of lands was made to the elle ft daughter paying 110 1. 
70 the fjecont « Yau! 4er, and 100 tr the third d "UE "ter, XC. 0}. 4 it the 
ein oft Sel "ter did not Per the 1501. to the 5 c { dau; ter by j: ich 
a ay, then he devijec toe land to the ſecand laughter, ſhe pa ing 
her ſiſters POr tions by a Certain day; 5 and if ſhe ard not pay, £4), 1 
he lviſed the land 3 7 & third dancer Sy XC. It was relolved this 
was not in the nature 6: a mort age to be redeemable after the 


D 

time of payment was over; but that, the eldeſt daughter nos 
paying at the time ain. the ſ-cond daughter ſhould have 
the land, and the « deſt had no relief. 2 Freem. Rep. 206. pl. 
280. b.) Mich. 1695. cited by the Maſter of the Rolls as ; Mans 
Calc. 

9 (K. c) Condition broken. 

2 g a 93 

Y . . 1 © . 2 N 
Made good in Equity, though the Devite is void 


in Law. 


A Deviſe made to a daughter to pay her a ſum of money 


if 72 — 9 17 bo Aberced from her huſband ; the g QI itt Was made 


good, though e condition was void. Toth. 141. cites 6 Jac, 
Tenant v. Bray. 

2. A. devitcd to his wife for life, and after to his cldeſt ſon, on 
condition thai if his wife ſhouid be with child, 801. ſhould be paid 
by the beir at ia to the child aſter the mather? s de eath ; ſhe had a 
child, and aiter tue mother and eldeſt fon c. Mnvey away the lands to 
a purchaſsr , upon notice proved of the will, the money was decrced 
to the daughter, and declared it was a truſt deviſed to go with the 
land, and yet this will was void in law as to the legacy, ſecing he 
who was to have the benent of the breach of the condition was 
heir, and fo the party that ſhould pay the legacy. 3 Ch. R. 93. 
24 Car. 1. Smith v. Atterby. 


rr 
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— 


rr 


#7 


4 (L. c) On Condition. | 


1 | 
F Extent thereof. | | 
i 
1 1. A ſciſed in tail of lands in D. makes an exchange with B. ; 
| for Black-Acre; B. being alſo ſeiſed of Green-Acre and 

White Acre, deviſes Green- Acre to his heir at law, and White- q 

Acre to a flrangor, pr 1 that he does nit re-enter or claim any other c 

of 11 ts lands 54 nd it he do, then the eftate deviſed to ceaſe. A. dies; þ 
y the heir enters into the entailed lands, and waves Black-Acre taken t| 
[I in exchange, and before any ollier dt: 5 the heir of B. enters upon n 
FP [ 342 ] 4 ack-Acre, which was given in exchange by B. This was held 8 
o breach of the condition, becauſe Black-Acre was not B's \ 


ta te 
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eſtate at the time of t: Me deviſe, and therefore out of the condi- 
tion. Godb. 99. pl. 115. Mich. 28 and 29 Eliz. C. B. Barber 
v. hey eld. 

A. charged lands with payment of annuities to younger children, 
au 775 my heir does not pay them, then I will that my executor fail 
have the order, Sc. of my lan 5 to b. 2 my will, and my 2 
and hot ir 0 have 119 Me. ling the rewith. It was held by all th 
jultices againſt Popham, that heir here is namen e callacri wn. and 
extends to the heir 0 the heir of the deviſor, and ſo to ever 
heir; though Popham thought that the intent ſhould not be 
ſtratched in a on, Cro. J. 145. pl. 4 Hill. 4 Jag B-K 
Noliacux v. Molineux. 

3. A. deviſcd to ry all 1 his lands in Il fir bis life, remainder to 
ö 4 . and iner jos 11 74 4 &c. a, 14 Ca: 1 the Yi /t oy 2 refidue of his 
ale real and perſanal ta B. and the hers of bis t lady, upon condition 
in 7 tu bequeſts mar Je pays his debts and le CZacics. Ld. Con per 
hold that the condit tion exten ded to both deviſes, as well to the eſtate 
in H. as to what pailed | by the general deviſe of the reſt and reidue 
of real and perſonal. 2 Vern. 594. pl. 533. Mich. 1707. Grim- 
m v. Ld. Bruce. | 

. A. deviſes 15091. 1 B. C. and D. to be paid at their roſþcc- 
ti de m ringe as well principal as intereſt, ant , any of them die 
1:11 Ir ried her leo gay t9 g 10 the ſurviuer or ſurvivors. GG 
married and received her ſhare; D. died unmarried; per 
Cowper C. the condition, though not again repeated, all 20 
to the whole, as well as to what accrued by ſurvivorthip 2s to 
the original deviſe. 2 Vern. 620. pl. 556. Mich. 1708. Moore 
v. Gudirey. | 


(M. c) Condition Precedent. 
Vhat is. 


„ II E word paying makes a condition ſubſequent Arg. Thongh in 
Mo. 363. 38 E. 3. Fol. II & 12. Deviſe of land to A. 5 

fo that he pay my debts, viz. 101. to J. S. and 12 l. to W. R. The nor be till 

payment ou zht to be upon requeſt and ſubſequent, and cites 4 thx condi- 

E. 6. Br. eſtates 78. tion ug 


dent he per- 
formed, yet it is otherwiſe in wills, for wills ſhall be guided by the intent of the party, Cro. E 
219. Jennings v Gouer.— Le. 229. S. C. : 


: A. by will in writing deviſed his leaſehold eftate to J. D. 
and (being cited of other Lind in fee) after devi ta his Exe = 
cutors all the reſidue of his eftate, mortgages, go ds, Kc. his debts 
paid and funeres expences diſcharged, In this Cale the Feats of 
the debts, &c. is a condition precedent, fo that the c .’ Can- 
not have it before the debts paid and funerals n en 
Sce trial (A. g) pl. 15. cites Hill. 10 Car. B. R. Wileinton v. 
Mercam. 


Dd 4. 3. A. 
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held by LA. 
Keeper 2c 
corVinoly, 
— A or 
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S. C. held 


accoruing!y, 
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3. A deviſed a term for years to his wife for life, and after her 
death ts the roo ov” was then enfient with arg er, child die before 
1, then he deviſed it as to on? third part tæ the wife, her executors, 
and the other two thirds to J. S. 70) w * Was "wo enſient at the 
time of the will, vet the lord Harcourt held the deviſe good to her of 
ſuch third part of the term. Ch. Prec. 316. pl. 241. Mich. 1711. 
Jones v. Weſtcombe, 


(N. c) What ſhall be a Determination of the 


Condition, Limitation, or Contingency. 


EVISE t A. and his heirs, and eif he die before 24 

and without heir of his d aa, then to B. If A. attains 

24 he has a fee. D. 124. a. pl. 38. Mich. 2 & 3 P. & M. 
Anon. 

2. A man deviſeth his lands to his wife de gung in annum till his 
Jon ſhall come ts the age of 20, and dies; the wife enters, the jo: des 
before he attains 20 RS: Re [oulved, the intercit of tha wife was 
determined ; but by Dyer, if the devite had been untis the fon ould 
or might come ts the age of 20 years, there, notvithitanding his death, 
the eſtate of the wife had continued. Mo. 48. pl. 143, Paſch. 5 
Eliz. Anon. 

3. If ary of his fons hall alien or demiſe any of the lands devijed 
2 30 years of ace, that then the cther fall have the eflate 
the eldeit, before his age of 30 aliened the land; the youngeſt 
ſon before his age of 30 years enters for the alienation, Aud 
after, before his age of 30 years aliens the lame. Aged, 
that after the entry for the alienation, the Jand is diſcharged 
of all limitations. Owen 8, Hill. 30 Eliz. C. B. Spittle V, 
Davis. 

4. Termor - years of 2 cloſe deviſed his cife to A. after he 
Hall attain 22 years of age, and if be dies within the term, the 
remainder of 6s term 4% B. after he > ſhall attain the age of 22. A. 
attained 22. and entercd and died within the term, and” after B. 
died within the term under 22. "ne ex:cutors of A. ſhall have 
the term and not the executors of B. nor of the teſtator himſclt, 
The deviſe to B. is exprefely limited _ a contingency, and 
his aying bejore the counting dy happened, deſtroyed tne Con- 
tingency and makes the deviſe by matter ex pgſt fats void. 
2 Sid. 130. 151. Hill. 1658. & Paſch. 1659. Fynimore v. 
Crockford. 

4 A. deviſed ano to B. fe 30 years after the death of C. if C. | 
die within ten years next. 2 Sid 151. cites it as held per Popham, 
I RCP. 155. b. that ii © ny rvives the 19 years the deviſe was ut- 
terly void, and that the entire term paſted to B. the ſirſt devilec, 

and ſays that now the oi held this for good law, in the cafe of 


Fynimore v. Crockfors, 
: 6. A. 


Deviſe. 


6. A. poſſeſſed of a term, deviſed it to his wife and after ber 
death 10 B. his fon ( beins beyond fea ) when he comes back, etherwiſe 
C. another ſon to have the term, The wife died, C. in the abſence 
of B. entered, and adjudged that the intire term was in C. cited per 
Glyn Ch. J. 2 Sid. 152. as Rotham's caſe, 

7. Deviſe of 600 J. ts B. to be paid within fix months after my 
deceaje. After, in another part of the will, my 70 ts, that if B. die 
before 21, I give the bo l. to C. Teſtator died and after fix months, 
but before B. was 21, viz. at 19, the executor gave B. bond for the 
6901. B. by will bequeathed it to J. S. Ld. Shaftſbury decreed 
the Coo l. to C. but upon rehearing by Ld, Nottingham, aſſiſted 
by two judges, it was decreed that the ſecurity was a good payment, 
and that the will having taken effect by payment at the end of fix 
months, the property was abſolutely veſted in B. and the contin- 
gency at an end; for where a certain determinate time is appointed 
for payment of a legagy, and afterwards a contingent clauſe is added 
touching the ſame legacy, it will be inconſiſtent unleſs the contin- 
gency happen within the time appointed for payment, Fin. R. 26. 
Mich. 25 Car. 2. Clent and Sutton v. Bridges 

8. Teſtator deviſed his gſtate to his executors for 15 years after 
his death, with a power for them to nominate which of the ſins of 
N. A. ſhould paſs the faid lands. The court directed the exe- 
cutors to nominate one Within a Pty ny otherwiſe the court would 
nominate one of them. Fin. Rep. 53. Hill. 25. Car. 2. Moſeley 
v. Moſeley. 55 . 

9. A. deviſed 600 J. a piece to B. and C. to be paid at 21, and 
gave the re/idue of his perſonal eſtate t9 G. and allo his lands; but 
if either die in their minority, the ſurvivors ſhould be heirs in equal 
proportions. G. died under age, B. being of age but not C. and 
decreed that a moiety of the retidue upon the death of G. imme- 
diately veſted in B. and C. and was no longer ſubject to any con- 
tingency on the death of C. ſhould ſhe die under age. Fin. 436. 
Mich. 31 Car. 2. Bargrave v. Whitwich. 

10. Sir H. M. being /eiſed in fee of thirty-five ſhares in the New- 
River, and having a jon by the firſt venter and five children by the 
ſecend wventer, deviſed to his five children by the ſecond venter five 
ſhares, ſcil. 7% H. and his heirs one ſhare, to A. and her heirs another 
ſhare, provided that if any of his ſaid younger children die veſOre they 
ſhall have attained his or her age of twenty-one, er be marricd, that 
then the ſhare of ſuch child fo dying fhall go to the ro? of the ſaid 
younger children ſhare and ſhare aitke. H. dies unmarried befire 
twenty-one; and after A. dies being married, and adjudged upon 
a ſpecial verdict, that the part of H's ſhare which was in A. ſhall 
go to the heir, ſcil. her brother of the ſame venter and whole 
blood, and not to the fon and heirs of Sir H. M. by the firſt venter. 

Skin., 339. pl. 5. Patch, 5 W. & M. in B. R. Middleton v. 
Swain, | 
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2 Chan. 
Rep. 131 
Burgrave 
v. Whit- 
Which. S. C. 
decreed ace 
cordingly. 


Comb. 201. 
Middleton 
v. Swail. 

S. C. ad- 
judged that 
they were 
tenants in 
common 

of that part 
for life on- 
ly; for the 
word 
(ſhare) does 
not denote 
the intereſt 
but the 
quantity, — 
Show, Parl. 
Caſes 217, 


Swain v. Lane and Fawlkner'S. C. aftirmed in the Houſe of Lords. 


11. A man poſſeſſed of a term, deviled it to infant in ventre . 


mere if it ſpeuld be a fon and if it ſhould be a fon and die auring 
his 
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| Deviſe, 


his minority, then he deviſed it to h grand. ſon, after which he died, 
leaving his wife executrix, and the child was after born, and proved 
a daughter, and it was adjudged without argument that the execu— 
trix, and not the grand-ſon, ſhould have the term, becauſe the 
grand-ſon was not to have it but upon a precedent contingency, Viz. 
the birth of a ſon and his death in his infancy, which condition muſt 
be firſt performed, and it appears plainly that the intent of the teſ- 
tator was, that he ſhould not have it otherwiſe, 12 Mod. 128. 
Trin. 9 W. 3. Graſcott v. Warren. 

12. A. has four children B. C. D. and E. and deviſes a Hauſe to 
each of them, and the heirs of their ſeveral bedies; and then adds, but 
my will is, that i ary 9f my aid chiliren die before 21 or unmarried 
the part or ſhare of himſo ing ſhall ga over to the ſurvivzrs. B. died 
after his age of 21, but unmarried. Per Holt Ch. J. B's houſe 
ſhall go over to the ſurvivors; and if C. diss of age and unmarried, 
his ſhall go ſo too; but what goes over on cither of their deaths 
ſhall not go over a ſecond time; and that by the deviſe over only an 
eſtate paſſed to the ſurvivors for their lives in ſuch ſhares; and de- 
creed accordingly. 2 Vern. 388. pl. 356. Mich. 1700. Wood- 
ward v. Glatbrook. 

13. A. deviſed portions 4 B. C. D. and E. 75 be paid at their 
reſpective ages of tibeuty-one or marriage, and if any of them die be- 
fere the time of payment, a without ite, then his or their ſhare to 
go ts the ſurvivors or ſurvivor of them and his heirs, D. died without 


Hue under age and unmarried. The Maſter of the Rolls held that 


D's ſhare was liable to the contingency of ſurviving till it came to 
the laſt, and that therefore B. the plaintiff is not yet intitled to 
have his ſhare of D's principal. But no direction being given 
as to the intereſt in the will, it was decreed that B. have a pro- 
portionable part of the iner during his life, elſe the intereſt muit 
lie dead till it come to the laſt, which would be inconvenient, though 
in caſes not fo circumitanced the Jegatce has not been allowed the 
arrears or growing intereſt, but it has fallen into the reſiduum of 
the perſonal eſtate. Ch. Prec. 528. pl. 325. Paſch. 1719. Nicholls 
v. Skinner. 

14. A. being ſciſed in fee, and having three ſons, deviſed Black- 
Acre to Giles his eldeſt fon and to his heirs, and White-Acre to 
Edward his ſecond fon and his heigs, and a rent charge of 50 l. per 
ann. iſſuing out of Vhite-Aere to Roger his youngeſt ſon and his 
heirs; proviſo, that if either of his ſons ſhould die without iſſue, 
living the ther two, ſo is his effate in lands ſhould came to the other 
ttus ſons, then the rents Gould ceaſe, Giles died leaving iflue John 
Peacock the defendant ; and Roger died without iſſue; ſo that this 
continzency could never happen, becauſe Giles had iffue, and he be- 
ing dead, and Roger likewiſe without iſſue, their eſtate in lands 
could never come to tw, where Edward alone was ſurviving, there— 
fore the rent- charge mult defcend to the defendant as heir at law, 
being the ſon of Giles, the eldeſt ton of the teſtator; fer this is an 
exccutory deviſe to two on the contingent of one dying in the /ife- 
time of the other tws, which contingent mult ariſe within the com- 
pals of one life, otherwiſe it is void; for it is plain that the teſtator 

intended 


Deviſe. 


intended this benefit of ſurvivorſhip during his ſons lives only; and 
the court being of that opinion, judgment was given for the defen- 
dant. 8 Mod. 347. Hill. 11 Geo. Parſons v. Peacock. 

15. A. ſeiſed in fee deviſed his lands to B. his fon and only child 
in tail general; and 7 B. ſhould die without 1Jue and M. his wife 
ſurvive him, then the wife ta have the premiſſ-3 fer life; remainder 
to C. his fefter for life; and after her deceaſe (B. being dead without 
iſſue as aforeſaid) then the remainder to R. and his aſſigus for ever. 
A. died ; M. died living B. afterwards B. died without iſſue, and 
C. entered and enjoyed for her life, and being heir at law on the 
death of B. without iiſue, the queſtion was between the heir of C. 
and R. the devilce of the fee, whether this contingency of B's dying 
without iſſue in the life-time of E. was annexed as well to the deviſe 
to R. as to the deviiæ to C. to as to prevent its taking effect; and 
this matter coming on at Chelmsford aſſiſes, and being by conſent 
made a caſe to be determined by Mr. Juſtice Reynolds wi wricd the 
caute, he took time 5 conſider of it, and then delivered his opinion, 
that the contingency extended to all the deviſes. 2 Wms's Rep. 
390. Mich. 1726. Davis v. Norton. 

16. A. bequeathed ſome South-Sea-ſtock and annuities fe truf- 
tees to apply the dividend, for the maintenance E. his grand-daugh- 
ter till 21 or marriage, and at that age or marriage, with conſent of 
J. N. and J. S. they fhall transfer the ſtoct, Sc. to her; but if ſbe 
marry without their conſent, then the exccutors truſtees to pay her 
the dividends during her life, and after transfer the ſtock and an- 
nuities to her children, and if the die without iffue, then to go over, 
E. lived to 21 and never married. Ld. C. King held that E. being 
21, ſhe had an abſolute intereſt veſted in her, and that the forfeiture 
muſt be intended only of marriage without ſuch conſent before 21, 
and decreed the ſtock and annuities to be transferred to her. 2 


Wms's Rep. 547. Trin. 1729. Deſbody v. Boyville. 


(O. c) Entry by the Heir for the Condition 


broken. 


In what Caſes. 


I. A Man deviſed his land to fell by his executors, and ta make 

diſtribution for his ſoul and dies, and A. and B. tendered money 
immediately for the tenements, but not to the value, and the executrrs 
refuſed, and held the lands in their hands by two years, and fold mire 
dear, and feat the profits to their own uſe, without diſtributing any 
thing for the ſoul, & c. And becaule they refuſed to fell upon the 
tender, and converted the money to their own ule, the heir reco- 
vered againſt them in ailiſe ; Quod nota z Br. Devilz, pl. 19. cites 
38 All. 3. 


2. If executors or other who are put in triſi by deviſe to fell, &c. 
| will 
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Rr. Condͤi- 
toms, yl, 
139. des 
. Go 


Devile, 


will not perform the truſt, the heir may enter; per Thorpe; quod 
non negatur. Br. Deviſe, pl. 46. cites 39 Aſl. 17. 
Bur it thero 3. If a man ſeiſed of land deviſable in tec, de 5% the ſame unto 
. cent, pen condition that he ſhall be a chapinin, and ſhall ting 


Fa fe, the 9 e 


— der ute for the *. of the deviſor all his life, and that af? ter his deceaſe the 
a frar; i= land fhall remain unte T. S. mayor of S. and his ſucceſſors, to find a 
fee «hn feed chaplain perpetually for to ſing for the ſoul of the dev for, and the 


inden de d 
Aon conditier: deviſor dies, and 7. S. being of the age of 24 years, enters and holds 


bee, the land for fix years, and 1s nit a chaplain, the heir of the dey iſor 


ee e may enter for the ecndicoh broken, for the remainder fhall not be 
vr ID 5 Þ 4 s 
At the fea defeated, but ſhall take effect after the death of ihe deviſce for life, 
of Eaſter tamen quære. Perk. ſ. 563. 

nf. lej 7 | 

and bis beiri, and after the conditien is bete for which the leſſor does enter, now hy his entry the 
remind is defeatid, becauſe it was all by one deed, and the condition did any cap _pen the whole 
eſtate, &c. And the leiſor cannot have a lets eſtate when he enters for the condition broken 
than he had at the time when he left the poſlett ion, &c. no more than a man ſeiſed of land in tee 


by matter in deed or in writing can _ the ſame land for life, roter Lig unto limfelf a leer 
c Re in reverſion than a fee, &c. nd yet in the caſe of a deviſe, the remainder ſhall not be 


avmded de theentry of the heir tor th e condition broken, becauſe the will oi the : devitor ſhould 
be obſerved inaſmuch as it m- ay be, &c. Perk. ſ. 564. 

If a man ſeiſed of lind in fee leafes the iame land for life, the remainder unto a ſtranger 
in fee, reſerving unto the 1-iTor and lis heirs 108. rent, and if the rent be behind, &c. that the 
leſſor and his heirs ſhall enter for the condition broken, and ſhall retain the and during the 
life of t e leſſee and no longer, if the leſſor enter for the condition broken ja the life of 


the eiſee, and afterwards the leſſee dies, he in the remainder may enter a 1 the lefior, and 
have his remainder Kc. 3 know that in the ers Ca fe, be reminder cannot take effe't 
* 7 ++ aft; 164 c. n bros , bec {4 /e the 4 5 /; "Ys (45 UN. ej 74. il 172 the Going 7 * 4 Perk, 


(P. c) To the Heir. 


How he ſhall take. What Eſtate; And where by 
Deviſe or Deſcent. 


> 14% QC 

1. HE heir ſhall not take by deſcent where there is a remainder 

: ver. Arg. Mo. 363. cites 2 Ma. Br. Devile 41. 

where a younger ſon is made tenant in tui, reminder tate vinht heirs of the t fſiator, and teſtator 

dies, 4 dt the yvounzeſt ſon dies without iſſue living his elder brother, the elder brother 
e by deſcent, and not by the will, 1 Salk. 233. Nortingham v. Inno — M ms 

To 8. . and . P. ad! mitted | Dy Holt. Ch. J. — U . Raym. Rep. 572. 8. . and So Fa Ly 


comme pol 2. Deviſe to the heir and his heirs for ever at his age of 24, and 
Ci: . . * . . - . . 
. if he die V ithout iſiue, remainder in tail; the heir attains 24. He 


is in by deſcent, becauſe the fee ſimple is given to him, and there is 


347 no intail now by the will, D. 124. pl. 38. Mich, 2 and 3 P. & M. 


Anon. 
ee 3. Where the deviſe is fer the benefit of a ſiranger, there the heir 
3 „ ſhall take by the deviſe, and not by deſcent. Per Wid: 'on J. 3 Le. 
_ wojty 

* gy" 26. pl. 53. Mich. 15 Eliz. B. R. in caſe of Cowper v. Burrough, 
ral at alias Tower v. Burrow. | 
heir a? I | 
ard l, b is, faying 100 l. 2: (hall cam int in; A. died in the life of the wife. Decreed 
that the heir at law + Ys is ch. 182 le with the 100 1. he taking only by purchaſe, and nat by 
deſcent. 4 Nov. 1735. Decrced at tic Rolls. Miles Vs + Leigh, 

Where 
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Where 2 deviſe is ne bir at law in tail, remaind:y in fer 29 2 ranger, the heir can ict refuſe the 


de viſe for the prejudice of the ſtranger. Br. Age, pl, 2. cites 3 H. 6. 46. 


4. Deviſor has iſſue two daughters by ſeveral venters, A. the 
eldeſt, B. the youngeſt, and deviſed one moety of his land to his wife 
for ſeven years, and that A. enter into the other moiety the day of the 
/11rriagez and further he wills, that F , bis ſaid wife be enſient of a 
fon, that then the fon-fhall have toe land, and if with a daughter, that 
then bis daughter fhall have hr part and portion of his faid lands 
with his ther two danohters, The wie was not enſient; ſhe en- 
ters into the moiety within ſeven years; A. marries and enters 
into the other moiety 3 B. dies without iſſue; the ſeven years 
ended; A. had but a moiety of this land deviſed to her and not 
three parts of it; for the heir of the whole blood ſhall have the other 
moiety by deſcent alone, and fo was it adjudged which is partly con- 
trary to the words of the will. And. 47. Prin. 17 Eliz, Cooper v. 
Burrold. 


— 
I 


lenk. 242. pl. 25. S. C. 


This liber- 
ty given to 
A. to enter 
into the 
moiety is 
not to be 
underſtood 
as a deviſe 
or gift ot 
any eſtate 
to her, but 
only the uſe 
and Occus 
pation, 
which B. 
for the ten- 
derneſs of 
her age cane 
not do. D. 


12.2. b. pl. 64. Tower v. Burrow. S. C. adjulged.———; Le. 25, 26. pl. 53. Anon. but S. C. 


If A. bas iflue four dayghters, and he d-v;j d 19 on? of them, it is good for the whole land fo 
deviſed to her, and no part of the land fo deviſed ſhall deſcend to the other. Per. Doderidze F. 


Godb. 412. pl. 449. Trin. 21 Jac. B. K. in Summers's caſe. 
Rep. in S. C. | 


S. P. by Doderidge J. 2. Roll. 


A. has two qughters B. and C.— B. has a fon and dies. — A. d vil the lind 10 the % and bis 


— 


„ing. He takes the whole by deviſe, and not 2 moiety by the deſcent as heir and a moiety by 
the deviſe ; for there can be no ſuch deſcent as the deſcent of a moiety to one coparcener as heir, 
but the deſcent is to all. 1 Salk. 242. pl. 3. Hill. 1. Ann. B. R. Reading v. Royſton.———Chan. 
Prec. 222. Rawſton v. Reading. S. C. adjudged on a caſe ſtated, that the ſon took the whole by 


purchaſe, 


5. Deviſe to his wife till His eldeft ſon ſhould be 24, and then the 
wife ſhould have the third part for her life, and the jon the reſidue, 
and that if the fon die before 24 without heir of 11s body remainder over; 
The deviſor died, and the ſon came to 24; per Dyer and Man- 
wood J. here is not any eſtate tail ; for no eſtate tail was to 
ariſe before his age of 24, and therefore the tail ſhall never take 
effect, and the fee ſimple deſcends and remains in the ſon, unleſs 
he Mie before 24, and then the entail veſts with the remainder 
over, but now having attained his full age, he hath a ice fimple, 
and that by deſcent. 2 Le. 11. pl. 16. ill. 20 Kiiz. C. B. Hind 
v. Lyon, 


3 Le. 64. 
pl. 96, 8. E. 
in totidem 
verbis. 


Ibid. 70. pl. 


Mi h. 2 and 
3 P. & M. 

Anon. S. Þ. 
and that no 
ent-ul is 


made by ſacl will, but the fee ſimple deſcends to the fon, This ſeems to be the S. C. notwith- 
ſtandingę the diſtance of time. | — —50 where it Was to the wife till the fon's age of 21, remarnder 
t the ſn in fee , per Gawdy and Fenner J. the ton ſhall be adjudged in by deſcait, but Clench |. 


contra. 4 Le. 35. Eaſpool's cate. 


6. A. ſeiſed of lands in fee has iſſue two daughters, B. and C. 
and deviſed the lands to B. his eldeſt daughter, that the thould pay 
10 J. to C. at ſuch a day; the money was not paid; C. may enter 
into the moiety of the land. Le. 174. pl. 242. Trin. 30 Eliz. 


B. R. Crickmer v. Patterſon. | 
7. A. ſeiſed of Jands in gavelkind has iſſue B. C. and D. and he 


deviſed to them, being his heirs by the cuſtom, and their heirs 
* equally to be divided among them ; they ſhall be in by the devil: ; 


for now they are jointenants, and the ſurvivor thell have the whole; 
whereas 


1348 
lbid. 315. 
8. — 
They ſhall 
not be in 
by deſcent 


_— b IE YT INE Y 
* ne ate 


* 


Pr 


* bt n 


4 
iy 


24 Devile, 


but they whereas if the lands ſhould be held to deſcend they ſhould ho par- 


3 ceners. and ſo as it were tenants in common; and though the words 
or tenants ſubſequent, equally to be divided among them, makes them tenants in 
in common. common, vet that does not mend the matter. Le. 112. pl. 254. 
. Paſch. 30 Eliz. C. B. Bear's caſe. | 

ſeeras tc be S. e. 


3 Le. 128. 8. A, has two daughters who are his heirs, and deviſed his land 
S. P. im caſe PR hs 8 | . 7 1 Fa WES [; = 

of Hedzer £©9 #955 379 RAUTDITYS ANG Ther BETTS) and dles ; PET OMNES 1. the y 
v. Row. — ſhall take as j:rnteronts, for the deviſe gives it them, and for the 
Ow. C5. benefit of the ſurvivorſhip between them. Cro. L. 431. pl. 36. 
. El 0th BR 1 f 

Goidfh 88. Mich. 37 and uw EIIZ. B. . Anon. 

pl. 14. S. P. 
Cur. Anon. 


D 


. * 1 N a C 3 4 5 . — 
— , 121 wo 53 — . — . [0ldſh. 28. pl. 2. Mich. 23 and = 2.12. per CG 


9. If a man has lands in boreungbLengliſh and gnildalie lands and 
has two ſons, and deviſed all his lands f his te Hue and dies, both 


— 
SEE cla ak 1 „300 i , Sa 1 
Of tnicm 441811 dax e Inne, anc ene 3 S HET Hall Dot ban e 2 Ctt inet 


moiety in the beœrough-engliſn, nor the elder in a guildable land, 
but they are both jointenants. Per Fenner. Ow, 65. Hill. 37 


— 


Eliz. Anon. | 

10. It one hath only two daughters, and deviſes his land to them 
in fee; they ſhall be in by devite as jointenants, and not by deſcent 
as parceners, but if he have but one daughter it is void. Goldſb. 
141. pl. 53. Hill, 43 Eliz. 


1 Fulſt. C2, 11. A. TEN! ths e jons, Be . and D. and deviſed Bie Are 72 B. 
S. — Green- Acre te C, aid White-Acre to D. And that if any of them 
S. (ed 7 5 


578. and Ch. J. thought BlaCK- Acre Wouid velit in C. and D. by way of 1C- 


2 San%- 335. mainder, and that they ſhould take though the freehold by the de- 
Purefoy v. ſcent of the fee was drowned. But all the others held, that in re- 


3 . e rer hor JJC 
Puitext. 4e , He ether 1211? viving ſhould DE DIS EP. A GIES, L. die. J lenung 8 


Rogers — gard nothing but a freehold paſſed by the deviſe, the reverfron in fee 


Es deſcending upen B. had drowned the gſtate for life, and that his death 
Car. 2. B. after could net revive and velt the remainder in C. and D. and ad- 
R. incaſe of judged accordingly. Cro. J. 260. pl. 21. Mich. 8 Jac. B. R. 
Forteſcus odd v. Ingerſole. | 


v. Abbot ; 
obſerves that this caſe of Wood v. Ingerſole is alſo reported in 1 Bilſtrode 6r. There 


it is put that a man had three ſons, and lands in three counties, ane deviteu the lands in one 
county to one ſon, in another to the ſecond fon, and in the other tothe tlurd for, and that if any 
of his ſons die, that then the ont of them to be heir u to the other; 1oCrovk it is, that the other 
ſurviving ſhall be his Lew ; fothatos it i penned in Crook, it vtfers very much frum Buiſtrode , 
for if the words were as in Eulſtrede, it is only one of them that was to be het unto the other, 
therefore only one, and not both of the furvivors coglt take; but 25 1t is in Crook that the other 
ſuryiving ſhall be his heir, it may bear a conſtruction that both ſhall be heirs joirtly, Now that 
this caſe in Crook is not very carefully reported, appears ple ly; for the end of the caſe is 
plainly r-ftaken ; for it is there ſax to be adjudged for the plain tiff, wherens it is apparent that 
it ſhoulc be ſaid for the defendant ; next Crook's ow: report afterwards repeats the words 
&:ffering from the cate as he had before put it, and more agrecable with Bulſtrode ; for he after- 
werds repears them thus in the d ſtinct charzter, whereby he intends them the very words, 
every one ſha be heir unto the other, and upon view of the roll which is in Paſch. 7 Jace 


that a N | 
R. 165. the words are, and if any of my ſons die, the one to be the other's heir; then it will be 
ver plain that theſe latter words will be void. 


Hub. 3. 12. If a man deviſe to his heir it is a void deviſe for the deſcent 
8.45 | ſhall 


2 
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hall be preferred. Per Doderidge J. Godb. 412. Trin. 21 Jac, 2 Sid. 53. 


S. . 
B. R. in Sommer's caſe. Arg. he 


80. Per. Glinn Ch. J. 8. Penne] He it be of chr fates ben nud have dejcendrd. 
Pl. C. 45. b.— - fut gr bir ant a fira ory, is good.” Godb. 94. Godb. 412. S. P. per 


Naderidge ]. And in ſuch cafe they are jointenants for the benefit of the ſtranger. Godb. 94. 
pl. os. Mich. 25 & 29 Eliz. C. B. —if a man may h ary me 6 'S.. by the d:viſs than by 
the d /ornty in ſuch caſe he ſhall take by the devite, Per Periam. Golcld. 88. pl. 14. Paſch. 33 
Eliz. Anon. 


13. A. has iſſue a ſon and a daughter by the ſame venter, and de- 349 ] 
viſed his lands ?9 his jor and his heirs f* fer ever, and for want of hetrs of Hutt. $5. 
his fon to his daughter and her heirs for ever, and died, whether the S. C. ad- 


fon had eſtate in fee or in tail by this will? for he could not die Judged ace 
without heir if his ſiſter outlived him, who was to take according . C. 


to the intent of A. and per two juſtices it is an eſtate tail in the ſon. cited arg. 


The remainder to the daughter, who might be his heir, ſhewed that 3 by 
the deviſe to him and his heirs, could be intended only to be to him and bf 1 


and the heirs of his dy. But per three juſtices it is a deviſe i in Ch. J. bid. 
Fe, but all: agreed, if the remainder had been to a ſtranger it had 570. Trin. 


been void, for then the ſon had an abſolute eſtate in fee after which 2 [ire 
there could be no remainder, which Vaughan ſays is undoubted law. Rep. ;. 
Vaugh. 269. cites Cro. C. 57 [pl. I. Hill. 2 Car. C. B.] the caſe Kene v. 


of Hearn v. Allen. warn C. 


three juſtices to be fee ſimple. 


14. A father being ſeiſed in fee deviſeth lands 4 his ſan and heir, S. C. cited 


and ts his heirs, upon condition that he fhauld pay his debts within a —— 


year, and if he failed that his executors fhould fell and pay his debts; Ch. J. and 
he entered but did not pay the debts, and the executors entered Powell g. 


and ſold. Held this was aſſets by deſcent, for although the fon hath 12 


a fee, yet he has it as a purchaſor, being tied with ſuch condition. 10 & 11 
Cro. C. 161. pl. 1. Mich. 5 Car. B. R. Gilpin's caſe. = Zo * 

in caſe 
of ( erk v. Smith, in which laſt caſe it was adjudged that where the ſame eſtate is deviſed to 
winch he would have taken by deſcent. He is in by deſcent nutwithſtauding the poiltbility of 
charge. Comyn's Rep. 72. S. C. accordingly. 


15. Deviſe to A. (being heir at law) for life, and 1755 die without * 17 

iſue living at his death, remainder 25 L. his younger fon in fee, ; odd wil 
but if A. /hall have iſſue living at his death, the fre t9 remain 70 A. tor Cur.— 
Reſolved, it is a contingent remainder, = until the contin- S. O. cited 
gency happen the fee deſcends to the heir in ſome ſort, but not to „ 
contound the eſtate for life, but there thall be an hiztus to let in 47. pl. 6. 

tie contingency when it happen. ; * ſo is we wg s caſe, and judg- 8 C. ad 

ment accordingly. Raym. 30. Mich. 13 Car. 2. B. R. Plunket Judged. 

v. Holmes. 

16. A deviſe to his eldeſt ſon and his heirs, within four years But if a 
after the death of the teſtator, provided he pay 201. to his executrix, a. A 
towards the ſatisfaction of his debts ; he paid the money; adjuiged, a4 ish rs 
that he took by purchaſe and not by deſcent. 2 Mod. 286. Hill. 2. g oss eir 


& 30 Car. 2. C. B. Britton v. Charnock ps 


2 67”, four 
year, it is a deicent in the interim, and thoſe words are void. Arg. 2 Mod. 286 in S. C. 


17. Copyl vider 
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K ©. eited 
Arg. 8. 
Mod. 10. 
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7. Cpyholder ſurrendered to the uſe of this wilt, and deviſed the 
lands to his wife and died. She was admitted to her and her heirs, 
and ſurrendred to the uſe of her will, and deviſed the fame to her 
daughter, (who was her heir) and died. The daughter died before 
any admittance. Reſolved that the daughter was in by deſcent, and 
ſo the land ſhall go the next of blood to the mother, and nat of the 
next of kin of the daughter, not being next of kin to the muther, 
8 Mod. 23. Mich. 7 Gcos Smith v. Trigg. 

18. Teſtator feifed of lands d-/cenaed from his grand-mither, be- 
queathed ſeveral annuitics and charities, and then ſaid that the 2 
due of the profits ſhould go ts the right heirs of the mither's ſide ; but 
proof being ad nitted, that he declared his mother's mother's heirs 
mould have his eſtate, and the countel objected that by this intitlins 
the heir of the mother's mother the will would be void and nuga- 
tory, becauſe without any will the lands deſcend ſo. But Ld. Mac- 
clesiteld ſaid, it was only as if teſtator had ſaid, viz. fo far J 
diſpoſe and let fo much of it go from my heif, who otherwiſe would 
have it, but I will diſpoſe of it no further from the heirs of the mo- 
ther's !11d2 whence it came and where it muit go, if I ſhould not 


give it away. Beſides, the words are not nugatory, becauſe other- 


Freem, 
Rep. 242. 
pl. 263. 

S. C. the 
court in- 
cles A- 


v. Charnock. 


wite the tuees might be intitled, 2 Wains's Rep, 137, 138. Paſch. 
1723. Harris v. Bp. of Lincoln. 


(Q. c) To the Heir on Condition. 


I. A Seiſed of gavelkind land has iſſue true ſons, and deviſes to 

* one of them, viz. the eldeſt, upon condition to pay 1001, 
at a certain day; the money was not paid at the day; if the young- 
eſt ſon may enter into a moiety upon his brother, by a limitation 
implied in the eſtate on non- performance of the condition. Quære 
per Manwood. D. 316. b. pl. 5. Mich. 14 & 15 Eliz. 

2. A. deviſcd lands to his wife for life, and after to his elde/? for, 
with cendition that if his wife ſhould be with child 801. ſhould be 
paid by the eldeſt fon and heir at law to the child, after his mo- 
ther's death a child was born, and after the mother and ſen convey 
away the land to a pure haſer, and upon notice proved of the will, a 
decree was made for the daughter for the 801. and declared it was 
a trujt Af to go with the lands, and yet this will was void in lau 
as to this ſegacy, ſince he that was to have the benefit of the breach 
of the condition was the Party (as being heir) which ſhould pay tlie 
legacy. 3 Ch. R. 93. 24 Car. 1. Smith v. Atterby. | 

3. A deviſe to an heir on condition is void in law, yet good in equity, 
as on condition that he ſell, is void in law, but it is good by way 
of truſt in equity. 1 Chan. Caſes 177. 179. Trin. 22 Car. 2. 
Pitt v. Pelham. c | 

4. Where the heir takes by a will with a charge as paying 200. 
Sc. he doth not take by Hſcent, but by purchaſe, Per North Ch. |. 
and Atkins J. 2 Mod, 286, Hill, 29 & 30 Car. 2. C. B. Britta 


cordingly. 
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cordingly.—— And fo ſhall the heir of the heir, the heir dying before the time of payment 
limited by the will. Mich. 1738. Decreed at the Rolls in caſe of Miles v. Leigh. 


5. Lands deviſed to J. S. on condition to pay 20,0001. to the 
heir at law, viz. 10001. per ann. till all be paid. The heir entered 
for non-payment as for forfeiture, and deviſee was relieved ; but in- 
tereſt was allowed from the time of failure. 1 Salk: 156. pl, 7. 
1707. in Canc. Grimſton v. Lord Bruce & Ux'. 


(R. c.) In what Caſes the Heir or Wife ſhall take 


an Interim Eſtate. 


1. A Man deviſed his land to be fold by his executor and died, and Perk. 9. 


« 8. . 
A. tendered money to the executor, and not to the value, and 533 = * 


he refuſed, to the intchit to ſell it dearer, and held the land by two S. C. 
years and took the profits to his own uſe; the heir entered and well, [ 351 ] 
per judicium, and held per Mowbray, the executor may fell as 
ſoon as he can, and in as ſhort time. Br, Ent. Cong. pl. 124. 
cites 38 Ail. 3. | 

2. If a man deviſes his land to his executors to ſell, there the heir Perk.\. 5424 
cannot meddle, Br. Deviſe, pl. 5. cites 9 H. 6. 23. cites 8:C, 


3. But if he deviſes his land to be fold by his executors there the By this the 
heir may enter and take the profits till the executors have ſold, and by 5399973 


, a bay 
the ſale the vendee may enter upon the heir, Ibid, pan 
aſten the death of the dvi; and in this cafe the Ee for years of the deviſor ſoal! have aid of 
the leir, and not of the executors. Br. Deviſe. pl. 46. cites 13 E. 3. In ſuch caſe the iabe- 
ritance ſhall deſcend to the heir and ſhall continue in him until they, viz. the executors ſell, &c. 
aud then the executors may enter, &c. and thereof infeoff the vendee according to the ſale, 
Perk. ſ. sgt. cites 38 All. 3. 


4. A deviſe ſhall be taken according to the intent of the deviſor; 8. C. cited 
as if a man deviſe his goods to his feme, and that after the deceaſe of — 5 aughan 
his feme, his ſon and heir ſball have the houſe where the goods are, Vaugh. 
there the ſon ſhall not have the houſe during the life of the feme; 26;. and 


for now it appears that his intent was that the feme ſhall have the — _— 
houſe alſo during her life, though it was not deviſed to her by — 
expreſs words, per Fineux; which all the juſtices agreed. Br. De- — 

| | tween an 
viſe pl. 52. cites 13 H. 7. 17. | — 
in a will that is neceſſary, and an implication that is not neceſſary, but poſſible only, that this 
was a devife of the houſe to the wife by neceſſary implication ; for it appears by the will, 
that the teſtator's ſon and heir was not to have it until after the death of the wife, and then it 
muſt either be deviſed to the wife for life by neceſſary implication; or none was to have it during 
the wife's life, which cou!d not be. Aud that though the goods were upon particulat deviſe 
given to the wife and expreſsly, that was no hindrance to the wife's having the houſe deviſed 
to her alſo by her huſband by implication neceſſary ; which I the rather note, becauſe men of 
great name have conceived, that where the deviſee takes any thing by expreſs deviſe of the teſtator, 
ſuch deviſee fhall not have any other thing by that will deviſed only by*implication. But the 
truth is, tiiat is a vain difference that hath been taken by many. P. Bridgm, 105. and cites 
8. C. S. P. per Raymond Ch. J. Raym. 453. 


5. If a will be that the feofſee ſhall alien his land, the heir ſball S. P. Br. 
take the profits till the —— be made and they be ſeiſed to his * 
Vor. V II. | E & ule, 13 Hf. 7. 11s 
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uſe, and if the alienation be not made by them, the heir ſhall have 
the land for ever. Per Fineux, Reede, and Tremaile. Br. Feof- 
ments al Uſes, pl. 12. cites 14 H. 7. 33. & 15 H. 7. 11. 

S. P. Put 6. A. deviſed that his executors ſhall ſell his land; till the ſale 


. the heir ſhall take the proſits and they are ſeiſed to his uſe, and if 
deviſed?» they do not alien the heir {hall have the land for ever; per Read ]. 
* &c. Kelw. 45. a. Trin. 17 H. 7. 

to Fe 604 N 

the deſcent is taken away and the executor may enter and take the profit. Co. Litt. 236. a. 


Same cafes 7. A man willed that J. S. ſhall have his land after the death of 


23 his feme, and died, now the feme of the deviſor by theſe words ſhall 


Pl. C. 1:3. have the land for term of her life, by reaſon of the intention of his 
_— of will. Br. Deviſe, pl. 48. cites 29 H. 8. 

13 MH. 5. 

cited by Popham, Pl. C. 521. a. ad finem.—Ss. P. agreed by all. Br. Deviſe. pl. 52. cites tempore 
H. 8.—8. C. cited Vaugh. 264, 265. by Vaughan Ch. J. who ſaid that by this caſe and the caſe 
in Br. Deviſe 52. there is no excluding of the heir, and yet it is ſaid tC: wife ſhall have the land 
during her life by implication. which is no neceſſary implication, as in the cafe of 13 H. 7, but only 
a poilible implication, and ſeems to croſs that difference I have taken before. But this caſe 
of Br. hath many times been denied to be law, and ſeveral jadgments have been given againſt 
it. I ſhall give you {ome of them to juſtify the differences I have taken exactly as I ſhall 
preſs the caſes. | 


[ 352 ] 8. A man ſeiſed of a manor, parcel in demeſne and parcel in ſer- 
Her. 78. vice, deviſes to his wife for all the demejne lands, and all the ſervices 
Wake- and chief rents for fifteen years; and deviſes the whole manor to 
man's caſe another after the death of the wife; reſolved, that the deviſe ſhould 


* not take effect for any part of the manor till after the death of the 


dis.— Dal. Wife, and that the heir of the deviſor after the fifteen years ſpent, 
5 — Cin and during the life of the wife ſhould have the ſervices and chief 
derb Tent, Mo. 7. pl. 24. Trin. 3 E. 6. Anon. 

If the demeſnes had been to his wife for life, and the ſervices and rents for 15 years and the whole 
manor after the wife's life to A. and that after his avi life and the life A. bis beir ſpauld hav» the 
demeſnes and ſervices and rents, in that caſ2 the wife would have the whole for life after the fifteen 
years expired, otherwiſe no one ſhould have the rents, &c. after the fifteen years during her lite, 
which was not to be intended. Per Vaughan Ch. J. on citing the caſe of Mo. 7. Vaugh. 265. in 
caſe of Gardener v. Sheldon. 

The reaſon of the caſe of Mo. 7. is, that the words were expreſs, and ſo no conſtruction can he 
againſt them; but had it been that 7. Shwaid bave the manor after the fifteen years and after th: 
death of the wife, then B. ſhould have the demeſne lands after the wife's death and the rents 
| _ ſervices after the fifteen years. Per Sanders Arg. Sand. 186. Mich. 20 Car. 2. in caſe of Cook 
v. Gerrard. 


4 Mod. 142. 9. A. ſeiſed of a meſſuage, and divers lands in fee, time out 


bn of of mind occupied with the meſſuage, leaſes parcel of the land for 


theſewords years, and after deviſes to his wife, my meſſuage with all the land; 
ſhall not hereto belonging in the occupation of leſſee, and after the deceaſe of my 
— wife, I will, that, it with all the reſt of my lands ſhall remain to 
to the wife y younger ſon ; reſolved the heir ſhall enjoy the land not leaſed 
becauſe during the life of the wife. Mo. 123. pl. 265. Paſch. 5 Eliz. 


there was 

an expreſs Anon. 
deviſe to her before of the other part.—2 Lev. 208. cites S. E.—Vaugh. 266. cites 8. C. and 
Vaughan obſerves that Anderſon Ch. I. at firſt grouuding his opinion upon the caſe in Br. Deviſe, 
pl. 23. & pl. 52. was of opinion that the wife ſhould have the land not leaſed by implication. But 
Mead was of a contrary opinion, for that it was expreſsly deviſed, that the wife ſhould have the 
land leaſed; and therefore no more ſhould be intended to be given her, but the heir ſhould 
have the land not in leaſe during the wife's life, To which Anderſon, mutata opinione, ag—_ 


. 


* 


 B VM. HÞ... IO. FBS. 


_—» 
* 


Kg 


ut 


But Vaughan Ch J. ſays, that hence perhaps many have collected, that a perſon ſhall not take 
Lind by implication of à will, if he takes ſome other land expreſsly by the ſame will; but that is 
no warrantable difference, For it the land in leaſe was deviſed to the wife for life, and after the 
denth of the wife all the deviſor's land was deviſcd to the youngeſt ſon, as this caſe was; and that 
after the death of the wife, and the youngeſt ſon, the deviſor's heir ſhould have the land both leaſed, 
and not leaſed; it had been clear that the heir (exactly according to the cafe of 13. H. 7.) ſhould 
have been excluded from all the land leafed, and not leaſed, until after the deith of the wife and 
the younger ton. And therefore in ſuch cafe the wife, by neceſſary implication, ſhou!d have 
had the land not leafed as ſhe had the land leaſed by expreſs deviſe, and that notwithſtand= 
ing ſhe hal the leafed land by expreſs devife, for elſe none could have the land not leaſed 
during the wife's life. Cro. E. 16. S. C. ſays it was adjudged that the wife ſhould 
have i: for Ler life. Paſch. 25 Eliz. C. B. Higham v. Baker.—2 Le. 226. pl. 237 Higham's 
caſe. S. C. 3 Le. 120. pl. 183. S. C,.—Godb. 16. S. C.--—S. C. cited Arg. Wms's 
Rep. 39. in cafe of Phillips v. Phillips.———S. P. Ch. Prec. 439. Sympſon v. Hornſby cs 
G. Equ. R. 115 8. . ; ; 


10. If lands were deviſed to J. S. after the death of his wife, ſhe 
ſhall have it for life. But if a man ſeiſed of two acres deviſes one of 
them to his wife, and that J. S. ſhall have the other acre after the 
death of his wife, ſhe takes nothing in that acre; becauſe the will 
took effect by the firſt words, cited per Anderſon Ch. J. to have 
been ſo holden in the time of Brown. Godb. 16, 17. in pl. 23. 

Paſch. 25 Eliz. 

11. If a man i ed of two acres of land deviſes one to his =_ for S. c. cited 
life, and that J. S. ſhall have the other after his wife's death, the — Anders ] 
wife has not any eſtate in the latter acre. For ſhe has an expreſs — 
eſtate in the one acre and the will {hall not be conſtrued by impli- Cro. E. 16. 
cation to paſs the other. Cited by Anderſon Ch. J. to have been [ 353 ] 
ſo held in Sir Ant. Brown's time. 3 Le. 130. pl. 183. Mich, 

28 Eliz. C. B. 

12. If the deviſe is waved or the deviſce defers the execution of the Pans, 
deviſe, it is reaſon that the heir enter and take the profits till 564 (a) 
the deviſee enters. But if a ftranger abates after the death of queſtion of 
the deviſor and dies ſeiſed, the ſame ſhall take away the deſcent, chis diffe- 
2 43 pl. 239. Mich. 32 Eliz. C. B. 190. Sir Anthony Denny's . 
cafe, | : | 

13. Though a freehold will go to the wife for life by 
words or implication; yet it is otherwiſe of a term for years, 
becauſe the deviſor could not in his life make eſtate for life 
_ of a term. Mo. 635. pl. 871. Hill. 34 Eliz. Raymond 
v. Gold. | 

14. Deviſe to S. from Michaelmas next for five years, remainder Cro. E. 878, 
to A. and his heirs, S. dies before Michaelmas ; this is a good re- * 2 
mainder in contingency, becauſe being in caſe of a will the freehold -_ cites 
ſhall be in the heir of the deviſor till the contingency happens. 4 8. C. 
Mod. 259. cites Noy. 43. Payn v. Ferrall. 


15. A. deviſed land to B. for years ta commence at the next Mi- 
chaelmas after the death of the teſtator, remainder to C. and his heirs, 
A. died before Michaelmas. The queſtion was, whether this is a 
good remainder ? it is plain it could not veſt eo inſtanti, that the 
particular eſtate determined, becauſe of the term for years coming 
between thoſe eſtates ; but it being in the caſe of a deviſe, it is good 
25 an executory deviſe and the frechold in the mean time ſhall de- 

Le 2 ſcend 


Noy. 43. 
Payne v. 
Ferrall. 

S. C. ad- 
jadged, 
Cited 4 
Mod. 283. 
—. C. Cie 


ted Arg. 


25> . 
Dales in ſcend to the heir of the deviſor. Cro. E. 878. pl. 8. Paſch. 45 | 
i. BR. Pay's caſe, | 


bot's time, 45. and by the Chancellor. 5 1. Mich. 1734. in c:ſe of Hopkins v. Hopkins. And faid 
that had tlie teſtator lived till Mich. the limitation had been a remainder. 


16. Wadham made a [aſe for years upon conditian that the leſtee 
ſhould not alien ta any beſides his children, the leiſee deviſeth the 
term to H. his fon after the death of his wife, and made one Mar- 
fall and another his executors and died; the leſſor entered as for a 
condition broken ſuppoting this a deviſe to the wife of the term 
by implication. But it was held this was no deviſe by implication, 
but the executors ſhould have the term until the wite's death, but 
if it had been deviſed to the executors after the wite's death, the 
executors ſhould, when the wife died, have had the term as 
legatees, but until her death they ſhould have it as executuis 
— Cro. J. 74, 75. Pl. 4. Trin. 3 Jec. B. R. Horton v. 

orton. 

17. A. deviſed that J. S. ſhall have his lands after the death 2 
J. N. J. N. being a /franger, he ſhall not take by this deviſe; 
otherwiſe it is, if A. deviſcd that J. S. ſhall have his lands after the 
death of his wife. Arg. 2 Sid. 53. Hill. 1657. 

eited 2 18. When the deviie is to an infant whe he ſhall be barn, or to a 
9% daughter when foe bali be married, it ſhall detcend to the heir in the 
Tavlor r. mean time; per Cur. Sid. 153. Mich, 15 Car. 2. B. R. Snow ev. 
BiddaL Tucker. 

19. A. tenant for life, reverſion to B. B. devifed the reverſion 
to J. S. when he ſball marry my daughter. Tcnant for life dies, it 
ſhall deſcend till J. F. marry her. 1 Keb. 802. per Hale Ch, J. 
and Windham J. in pl. 70. Mich. 16 Car. 2. B. R. 

Saund. 285. 29. Deviſe of land to A. for life, and of a houſe to the wife for 
S.C.:<ueZ- one year, then deviſes all his lands not ſettled or devited to W. R. 
Ro habend. to W. R. and his heirs after a gear aten tgſtiator's deat, 
upon error and after the death of A. Teſtator dies and the year expired. 
1 A. is yet living and daughter and heir of teſtator and brings eject- 
— — ment for the * houſe. But it was rctolved that the words after te 
ber judg - year and after the death ſhall be cenrued diſtributi vel, and the 
ment was heir ſhall take no interim eſtate, and fo W. R. ſhall take immed 


— — ately after the year. 1 Lev. 212. 1 Paſch. 19 Car. 2. B. R. 


2 Keb. 206. Cook v. Gerrard. 


pl. 44 S. C. a | | | 
adiorngatur. ibid. 224. pl. 76. S. C. and the cout ↄgrecd to tlie words are to be taken 


d ſtributively . 


135 4] 21. A. the huſband on marriage covenanted to ſettle 200 l. a car 
on AH. his intended wife for life, and if he ſheuld die before ſuch 

Jointure fettled, then ſhe was to have ſo much out of lands 
chargeable with dower as would fully recompence the 2001. 2 

a year. A. by will deviſed 200 J. rent-charge to M. for life, to br 

iſſuing out of R. S. and T. in full fatisfadtion of the ſaid articles and 

ower, and deviſed the ifs farms to E. his grandchild to have in- 

mediately aſter the deata of M. his wife; and by a ſubſequent clauie 


hs 


Deviſe, 


he deviſed all the lands ( nit therein before dijprjed of) ts B. his fon 

or life, remainder over. M. claimed the 200 J. rent-charge, and 
alſo the lands out of which it itlued, without extinguiſhment of the 
rent, by reaſon of the words (to have and to hold after the death 
ot M.) but the court declared that they faw no colour to decree 
both, but only the reat-charge. 2 Ch. Rep. 63. 23 Car. 2, Kemp 
r. Kemp. 

22, Eſtate in fee was deviſed to A. and his heirs after the death 
ef deviſor and wife. Deviſor dies. A. who is a ftranger ſhall take 
nothing till the wife is dead, but it ſhall deſcend to the heir in the 
interim. 2 Lev, 207. Mich. 22 Car. 2. B. R. Smartle v. 
Scholar. | I 
preſsly deviſed to the wife. Vent. 323. S. C. held acordingly, per tot. Cur. for 
not be defeated but by a neceilary implication, 


23. Lands deviſed 12 A, his ſiter and heir till B. her fon is 22, and 
alter B. attains that age to B. and his heirs, and if B. dies before 
22, &c. The fee iP veſted in B. immediately, and A. had only an 
eſtate for years till B. be 22. 2 Mod, 289. Hill. 29 & 30 Car. 2. 
C. B. Taylor v. Biddolph. 


354 


2 ſo. 98. 

S. C. reſolve 
ed accord- 

ingly ncts 

witliſtand- 

ing no land 


was ex- 
an heir ſhall 


5. P. by Ray mond J. Ray m. 453, 454+ 


Freem. 
Rep. 243. 
pl. 2 56. 8. 
C. & S. P. 
held accord- 
ingly; but 
ſays it was 


agreed, that if the deviſe had been to B. when he comes 10 22 years and no deviſe made to A. the methery 
then in the mean time the had been in by deſcent.— 8. P. held that the heir ſhall have the fge in 


the interim. 1 Le. 101. Gates v. Holywell. 


24. A deviſe fo 75 8. a ſtranger durante exilio, &c. and after- 
wards to V. R. another ſtranger in fee, Though this was held a 
good deviſe to J. S. yet upon a ſuppoſition that durante exilio was 
a vid limitation to F. S. as being of an unknown ſenſe in our law 
(which it is not) then W. R. cannot claim till the death of J. S. 


and in the mean time the land would deſcend to the heir at law. 


Vent. 326. Hill. 29 & 30 Car. 2. B. R. in caſe of Paget v. Dr, 
Voſſius. 

25. Lands deviſed t9 a ſiranger for 20 years after the death 
of his wife, they thall deſcend to the heir in the interim; but had 
the deviſe been to the heir at law for 20 years after the death 


2 Lev. 191. 
S. C. ad- 
judged. 
2 Mod. 223. 
S.C.adjudge 
ed. 2 
Jo. T 2s 4. Co 


adjudged, 


Vent. 32. 
Smartle v. 
Scholler 8. 
Pp. — : Lev. 
207. . 
& 8. F.—-8. 


4 the wife, there the wife had eſtate for life by implication ; per 
ord Nottingham, Vern, 22. pl. 14. Mich. 1681, Fawlkner v. 


Fawlkner. 262, cites 

13 H. 7. 17. Br. Devife 2. Cro. J. 74. Horton alias Burton v. Horton,-But where ſuch 
conſtructions ww. mk: a forfeiture it is otherwiſe. Arg. cited Roll. R. 398. as Horton's caſe z. 
Bulſt. 192. S. C. cited in cafe of Webb v. Harring.-S if the deviſe was 43 the ſecond ſon ofter the 
& th te wife, ſhe ſhould have an eftate for life by implication ; per Croke J. 2 Bulſt. 127.— 
2 Show. 137. * cites 13 H. 7. 17. b. S. P. —— Lord Keeper ſaid, that a deviſe of land to the heir 


P. Vaugh. 


- after the death of the wife by a neceſſary implication, gives an eſtate for life to the wife, be- 


cauſe the heir was not to take till after her death. 2 Vern, 571. 572. Hill. 1706. in caſe of 
London (city) v. Garway. * [ 2 
355] 


26. By common law one might deviſe that his executor ſhould 
fell his land, and in ſuch caſe the vendee is in by the will, and 
the fee deſcends to the heir .in the mean time; per Powell 
A Salk. 230, Trin. 9 W. 3. C. B. in cafe of Scatterwood v. 

ge. 


E e 3 27. A 


Ch. Prec. 27. A truſt by deviſe was, that the profiis ſhould be 2gral!y 
1679. C:— divided between M. his wife and B. his daughter during the life of 


S. C. Wms ' . : . 
— . to M. and after M's death to the uſe of B. in tail, remainder over, H. 


41. Paich, died toit haut iſſue living H. This by the opinion of the judges 
* of C. B. to whom it was referred, is a tenancy in common be- 
+> tween M. and B. fo that M. has no title to B's moiety either by 


e Her at 


Iz» f:/:- ſurvivorſhip or implication, nor does that moiety either deſcend 
tor, and or reſult to the heir; but as to that moiety during M's life it was 


ny worn SS an intereſt undiſpoſed of, and in nature of a tenancy pur auter vie, 
ſiſted that and conſequently belonged to the adminiſtrator of B. and de- 
— BE creed accordingly. 2 Vern. 430. pl. 392. Hill. 1701. Philips v. 
roſea pla! 14: h 

and — P hilips. 

ſary implication that M. ſhould have it for her life; and the reporter notes the different opinion 
on the cate, viz. The Maſter of the Rolls held that M. and B. were joint tenants, and that 
all ſurvived to M. Afterwards on appeal Ld. Somers held that M. and B were tenants in com- 
mon, and that B's eſtate deter mining by her death, the remainder man or reverſioner had a right to 
that moiety. Afterwards Ld. K. Wright was of opinion that an eftate hy implication aroſe to M. 
ia B's moiety after B's death. But upon referring it to the court of C. B. they conceived that B. 
and M. were tenants in common, and that M. had an eitate puer auter vie, which upon the ſtatut: 
of frauds (that take: away occupancy) ought to go to B's adminiſtrator, viz. M. the mother, and 
tha: B. bad not an eftate tail in truſt; for that mergers are cdious in equity, and never allowed 
ualeſs for ſpecial reaſons. | 


28. Where an eſtate is created by implication it muſt be a neceſſary 
implication; as a deviſe to the heir after the death of the wife, the 
wife takes by way of implication of neceſſity, becauſe it is plain his 
intent was that the heir ſhould not have it till after her death; per 
Ld. Keeper. 2 Freem. Rep. 270. Trin. 1703. 

A. deviſed 29. A. having a wife and two daughters his heirs at law, A. de- 


1 viſed lands to one of his daughters after the death of his wife, though 


bis wife for the daughter was but one of the coheirs of A, Yet it paſſes a good 
bf: for her eſtate for life to the wife by implication; per Cowper C. 2 Vern, 


— — 723. Mich. 1716. in caſe of Hutton v. Simpſon. 


the end of his will deviſes all bis lands tenemente, Sc. in B. C. and D. after the death of his wife to 1 

auphtrs AM. and the heirs male of her body, and for want, &c. then to his other daughter N. 
c. Ld. Cowper thought the wife took no eftate for life; for an implication te d:/inb-rit an heir 
at law muff be neceſſary, which in this caſe it was not, becauſe it may be intended to extend only to 
the lands expreſsly deviſcd to the wife for life, that they ſhould not have thoſe till after her death. 
Ch. Prec. 4:9. Simpſon v. Hornſby. S. C. — 6. Equ. R. 115. S. C.— Ch. Prec. 452. S. C. and 
there it is reported, that the lands deviſed to the wife for life was exnreſſed to be for her jointure 
and in full f all cluims and demands wh th vir h in law and equity, and after that the deviſe was 
that after the death of the wife all the land, Sc. riwverſrn, Sc. and beredit ments whatſoryer not be- 
fore diſpoſed h be to M. Ld. Cowper held that the words ſhould be taken diſtributively, 
viz. All the lanvs given to his wife to go to M. after the wife's death, and all the reſt im- 


mediat Ely. 3 


Wrms's O. J. S. had three ſons, A. B. and C. and alſo two daughters, 
_ +7. and being ſeiſed in fee of land, part whereof is gave/kind, deviſed 

$C. as it to C his youngeſt fin, he or his heir paying 10 l. a year to A. and 

P. by Ld. 10 J. a year to B. and 5 l. a-piece to the aaughters for term of his life, 

Ce Parker. ofter the death of C. and his wife, then it was to go to the ſons and 

daughters of C. accordingly as he ſhould have one ar other, equally to be 

divided between them; C dies, living his wife, Parker C. was of 

opinion that the wife ought to have an eſtate for life by implica- 

tion, the heir at law being excluded by the annuity, but directed 

an iſſue at law, 10 Mod. 416. Trin. 4 Geo. in Canc. Willis v. 

(S. e) Ot 


Lucas. 


Deviſe. 


(S. c) Of Deviſes by Implication; And what is 
a Deviſe by Implication. 


1. O NE deviſed all his goods, jewels and plate, excepting his 
leaſe in C. It was adjudged that all his other leaſes paſſed. 
Arg. Sty. 262. cites 4 E. 3. Br. Grants, 51, 
2. A man made his will in this manner, I have made a leaſe to F. 
S. paying but 10s. rent; this was held a good leaſe. Mo. 31. pl. 
101. Trin. 3 Eliz. Anon. 


of Wright v. Wyvel, by three juſtices, contra Powell, this caſe denied. z Lev. 
C. and Mo. 31. pl. 101. denied by three juſtices, contra Powell. 


3. A. made a feoffment in fee to the uſe of his laſt will, and de- 
viled that his feof /hould be ſeiſed to the uſe of M. his wife for life, 
and after to the uſe of B, _ far life, without impeachment of 
waſte, and after the death of M. and B. and D. wife of B. then, &c. 
It was held that a uſe implied was limited to D. Le. 257. pl. 345. 
18 Eliz. B. R. Manning v. Andrews. ; 

4. A. deviſed that his executors ſhould aſſign his lands to F. S. 
this by implication is a deviſe of the lands themſelves to the exe- 
cutors, for otherwiſe they cannot aſſign. Arg. 2 Le. 165. pl. 198, 
Paſch. 26 Eliz. B. R. in the caſe of Foſter v. Walker, alias 
Walter. 

5. A. wills and deviſes that B. ſhall pay yearly out of his manor of 
D. to J. S. 10 l. It is a good deviſe of lands to B. Arg. 2 Le. 165. 
in caſe of Foſter v. Walker, alias Walter. 

6. A. having two ſons deviſed part of the lands to the eldgſt in tail, 
and the other part to his younger ſon in tail, and adding, that if any of 
his ſons died without iſſue, that then the whole land ſhould remain 
to 3 in fee, and died; the ſons entered; the youngeſt ſon 
died without iſſue, the deviſee in fee entered, and his entry was 
not lawful, for the eldeſt fon ſhall have the land by the impli- 
cative deviſe. 4 Le. 14. pl. 51. Mich. 32 Eliz. C. B. Anon. 

7. A. deviſed that his executors ſhall have his term until his ſon 
John ſhall come to the age of 21 years; when his ſon John comes 
to the age of 21 years, he ſhall have the term by implication. Per 
Coke J. 2 Bulſt. 127. Mich. 11 Jac. in caſe of Roberts v. 
Roberts. 1 

8. A deviſe of an eftate with a perpetual charge, doth not make a 
fee- ſimple by implication, as a deviſe of eight marks every year out 
of ſuch an houſe to maintain a chaplain, and the reſidue of the pro- 
fits of the houſe to buy ornaments and books of the church, yet this 
is not a deviſe of the houſe by implication. Bridgm. 103. Mich, 
14 Jac. in Scacc. Standifh v. Short. 

IS By the bequeſt of the moiety of a perſonal eſtate where the 
tor had money, bonds, and a leaſe 2 years, a moiety of the leaſe 

paſſed. Chan. caſes. 16 Mich, I4 Var. 2.* Lee Vs Hale. 
Ee 4 10. My 


356 


Dal. 34. pl. 
24. S. C. 
— vent. 
57. in caſe 
2.59, 260. 8. 


Cited Arg. 
2 Vent. 57. 


356k 


7 ( 357] 


6 The ori- 
ginal is 
ſnot. ] 
2 Show. 
135. pl. 11. 


20 K 21 


Deviſe. 


To. My will and meaning is, that / it happen that my ſon George, 


Marx, and Katherine my daughters do die without iſſue of their bodies 


N begotten, then all my free lands, which I am now pofſeſſed of, 
hall come remain and be to my nephew Milliam Roſe and his heirs far 
ar- 


eder; Geo. entered and died, leaving two daughters Judith and 

gare“; who after George's death entered. Mary dies, Katherine 
ſurvives and makes a leaſe to the plaintiff, but judgment was given 
for the defendant; for it was held that no e/tate was deviſed to the 
ſon or daughters by expreis and implicit deviſe, neither is there any 
eſtate by implication given to them, for then it muſt be a joint eſtate 
to them tor their lives, with feveral inheritances in tail, and ſeveral 
eſtates tail to them in ſucceſhon, and ſuch an intail it cannot 
be, becauſe it appears not by the will who ſhould take firſt and have 


ſuch e/tate, and tobe next, and therefore ſuch an eſtate tail is merely 


void for the incertainty of the perſon firſt taking. And it cannot 
be a joint eſtate for their lives, with ſeveral inheritances to them 
in tail, for the law doth not regularly admit efiftes to paſs by impli- 
cation, as being a way of paſſing eſtates not agreeable to the plain- 
neſs required by law, and though an eſtate by implication of a will, 
if it be to the Ede of the heir at law, is not good, if ſuch 
implication be not a neceſſary implication, but only conſtructive 
and poſſible, as when it may be intended the teſtator had a mind 
to 3 the eſtate to A. or it may be reaſonably intended other- 
Wie, 
is a neceſſary implication, and the te/tator's intent ought not to be 
conſtrued to difinherit the heir where his intention is not apparently 
but only] ambiguouſly to the contrary. Vaugh. 259, 260. Hill 
r. 2 C. B. Gardner v. Sheldon. | | 
11. A man deviſes his lands in theſe words, I deviſe all my lands 
in Meynell Langley unto my two daughters, Eliz. and Ann, and their 
heirs, equally to be divided between them, and in caſe they happen ta 
die without iſſue, then I give and deviſe all my ſaid lands to my ne- 


phew S. M. eldeſt fon of my brother W. M. and to the heirs male of 


But when A. muſt have it and none elſe can have it, this 


— his body, toith divers remainders over. Ann dies. Eliz. ſurvives. 
And acjudged that Eliz. ſhall hold Ann's moiety to her and to the 


for Pem- 


verton Ch- heirs of her body, by way of remainder by implication. 2 Jo. 172. 
na 1 de. Mieh, 33 Car. 2. B. R. Holmes v. Mynell. . 

viſe it ſhall be governed by the intention of the parties, whether there were legal words or 
not, and ſuch as nature and prudence would direct; ſo that to conſtrue it ſo as to give the 
Iand from the teſtater's own child to one more remote would te to conſtrue againſt nature; 
beſides the words are not ſatisfied unleſs they are ſo taken, for (if they die without iſſue) 
cannot be ſatisfied by one's dying without iſſue; beſides, by the words (all his lands) he in- 
tended that S. M. ſhould take all when he did take; though he agreed, that in a grant it 


28 12. A. deviſed to * wife 600 l. — be paid to J. S. in full — 
. hel. the purchaſe of Black- Acre already ſettled on my wife for part of her 
pn | N the lands were not de per 3 J. 8 Aug Pol J. 
this is not a deviſe of them by implication. 3 Lev. 259. Trin. 
W. & M. in C. B. Wright v. Wivel. | | 
13. In caſe of implicit deviſes there muft be no 2 to any 
act that ſhould have conveyed the land to the deviſee before _ 

: 7 | 6: | will. 


9 a. F IIY i * 


222 — pin bog — — 


will. But the will muſt paſs the land by conſtruction and 
implication. 2 Vent. 56. Trin. 1 W. 3. C. B. Wright v. 


Wyvel. 


14. Where-ever land is exprefsly deviſed, no implication, though Yet ſee g 
ever ſo ſtrong, ſhall carry it otherwiſe. 4 Mod. 142. Arg, Trin. _ _— 


4 W. & M. in the caſe of Bagnall v. Abbot, cites Cro. E. 15. Allen. 


[the caſe of Higham v. Baker,] And. 5 
| | Mod. 62. 
Buſh v. Allen. -3 Le. 71. Anon.— — D. 326. Marg. pl. 1. —2 Vern. 60. Smith v. 


Clever. Paſch. 1688, an eſtate by implication cannot be againſt the plain intent of the party ex- 
preſſed in his will; per the Maſter of the Rolls. 


15. An implication in a deviſe to difinherit the heir muſt, even Gith. Equ, 
at law, be a neceſſary implication. Arg. and agreed to by the Ld. Po 


Chancellor. Cnun, Prec. 384. Paſch. 1714. in caſe of Boutel 8 tatidem 
Mohun, : 9 ; verbis. 


(T. ch To Creditor or Legatee, Where it is a [ 358] 
Satisfaction, 


I, A ſeiſed of lands of inheritance of 3601. per ann. whereof S. C. cited. 
| M. the wife of A. was joint-purchaſor with her baron of 3 rage 
601. per ann. A. by his will declared that M. ſhould have during Butler v. 
her life the third part of all his lands, together with the lands which Baker. 

ſhe had in fointure, the taid part to be aſſigned by his executors, and 

dies. M. refuſes the jointure of 60 l. per annum, and demanded the 

third part of all the ſaid land, viz. 1201. as legacy by the ſaid will, 

and alſo the third part of the reſidue, viz. 601. as her dower, De- 

creed in the court of wards that ſhe ſhould have the legacy of the 

whole 1201, viz. the third part of 3601. and that ſhe ſhould 

have her dower alſo. D. 61. b. pl. 31. Paſch. 38 H. 8. Whor- 

wood v. Liſle, 

2. Baron mage jointure during coverture to his wife, and deviſed 

to the wife for life a manor over and beſides the jointure and dies; , W 
ſhe waves the jointure. Adjudged that the ſhall * not have the original it is 
manor, for it was deviſed to her for the inlargement of her jointure, 48 here, but 


and ſo was the intent of the baron. Cited to have been ſo adjudged — 
5 & 6 E. 6. D. 61. b. pl. 31. in marg. (mall) 


3. A. deviſed 201. to B. in performance of a covenant to pay the 
lite ſum to B. Per Anderſon and Periam J. This is no legacy, 
but the will refers to the covenant, and is in diſcharge of the cove- 
nant and it is but a declaration that the will of A. is that the debt 
ſhall be paid. 2 Le. 119. pl. 164. Mich. 29 & 30 Eliz. C. B. 
Davis v. Percie. 

4. A. covenanted to pay B. and C. 10 l. at their ages of 24. 
Afterwards he made his will and deviſed to B. and C. 101. to be 
paid at 21, in 1 of this covenant. This deviſe is not ac- 


cumulative. Mo. 426. pl. 385. Mich. 29 El. C. B. Margery 


Davis's caſe. 
3. A. 


358 Deviſe. 


5. A. entered into a ſtatute to make his wife a juinture of 50 /, 
p annum; he deviſed 521. per annum to her and her heirs. There 

ing no proof but only conjecture that this was intended as a giſt, 
the court declared it to be in lieu of her jointure, and decreed the 
ſtatute to be delivered up and cancelled, Chan. R. 46. 6 Car. 1. 
Peacock v. Glaſcock. | 

6. The grandfather deviſeth lands to his ſon to pay 101. per an- 
num to the ſon's three daughters; the father gives 2001. in marriage 
with one. Whether the 101. per annum ſhall be included ? Toth, 
141. Mich. 13 Car. Kinington v. Aſtry. 

7. The earl of R. bequeathed 500 J. 1% the plaintiff to be paid at 
the age of 21 years or day of marriage; but before either, the de- 
fendant paid the ſaid Sol. to her father upon condition he would 
make it 10001. which he covenanted to de; and afterwards, by his 
will he deviſed unto his ſaid daughter 10001. to be paid unts her at the 
reſpective times as aforeſaid, and died without mentioning that he 
deviſed the ſaid 10001. in purſuance of the aforeſaid covenant; 
and now, after her father's death ſhe exhibited her bill againſt the 
defendant for the 5001. but it was diſmiſſed. Nell. Chan. Rep, 
31. 15 Car. 1. Willoughby v. Rutland. 

8. If A. promiſe B. to give to C. as much as he ſhall give to any if 
his kin, and afterwards A. makes C. his executor and dies, this is no 
— of the aſſumpſit, inaſmuch as C. has this as executor, 

t was ſo ſaid. Sid. 25. pl. 6. Hill. 12 Car. 2. C. B. in the caſe of 
Shipſton v. Booler. 

359 9. The teſtator g:veth Zoool. a- piece to daughters by marriage 
ſettlement, and afterwards cuts off the intail of his eftate, and by hi: 
will gives the ſame daughters 3ooo l. a- piece. The plaintiff, the 
heir, inſiſts that the marriage ſettlement and will make but one ſet- 
tlement, and the 3000 l. in both is but one 3000 Il. This court, 
with the aſſiſtance of the judges (it appearing by proof that the 1 
tator declared after the marriage ſettlement that he would add to his 
daughters portions ) were of opinion and declared he cut off the intail 
on purpoſe to add to the portions, and that the ſaid 3000 l. in th! 
marriage. ſettlement and the ſaid 3000 l. in the will made 60001. 
apiece, and they could not expound the deeds and will otherwiſe, 
and fo diſmiſſed the plaintiff's bill. Chan. Rep. 199, 200. 13 Car. 
2. Pile v. Pile. | | 

ro. The huſband entered into a fatute ſtaple to pay his wife 500ʃ. to 
if ſbe ſurvived, and afterwards he deviſed ſeveral lands to ber for life, i ell 
and ſome in fee, and made her ſole executrix, &c. She poſſeſſed her- wt 
ſelf of the perſonal eſtate, but procured the ſtatute to be extended WM an 
after the death of her huſband for the 5001. and this was againſt W © 
the heir at law, who was relieved if it ſhould appear before a maſter, MW wa 
that the perſonal eſtate of the teſtator, and the rents by her received D. 
of his real eſtate ſhall amount to more than 5001. but if there be to! 
any deficiency it ſhall be ſupplied by the ſtatute, Fin. Rep. 42. Ve 
Mich. 25 Car. 2. Maſon v. Cheyney. | 1 

11. A. was ſurety for B. B. being ſeiſed of lands deviſes them to and 
C. (his wife) and her heirs, —— if A. pay C. within 5 yea! 


after B's death 1000 J. to enable C. to pay B's debts, then C. was to 
Conve) 


Devile. 


convey the premiſſes to A. in tail to take effect immediately after 
A's deceaſe. A. ſhall not out of the 10001. retain for the debt 
for which he was bound for B. and ſo have a priority. Fin. R. 312. 
Trin. 29 Car. 2. Puleſton v. Puleſton. 

12. A. entered into bond to leave B. a third part of his perſonal 
eſtate. A makes his will and leaves three executors, of which B. 
is one, The court ſeemed to think that this was not a perform- 
2nce, but that there an expreis gift of a third part was neceſſary to 
anſwer to the condition. 2 Jo. 133. Hill. 31 & 32 Car. 2. B. R. 
Impey v. Pitt. 

13. B. was ſurety for A. to ſeveral perſons, and had ſupplied him 
with money of his own. A. gave B. a judgment for 3000l. and 
about five years afterwards A. de e. the ſaid judgment thus, viz. 
If A. ſhould die without iſſue, then his heirs general, or his executors 
or adminiſtrators ſhould within one month after his death pay to B. 
his executors, &c. 3oqol. or ſettle freehold lands of that value on B. 
and his heirs. By will made a twelve-month before the judgment was 
entered into, A. had deviſed a farm of 601. per ann. to . in fee. 
On a bill to ſet aſide the judgment, the debts being paid, for which 
B. was ſurety, an iſſue at law was tried and found that the defeaſance 
was the act of A. only, and not of B. and decreed according to the 
judgment, but the farm deviſed to be quitted, or elſe to be reckoned 
as _ of the ſatisfaction, Fin. R. 454. Trin. 32 Car. 2. Blois 
v. Man. 

14. Speak was indebted to his mother for arrearages of an annuity 

of 5001. per annum Zoool. and makes her executrix, and by will 
deviſes as much land as is worth 20000 J. and deviſes his jewels to 
his wife, The queſtion before North Ld. Keeper, was whether 
mother, being executrix, may retain the jewels towards payment 
of the debt; or elſe, whether the debt ſhall be included in the 200007. 
worth of land, the perſonal eſtate not being ſufficient to pay the debt? 
and my Ld. Keeper held, that inaſmuch as the perſonal eſtate was 
not ſufficient, the lands thould go in diſcharge of the debt, and the 
Jpecrfick legacy ſhall not be loſt ; but if there were not enough beſides 
the legacy to pay the debt, then ſhe might retain. Skin. 158. 
pl. 5. Hill, 35 & 36 Car. 2. B. R. Speake v. Bedley in 
Chancery, | 

15. A, on marriage with M. jaintures his eftate on M. remainder 
to the iſſue of the marriage. Afterwards A. ſells to B. the fame 
eſtate, and by B's direction conveys it to B. and C. in truſt for B. 
who gives a judgment to A. for 12001. the purchaſe money. B. 
and C. ſell to D. and covenant in conſideration of 13001 to convey or 


to pay back the 1 300 l. to D. B. and C. convey to D. but after- 


wards D. is evicted by M. by means of the marriage ſettlement, 
D. makes M. his executrix and dies. B. ſhall pay back the 13001. 
to M. as executrix of D. and ſhe ſhall have that and her jointure too. 
Vern. 284. Hill. 36 Car. 2. Jaſon v. Jervis. 

16. A. on marriage ſettles a rent charge on his wife for a jointure, 
and afterwards deviſes to her part of the land which was charged with 
the rent charge ; per Jefferies C. ſhe may diſtrein in all or any 
part of the lands for her rent and denied to apporticn the rent charge, 


+ but 
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S. C. cited 
z Vern. 354. 
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but diſmiſſed the bill, Vern. 347. pl. 342. Mich. 1685, Knight 
v. Calthrope. | 

17. A. in conſideration of 501. portion, articles to ſettle a join- 
ture after marriage, but before the 5ol. paid or ſettlement made, 
died inteſtate I he wideto adminiters and thereby becomes intitled 
to the 5ol. and brings her bill againſt the heir of her huſband to 
have her jointure according to the marriage articles. Per Jefferies 
C. ſhe ſhall not have the portian as adminiſtratrix and alſo the jrin- 
ture too, which was agreed to be made in conſideration of the money, 
and in expectation that the huſband ſhould have received it, and diſ- 
miſled the bill with coſts. Sed de hoc quære. For ſhe is intitled 
to theſe two demands in diſtinct capacities, and the debts may ap- 
pear hereaſter to exhauſt the aſſets; and it the huſband had actually 
received the 501. and it had been in his poſleſnon ihe would have 
had it as his adminiſtratrix. Vern. 403. pl. 443. Trin. 1687. 
Meredith v. Jones. 

18. A, ſettles lands to raiſe o. er dau@iters, whereof 20001. 
to the eldeſt; afterwards having no iſſue male, A made his will and 
deviſed that all his tands (except the lands charged with tie $5991, 
which were partly jointured on his wife, and which he deviſed to her 
for life, only charged with 100 l. annuity to his ſiſter, and then that 
thoſe lands alſo) /-5uld deſcend ta his four daughters equaily, and that 
the lands deviſed ta my wife, or fointured in ber fermerly hai! not be 
charged with any portions ts my ſaid daughters by virtue of any 
marriage ſettlement; decreed per Ld. Commiſſioners, that the 
eldeſt ſhould have 10001]. more than the other three, And if 
the other three ſiſters did not agree to pay her the 10091. out 
of their ſhares of the land deviſed, then the truitees were to raiſe 
the money according to their power, and in ſuch caſe the mother 
to be re- imburſed out of the inheritance what her eftate for life 
ſhould be damnified. Ch. Prec. 5. pl. 4. Hill. 1689. Ld. Treviot 
v. Spencer. 

19. In 1690, a bill was brought to have 3oool, provided for 


daughters portions an failure of iſſue male by an cid ſettlement in 1631. 


The brother of the plaintiffs who might have barred them by a re- 
covery giving them by will above the value of 309001, it ſhall be in- 
tended a Fenty we Per Commiſſioners. 2 Vern. 177. pl. 161, 
Mich. 1699. Smith v. Duffield. 

20. By marriage ſettlement in caſe of failure of iſſue male, a re- 
mainder is limited to daughters until three thauſand pounds paid, 
There is iſſue a ſon and two daughters; the father by will gives 
ſeven hundred pounds a-piece to the daughters, The ſon by his will 
gives ſeven hundred pounds a-picce to his two ſiſters and makes them 
executors, and reſiduary legatees by which they got about ſeven thou- 


ſand pounds, and deviſes the lands compriſed in the marriage ſettle» 


ment of about two hundred pounds per annum to the plaintiff, who 
was couſin german and heir male of the family, and dies without 
iſſue, By two commiſſioners, againſt one, the proviſion by the 
e will is a compenſation for the three thouſand pounds 
y the marriage ſettlement and they are not to be conſidered as 
heirs, but as ne and e the caſes of Blois v. Blois, 


Veomen v. Brooks, Dekins v. Powell, Jeſſan v. Jeſſon, Ofbaſton 
i I v. Strick- 


e 


Deviſe, 


r. Strickland, &c. But this decree was afterwards reverſed on ap- 
penl to the Houſe of Lords. 2 Vern, 260. Paſch. 1692. Duftield 
v. Smith. | | 
21. A. on marriage of B. with C. his daughter gave bend to B. for 
Cs pirtion, A. devited fever? /ands of ſuch great value to B. and C. 
and their heirs, and makes B. execut;r. Per Cur. Caſes of this na- 
ture depend on circuniſtances, and where a legacy has been decreed 
to go in fatisfaciton of a debt, it muſt be grounded on ſome 
evidence, or at leaſt a ſtrong preſumption, that the teſtator did 


ſo intend it, but it appeared here A. intended to give all he 


could to B. and C. and to defraud his crecitors, ſo cannot 
preſume the deviſe of the lands intended in ſatisfaction of the 
bond debt. 2 Vern. 298. pl. 288. Irin. 1693. Goodfellow 


v. Burchett. 2 
22. A. by his will deviſed ſome legacies ont of his perſonal eftate 


| ts his wife, and devind to her part of his real ęſtate during her 
widrund, and deviſed the reſidue of his eſtate to truſtees for twenty 


ene years for payment 4 debts and legacies; the remainder of the 
whole eſtate he deviſed th the plaintiff (who was his godſon and of 
his name but a remote relation) and to his fit and ether ſons in 
tail, &c. Sommers C. was of opinion, that although what was 
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S. C. cited 
per Maſter 
of the Rolls 
Trin. 1731. 
in the ut 
of Eaſt- 
wood v. 
Vinke, or 
Styles.—A. 
being in- 


given to the wife was net declared to be in lieu and ſatisfattion of debted 


dotcber, and although 12 ate for liſe was deviſed to her but only 
during her widowhood ; yet that in equity it ought to be taken that 
what was ſo deviſed was intended to be in lieu and ſatisfaction of 
dower and that it might be plainly collected and intended from the 
will that it was fo intended, becauſe he has thereby deviſed all other 
his real eſtate to otner uſes; and a collateral fatisfaction may be a 
good bar to dower in equity, though not pleadable at law, and 
decreed that ſhe mult either take her dower, and wave the de- 
viſe, or accept the deviſe, and wave her dower. This decree 
was afterwards reverted by Ld. K. Wright. 2 Vern. 365. Mich. 
1699. Lawrence v. Lawrence. And the reverſal affirmed in 
the Houſe of Lords, 17 May, 1717. Abr. Equ. caſes 218. 


made his 
will; and 
thereby de- 
viſed ſeve- 
ral lands to 
his widow, 
but did not 
mention 1t 
to be in ſa- 
tisfaction of 
her dower. 
and deviſed 
the reſidue 
of his lands 
to his exe- 
cutors till 


his debts paid. The deviſe is not to be looked upon as any recompence or bar of dower, but 3 


voluntary gift. Cu. Prec. 133. Per Ld. Keeper. Mich. 1700. Hitchin v. Hitchin. 
2 Vern. 403. but no decree. Hilchins v. Hulchins. 


2.3. Sir R. B. having flue only daughters ſettled his ęſtate upon 
truſtees to ſell, ſubject nevertheleſs to a power of revocation ; after- 
wards upon the marriage of his daughter with the plaintiff by deed 
reciting that his intent was, that the manor of C. in queſtion ſhould 
go to the iſſue male of the plaintiff, he thereby agreed, that if the 
plaintiff ſhould be minded to purchaſe the ſame to him and his heirs, 
he ſhould have it for 1500 l. cheaper than the beſt purchaſer would 
give for the ſame. Sir R. B. afterwards made his will and gave 
the complainant 15001. to be raiſed out of his manor, but did not 
mention whether it ſhould be in ſatisfaction of the 15001. agreed to 
be allowed the plaintiff in caſe he would purchaſe the ſame. 


Whether this 15001. given by the will, ſhould be intended in ſatiſ- 


faction of the 1500 l. mentioned in the agreement, or whether Mr. 
| B. ſhould 


— 8. C. 


Ch. Prec. 
138. pl. 121. 
Bromley v. 
Jefferies. 

S. C. & S. P. 
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B. ſnould have both? and it was clearly held, that he ſhould not, 
inaſmuch as the 15001. * is to be raiſed out of the ſame lands, and 
the lands are thereby otherwiſe diſpoſed of, ſo that it could not 
be intended by Sir R. B. that he ſhould have both. 2 
Freem. Rep. 245, 246. pl. 315 Hill. 1700. Bromley v. Fet- 
tiplace. | 
24. A legacy of 1501. given by a collateral anceſtor to the daughe 
ter of A. which was paid A. and who after gave her a 1000!. portion, 
fettled a church leaſe on her, and maintained her and her huſband four. 
teen years ; yet held no ſatisfaction. Chan. Prec. 228. pl. 187 Hill. 
1703. Chidley and Ux. v. Lee. | 
Chan Perc. 25. A. gives bond to B. her ſervant to pay her 201. per annum 
e " guarterly fer her life, free from taxes and by will without taking no- 
that ſhe tice of the bond, gives B. 201. per annum for life, payable half yearly; 
ſhould have but net faid free from taxes; decreed the annuity by the will not 


— hows to be a ſatisfaction of the bond, and that 8. fhould have both 
by the wilt the annuities. 2 Vern. 478. pl. 433. Hill. 1704. Atkinſon v. 
was not fo Webb. 

advantage- 

ous to her as the other in reſpect of the times of payment, of the difference of the places, and tho 
being liable or not to taxes. 


A. be- 26. A. deviſed his eſtate to B. his ſon charged with five hundred 


— 1 12 pounds to C. the daughter of B. payable at twenty-one or marriage, on 


M.the the marriage of C. with D. B. gives one thouſand five hundred 
daughter of * portion, but nothing ſaid of the legacy or any releaſe given. 
3 dies and C. marries | C. and E. twenty-one years after 
ewenty-one ſue for the five hundred pounds, For the plaintiffs was cited the 


or mar- Caſe of CHUDLEY v. LEE, where a greater portion was given, yet 


riage, but afterwards a legacy decreed to be paid, not being taken notice of 
before ei- . . % #* , , 
ther, the In the marriage agreement, But the bill was diſmiſſed it being to 


exccutor be preſumed that the one thouſand five hundred pounds was intended 
faden in ſatisfaction of the five hundred pound legacy, eſpecially after this 


. length of time. 2 Vern. 484. pl. 439. Hill. 1704. Macdowell and 
it and make Ux. v. Halfpenny. 


it 10201], | 
which J. S. covenanted to do. The father dai 19co l. to M. payable as aforeſaid, without ſaying 


it was in purſuance of the covenant. M. brought a bill againſt the executor for the 500 l. but it 
was diſmiſſed. N. Ch. R. 38. 15 Car. 1. Willougby v. Rutland (Earl.) 


Chan. Prec. 27, A. on his wife's joining in ſale of part of her jointure gives 


20 Fw her a nete to pay her 71. 10s. per annum for her life, and afterwards 
tions two on fale of a farther part, gives her a bond to pay her 61. 105. per an- 


notes, and num for her life; and by will without taking notice of the note or - 


hed the bond gives her 141. 4 year for her life. The deviſe ſhall be a 
{:tisfation ſatisfaction of the bond and note. 2 Vern. 498. pl. 448. Paſch. 1705. 


of 2 28 Brown v. Dawſon. 
cited 2 Wms's Rep. (615) (616) Arg, 


28. A. on his —_— covenants to purchaſe and ſettle 20 l. 4 
year on his wife for her life, and if he died before it was done to leave 
her Zool. out of his perſonal eftate for her better livelihood and 

| maln- 


n 


maintenance. He died without mating any ſettlement, and by vill 
gives his wife the intereſt of 330 l. with a power to diſpoſe of Zol. 
at her death. Decreed firſt that ſhe was intitled to the Zool. by 
the articles, and that the executors were not at liberty to ſettle 201. 
a year on her for her life. Secondly, that the legacy was not a ſa- 
tistaction of the articles, but ſhe ſhould have the Zool. by the ar- 
ticles and the legacy too. 2 Vern. 505. pl. 454. Trin. 1705. 
Perry v. Perry. 
29. A. by marriage articles agrees to leave his wife eight hundred 
pounds and her jewels, &c. and that notwithſtanding any thing in 
the articles ſhe ſhould not be debarred of any thing A. ſhould give [ 36 3 ] 
her by will or writing, &c. A. —_ one thouſand pounds to the 
wife, and diſpoſed of all his eſtate. Per Ld. Chancellor, the wife 
muſt wave the articles or the will, if ſhe will take the benefit of 
the will ſhe muſt ſuffer the will to be performed throughout. 
2. Vern. 555. pl. 504 Paſch. 1706, Lady Herne & al. v. Herne 
& al'. 
30. A child intitled by his father's marriage articles to an equal 
ſhare of one third of his father's perſonal eſtate has a legacy given 
him by his father's will; if he will have the benefit of the will he 
muſt renounce the articles. Per Cowper C. 2 Vern. 556. Lady 
Herne & al. v. Frederick Herne & al. 
31. Deviſe to a creditor of more or leſs than is due to him, is to 2 Vern. 
be conſtrued as a gift or gratuity, and not a payment of the debt 53. 8. C. 


only, where there are aſſets and prof of kindneſs. 1 Salk. 155. pl. — 
5. Mich. 6 Ann. Per Cowper uthbert v. Peacock. * 
and paro 


proof. — 8. C. cited by the Maſter of the Rolls. 3 Wms's Rep. 227. F. was indebted 50 l. to C. 
aid left him a legacy of 500 l. and made him executor, and after the making of her will borrowed 1 50 J. 
more of him, and died. The Maſter of the Rolls decreed that this legacy ſhould be a ſatisfaction 
of both the debts, that contracted after the will, as well as that contraſted before; but Harcourt 
Ld. Ch. reverſed tlie decree, becauſe a court of equity ought not to hinder a man from diſpoſing 
of ls own as he pleaſes; and when he ſays he gives a legacy, we cannot contradi& him, and ſay 
4: pays a debt; and as to the debt contracted afterwards, he ſaid there was no pretence to make 
dus to be a payment of that. If a legacybe leſs than the debt, it was never held to go in ſatisfaction z 
So if the hie given was ® of a different nature, as land, it ſhould not go in ſatisfaction of money; 
to it the legacy be upon condition, for by the breach he may be a loſer, whereas the will intenvled 
it for his benetit. Note, in all theſe caſes the intention of the party ought to be the rule. 2 Salk. 
$08,  Cranmer's caſe, S. C. cited by the Maſter of the Rolls, 3 Wms's Rep. 227. as de- 
creed by Ld. Harcourt, that a legacy though it exceeded the debt, could not be intended as a ſu- 
tiztaction thereof; and that indeed it may be preſumed, that if the teſtator intended to pay or ſa- 
tisly a debt, he would certainly have taken notice of it. 

S. P. per Maſter of the Rolls, 2 Wras's Rep. (616.) Trin. 1731. Eaſtwood v. Winke or 
Styles. It the ſum given be as great or + greater than the debe, it 18 a ſatisfaction of the debt. 
But if given on @ centingency it is no ſatisfaction. Per Maſter of the Rolls Ch. Prec. 394. Mich. 
1714. Sir John Talbot, alias Ivory v. D. of Shrewſbury Arg. G. Equ. Rep. 64. 

+ S. P. per Cowper Ch. G. Equ. R. 66. in caſe of Daviſon v. Goddard. 500 “/. bequeathed 
te a creditor for zoo l. who was alſo made executor, and ſubmitted 10 account for the furplus, was decreed 
per Parker C. not to go in ſatisfaction of the 300 l. 10 Mod. 400. Paſch. 10 Geo. in Canc. 

v. Mortimer Powell. 
+ Abr. Equ. Caſes 205. Crompton v. Sale. S. P. 


32. A. agreed with B. to give B. 2000 l. portion to be laid out 
by A. he purchaſes lands with 1000 l. and mortgages them, and then 
ſettles purſuant to the articles, excepting only in one limitation. A. 
deviſed thoſe lands to his wife for life, and alſo a legacy in — 

| an 
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and gave legacies to B. and his children, and dies without iſſue of 


his body, leaving the children of B. his heirs at law. Per Cowper 


C. The lands ſettled according to the articles was a good per. 
formance ſo far as the value was over and above the mortgage. 
Then it was urged that the legacy to the children was a bounty, and 
not a ſatisfaction of the demand of the heir; becauſe at the time of 
the legacy it was not known whether he would be heir, or take any 
thing by the ſettlement, and alſo It was a legacy given to him in com- 
pany with ethers, and the diſpute is not between the executor de- 
fendant and a creditor, but between the executor and B. and his 
ſon and daughters; and there are aſſets enough to anſwer every thing, 
Yet it was directed that the maſter enquire what aſſets by deſrent in 
fee, and other perſonal eftate came into his hands, and that to be as 
part of the ſatisfaction of his demand. G. Equ. Rep: 64. Paſch. 6 
Ann. Letchmere v. Blagrave. 

33. A. received 10001. to the uſe of B. and makes B. executor and 
dies, that ſhall go in ſatisfaction. Per Ld. Cò&wper. G. Equ. R. 64. 
Paſch. 6 Anon. in S. C. | 

34. A. on his marriage ſettled lands by which he was tenant in 
tail, and covenanted not to ſuffer a common recovery, but that the lands 
ſhould be enjoyed according to the limitations. But atterwards ſuffered 
a recovery to the uſe of himſelf and heirs. He had only one child, a 
daughter, to tu hem he gave a conſiderable portion on hor marriage, and 
after deviſed the ſaid lands in truſt for his ſaid daughter for life, with 
remainder to her firſt, Sc. fon in tail male, and if ſhe ſurvived her 
huſband, then to her in fee, but if ſhe died firſt then the remainder over, 
and died. The huſband and daughter bring a bill for a ſpecifick 
performance of the covenant, The Lord Chancellor being of opi- 
nion that the covenant did not bind the land, the plaintiffs preſled 
that they might be at liberty to ſue the exccutor, and recover out of 
the ko aſſets, and in order thereto that an iſſue might be di- 
rected, upon which the court directed that iſſue to be, not what the 
huſband, but what the wife, was damnified by the breach of this co- 
venant. Though he ſaid that ſurely the plaintiffs come too ſoon; 
for the wife may ſurvive, and the whole being limited to her, if ſhe 
ſurvives ſhe may perhaps be no way damnified, and that the teſtator 
having given her a portion, the defendant ſhall have liberty to give 
in evidence any thing which may tend to a ſatisfaction of this breach 
of covenant. Wms's Rep. 104. to 108. Hill, 1708. Collins v. 
Plummer. 

35. A. deviſes 101. per ann. to B. fir life charged on houſes held 
by a leaſe for years, and made M. his wife ſole executrix. M. by 
will deviſed 101. per ann. to B. for life, and made J. S. executor, and 
J. S. ſettled lands of his ewn, and charged them with payment of 20/ 
per ann. to B. for life. Ld. Cowper thought the two 10l. annuities 
2 by the ſeveral wills were ſeveral deviſes of two ſeveral 100. 

ut whether the 201. by the ſettlement of J. S. ſhould be additional 
or only in ſatisfaction was not decreed, though it was ſworn * two 
perſons to be intended in ſatisfaction, See G. Equ. R. 66. Paſch. 
7 Ann. Daviſon v. Goddard. 


36. A, 
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36. A. had two daughters M. and N. A legacy of 1001. was left 
to M. by J. S. and another of 5ol. by W. R. and both legacies 
evere in the father's hands as executor «of J. S. and . R. after- 
wards A, by will by virtue of a power charges his lands with 20001. 
and alſo left M. and H. 2501. a-piece. I his is not a ſatisfaction 
of the two legacies to M. Ch. Prec. 314. P. 1711. Meredith v. 
Wynn. | 

37. A father gives legacies to his children by his will, and makes 
his wife executrix, She net having paid the legacies, gives them le- 
gacies likewiſe. One of which was the ſame ſum, and the other a 
greater, Decreed they ſhall not have both, and the latter is 
a ſatisfaction of the former. And where there was a deviſe of 
the lands, with which one of the firſt legacies was chargeable 
it was decreed that this was a deviſe of the money, which is 
payable out of the lands. 1712. in Canc. Barkham & Ux. v. 
Dorwine, 

38. The wif? of 4 freeman ſhall not take by her huſband's will, 
and by the cuſtom tas any part of the huſband's perſonal chattles, un- 
leſs it be expreſsly declared in the will. But otherwiſe of chattles 
real, given to her for her life, or freehold. Ch. Prec. 351. pl. 257. 
Mich. 1712. Kitſon v. Kitſon. 

39. A. covenants to leave his wife worth 6501, he dies inteſtate, 
and her ſhare on the ſtatute of di{tribution comes to 10001, This 
is a ſatisfaction. Per Maſter of the Rolls. 2 Vern. 709. pl. 631. 
Hill, 1715. Blandy v. Widmore, | 


40. By marriage articles the wife's partion of 7001. and 7ool. 
ef the huſband's was to be laid out in land, and ſettled to them and 
their iſſue, remainder to the heirs of the huſband, who afterwards 
dies without iſſue, and by his will gave her all his perſonal eftate, 
which was F greater value than 1400 l. and deviſed his lands to J. 8. 
Ld. Harcourt, and now affirmed per Ld. Cowper, decreed the 
14001. to J. S. as land, and that the begueit of the perſonal eſtate to 


the wife was a ſatisfaction. Ch. Prec. 400. Paſch. 1715. Linguen 


v. Souray. | 

41. In caſe of a legacy to a creditor the zature and circumſtances 
of the debt are material, as if it was up5n an open and running account 
betwixt the teſtator and his executor, /o that it might not be known to 
teſtator whether he owed any money or not to the executor, then the 
teſtator could not intend the legacy to be in ſatisfaction of a debt 
which he knew not that he owed, any more than a legacy can be a 
ſatisfaction of a debt contracted after the making the will; per Ld. 
Cowper. And referred it to a Maſter to ſtate how this debt aroſe, 
with all the circumſtances of it. And in Eaſter term 1718. the 
cauſe coming on upon the maſter's ſpecial report, Ld. C. Parker 
laid, that he was inclined to help the defendant, who by miſtake 


or mifadvice only of his counſel was in a way of lying his right, (as 


to the ſurplus of the teſtator's eſtate which by miſtake he had 
waved in his anſwer, and fo could not now be decreed for him 
and therefore if the plaintiffs would bind the defendant by his 

Vor. VIII. Fi anſwer 


S. C. was 

attrmed 

by Lord C. 

Cow per. 

Trin. 1715. 

Wrns's 
Rep. 324. 
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anſwer from taking the ſurplus as executor, they ought to take 
it upon the terms in the anſwer, viz. the executor waves the 
ſurplus but inſiſts upon his debt and legacy, and he decreed him in 
this caſe, both debt and legacy, even though it appeared by the 
maſter's report, that the legacy was much greater than the debt. 
Wms's Rep. 298. to 300. Mich. 1715. 1718. Rawlins v. 

Powel. - | 
42. A. deviſed 1200]. among the children of B. viz. D. E. F. 
and G. to be diſtributed at the diſcretion of B. but not to be com- 
pelled to pay till 12 Months after A's deceaſe. D. died before 
A. and E. died within {ix months after A. Several years after 
A's death B. paid gool. to F. who gave B. a receipt in full of his 
ſhare. B. by will gave 400 l. to G. in full of her ſhare of the 
1200 l. G. demanded the refidue of the 12001. with intereſt from 
the cnd of a year after A's death. Cowper Ch. held that the re- 
mainder to F. and his receipt for gool. barred him and his repre- 
ſentative from any further claim, and that the remainder be- 
longed to G. and ordered that B. ſhould allow intereſt at 51, 
per cent. for the whole 12001, from a year after teſtator's death, 
and that the gool. paid to F. ſhould be taken out of ſo much prin- 
cipal, as with the intereſt of it would make up oo l. at the time it 
was paid to F. and then to carry intereſt for the remaining princi- 
pal from the end of the year after A's death, and decreed ſuch prin- 
cipal with intereſt to be paid to G. 2 Vern. 744. pl. 652. Hill, 

1716. Bird v. Lockey. 

This was fo 43. A ſervant having lived long in a place without receiving 
— dy any wages, and being at length computed by the maſter to a- 
ofthe Rolts, Mount to 100l. and he gave a lend for 1007, due, and after- 
Hill 1717. wards he bequeathed him 5001. which was mentioned in the will 
omg 3 be fer his faithful ſervices. It was ſaid that this bond being 
_ Gn... for money due for ſervice, and this legacy being given for faith- 
cey's cafe, ful ſervices, it was plain that the teſtator intended this legacy 
Bt 'his in ſatisfaction of all that was due. Cited as Chancey's cates. 
Cecree un See 10 Mod. 399. Paſch. 4 Geo. in Canc. in the cafe of v. 


afterwards : 
r-v-/d per Mortimer Powell. 


Ld. Ch. 
King, up2n the particular circumſluncet varying it from the common caſe, viz, that the will by. 


expreſs words deviſed that 4% »:; dl. b and lacie /hxuld be paid, and that the 1001. bond being 
a debt, and the goo l. 4 legacy, it was as ſtrong as if he had directed both bond and legacy to be 
paid. And ſo the ſeryant had botli debt and legacy. Wrms's Rep. 410. III. 1725. Chancey 5 


caſe, 


44. Pecuniary legacies and annuities given by a codicil, though of 

[ 366 ] 2 value 2 — by the will to the fame perſons ſhall not be 
taken to be a ſatisfaction for the pecuniary legacies given by the 
will, becauſe the annuities are not ejuſdem generis, and the annui- 
tants might die the next day after the teſtatrix, and fo the latter 
ifts, intkead of a bounty might be a prejudice, if conſtrued in ſatis- 
Econ of the legacies by the will, and ſhall not be ſo taken unleſs fo 
expreſſed. And the codicil is part of the will, and proved as part 
thereof, and it is as if both the legacies had been given by the ſame 


will; and it ſeemed a circumſtance tending to prove that the teſtatrix 
| intended 


* 


Deviſe. 


, 
intended additional bounties, for that between the making the will and 
codicil, an additional eftate came to her from her mother; per the 
Maſter of the Rolls. Wms's Rep. 421. 423. &c. Paſch. 1718, 
Maſters v. Harcourt Maſters. 

45. J. Lemon deviſed lands to his wife for her life, and deviſed 
ether lands to the plaintiff his brother and his heirs, The defendant, 
wife of the teſtator, enters into the lands deviſed to her, which were 
of more value than her aower, but not deviſed to her expreſsly in lieu 
and ſatisfaftion of dotoer, and afterwards brings dower againſt the 
deviſee of the other lands, and recovers dower againſt him with 
coſts, who brings his bill in this court to be relieved againſt the 
judgment, the lands deviſed to her by her huſband being of greater 
value, and ſhe in poſſeſſion of them. 

The caſe of LAWRENCE and LAWRENCE in Dom. Proc. was 
cited for the defendant as a caſe in point that the wife ſhall have 
dower, notwithſtanding a deviſe to her for life of lands by 
her huſband, unleſs I 
dower. 

Parker C. ſaid, this point is determined already by the Houſe of 
Lords that there is no relief in this caſe in equity, therefore the 
bill muſt be diſmiſt. MS. Rep. Trin. 5 Geo. Canc. Lemon 
r. Lemon. | | 

4b. Mrs. Tryan having three daughters A. B. and C. by her 
will bequeathed ts A. 1000/7, to B. 80cl. to C. 5001. at age or 
marriage. Afterwards on treaty of marriage of A. with the plaintiff, 
he approving the match, gave P. a note to pay him 500. in fix 
months, if the marriage took effect, in augmentation of her fortune. 
The marriage took effect; the mother fell fick an the day of marriage, 
and died fix days after. The executors inſiſt that the 5001. on note 
was given in ſatisfaction of the 1000]. legacy, or at leaſt of ſo 
much of it as the note was given for. (N. B. Theſe daughters 
had portions of 15001. by the father*s will.) The defendants inſiſted 
tit the mother aſter giving the note declared, that ſhe only intend- 
ed to give her daughter A. 10001]. and was uneaſy during her ſick- 
nels that her will was not altered, and gave directions for that pur- 
pole, but died without altcring the will, and they made proof thereof, 
and inſ/ied that the words (in augmentation of her portion) was to 
te applied to the portion 10 her by her father. Allo that the mother's 
alets would not ſatisfy all the legacies in the will, if this note ſhould 
de paid, Objection, that the will gives a legacy of 10001. and the 
evidence is to controul it, it is not to prove any thing conſiſtent 
with the will, or to explain it, as where two are of a name where a 
legacy is given, and afterwards the teſtator becomes indebted to the 
legatee, that cannot be ſuppoſed to be given in ſatisfaction of the 
lebt, which was not then contracted. But in regard the proper 
ueſtion was, whether the mother hath not, by giving a note, ad- 
anced part of the 10001. in her life-time, with intent to make the 
001. irrecoverable, ſo the evidence was to explain, but bare decla- 
tions of a teſtator ſhall not be given in evidence, for that would be 
d make a will in writing alterable by parol. The teſtator died 

Ft2 before 


clared to be in lieu and fatisfation of 
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Doevite. 


before ſhe had altered her will or finiſhed it, but no witneſſes go- 
ing* to the value, Ld. Chancellor fent it for a maſter to ſtate the 
value, and reſerved the farther direction. The 5001. had been paid, 
and the defendants agreed- to let the plaintiff have another 5091, 
admitting the 10001. to be due in all events. Hill. 6 Geo. Canc, 
Pepper v. Weyneve. | 

47. If a man gives a legacy to a creditor 20 the amount of his debt, 
this has been conſtrued a payment or fatisfaction of the debt, bo- 
cauſe a man muſt be ſuppoſed to be juſt before he is bountiful, 
But there can be no pretence to ſay that becauſe a teſtator gave 4 
l-gacy of 500. to his debtor, therefore this was an argument or evi— 
dence that the teſtator intended to remit him the former debt. Per 
the Maſter of the Rolls. 2 Wms's Rep. 128. 132. Paſch. 1723. 
Jeifs v. Wood, & al'. 

48. A. made his will and gave Iool. legacy ta his executor, and 
afterwards contratted a delt of 251, with tis executor (who was an 
attorney) for fees and buſineis done. Ld. C. King reſolved with- 
out dificulty, that this debt being contracted ſubſequent to the will, 
the legacy could be no ſatisfaction for the ſame. 2 Wms's Rep. 
343. Hill. 1725. Thomas v. Bennet. 

ms's Rep. 49. A man indebted by bond to his ſervant, gives het 500l, for 
408. Chan- her lang and faithful ſervice, though the legacy is more than the 
S ©. bond, yet ſhe ſhall have both, Sel. Caſes in Chan. in Ld. King's 
ereed ac- time. 44. Trin. 11 Geo. Chancy v. Wotton. | 

cordingle, 

and the court ſaĩd they were not by this reſolution ver- turning the general rule: but that this czſe 
was attended with particular circumſtances varying it from the common cafe, viz. that the tet- 
tator, by the expreſs words of the will, had deviſed, & Tit all his debts and legacies ſhoul 
be paid, and this 1001. bond being then à debt, and the 5201, being a legacy, it was as ſtrong 
as if he had directed that both the bond and legacy ſhonld be paid; that when the teſtator gave 
a bond for the 100 l. arrear of wages, it was the fame thing as paying it, and as if he had actually 
paid it, and had afterwards givei: the legacy of col. the executor could not have fetched back. 
the 100 l. and made the def=-nd-vt retun, fo neither ſhuuld the bond in this caſe be fatisfied by the 
bequeſt of the legacy. His lordſhip alſo obſerved, that tie executor (the plaintiff Mr. Chancer) 
did not himſeif take this coco l. legacy to be a ſatisfaftion for the bond, as appeared by his having 
voluntarily paid the 1oc J. to the defendant, and that lis lordſhip was of the ſame opinion. 80 


the decres at the Ruils was revered, aud the defengam (ils maid fervant) had both her debt and 
Ums « £50, A. had ſix ſiſters B. C. L. E. F. and H. and deviſed 10 B. 
kep. ez. S 3 _ - s 

"W; --* C. and D. annuities fer lives of 101. each, and to E. F. and H. an- 


nuities of 51. each ts be paid aut of bis perſanal eftate, and gave all the 
rejt of his rea! and perſenal eftate to A. his wife, whom he made ſole 
exccutrix. Afterwards M. Ly will gave two annuities of 51. each 
t E. aud F. and their heirs in coſe they hajpen to over-line B; and 
alſo another annuity , 101. to H. and her heirs ; and another of 51 
to D. and her heirs ;, but takes no notice of A's will, or that B. D. 
E. F. and H. had any annuities given them thereby, It was urged 
that theſe annuities being charged on the perſonal eſtate, and M. 
made executrix, ſhe was as a debtor for them, and ſo the legacy by 
M. a ſatisfaction of the annuities given by A. to the ſame perſons. 
But per Ld. Chancellor that point has been carricd too far, and he 
would carry it no farther, eſpecially there being aſſets, to anſwer 
both, and there can be no pretence to ſay that the two firſt annu- 
: Itles 


Devile, 


ities of 51. each can be a ſatisſaction of the like annuities given 
by the hutband, becauſe they are given upon the cantingency 
of over=living ſuch a one, which hes nat yet happened, and poſſibly 
never may; and then ſhall the annuities for life, which are certain, 
be extinguiſhed, by giving the ſame perſons annuities in fee on a 
contingency which may never happen; and if that be ſo, as to theſe 
annuities there is no reaſon to imagine the wife had a different in- 
tention as to the others, or that the intended two of them ſhould 
go in ſatisfaction of the like annuities given by her huſband, and 
the other two not; and the caſes where a legacy has been held to be 
a ſatisfaction of a debt are where the debt was ow:ng by the ſame who 
gave the legacy; but if ſuch legacy be given upon a contingency, 
or to take place at a future day, it is no ſatisfaction of the debt; 
and therefore it was decreed, that the annuities given by the wife 
were diſtinct additional annuities, and not an enlargement only of 


the huſband's annuitic from an intereſt for life to an intereſt in fee, 


as it was urged to be, and therefore ſhould go in ſatisfaction of thoſe 
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annuities; which the court held they thould not, but that the 


annuitants ſhould take both. Abr. Equ. Cafes 205. Trin. 1729. 
Crompton v. vale. | | 

51. The Matter of the Rolls ſaid, he looked upon it as a ftretch 
that where 2 man has owed J. S. 1001. and after gave him a le- 
gacy of 100 J. this latter has been taken in fatisfaction of the former 
lince at that rate nothing is given. But though the court has gone ſo 
far, it never conſtrued a deviſe of land to be a Jn for a debt 
of money, much leſs has it decreed that a legacy of a 4% ſum than 
the debt ſhould be d:emet a ſatisfaction pro tant. 2 Wms's Rep. 
(516) (617) pl. 191. Prin. 1731. in cafe of Eaſtwood v. Vinke 
or Styles. 

52. 30,0001. is covenanted to be laid out in land, the money 
nced not be laid out all together upon one purchaſe, but if laid out 
at ſeveral times it is ſufticient ; and if the covenanter dies, having 
purchaſed ſome lands which are left to deſcend this will be a ſatiſ- 

action pro tanto. Per Ld. Talbot. 3 Wms's Rep. 228. Mich. 
1733. Lechmere v. Carliſle (Earl of). 

53. Huſband an marriage ſettled 1001. per ann. pin-meney in truft 
for his wife for her ſeparate uſe which becomes in arrear, and then 
the huſband by will gives the wife a legacy of 5001. after which 
there 1s a further arrear of the pin-money, and then the huſband 
dies; this legacy being greater than the debt, decreed even in the 
caſe of the wife to be a ſatisfaction of the arrears of pin- money due 
before the making of the will. 3 Wms's Rep. 353. Paſch. 1735. 
Fowler v. Fowler, 

54. One having by his will given his wife oo. in money on his 
death-bed, ordered his ſervant to deliver to his wife then preſent two 
bank notes payable to bearer, amounting to 6001. ſaying he had nat 
dane enough for his wife; this gift is additional, and ſhall not be 
conſtrued a payment of the former legacy in the teſtator's life-time, 
3 Wms's Rep. 350. Trin. 1735. Miller v. Miller, 


1 ; (VU. c) 


* 93 Se 4 - 
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_ diftrein for all the arrearages incurre 


Devite. 


(U. c) Immediate Deviſe What is. 
In reſpect of the Incapacity of the firſt Deviſte. 


1. TF a man deviſes to one for life, the remainder to another in fee, 

and dies, and the tenant for life waves the deviſe, then he 
in remainder may enter immediately. Br. Waiver de choſes, pl. 1. 
Cites 3 H. 6. 46. 

2. Where a deviſe is ta a monk, remainder to B. In this caſe B. 
Mall take immediately, becauſe deviſe to a monk is void; but if it 
were that after the death of the monk it ſaruld remain, B. ſhould not 
take till after the monk's death; per Powell J. 12 Mod. 28 5. cites 
9 H. 6. pl. 34. 39. f. 16. 

3. The father deviſed his goods to his for, when he ſhould be of 
the age of 21 years, and if he ate before that time, then his daughter 
ſhould have them ; the ſon died under age. Adjudged that the daugh- 
ter ſhould have the goods immediately, and not ſtay till the time 
her brother would have been of age, if he had lived. And, 33. pl. 
82. cites Mich. 4. E. 6. Anon. 

4. Baron and feme jointenants for life, remainder in fee to the ba- 
ren; the baron deviſed a rent of 4l. cut of the manor to a fon with 
elauſe of fire for his child”; part to be paid yearly. The baron 
died; and 19 years afterwards the wife died. The court agreed 
that in caſe of a grant by a reverſioner after a leaſe for life of 2 
rent-charge after the death of the 3 that the grantee ſhall 

after the grant, even during 
the life of the grantor, and it was urged by counſe] this was ſtronger, 
for this rent, as it appears by the words, was deviſed to the avowant 
(for his livelihood) and (for his children's part) which words imply 
a preſent advancement; and theſe words yearly (to be paid) are 
ſtrong to that intent. It was adjourned. Le. 13. pl. 16. Mich, 
25 and 26 Eliz. P. R. Rearſby v. Rearſby. 

5. Remainder-man in fee on an eſtate for life deviſed it to his 
wife yielding and paying during her natural life 20s. and dies, 
living the tenant for life ; the rent ſhall not begin till the remain- 
der falls ſo as the general words refer to the beginning of the eſtate, 
though the words imply that the rent ſhall be paid preſently. Arg. 
bn 64S: pl. 330. Paſch. 33 Eliz. B. R. in cafe of Lord Mordant 
v. Vaux. | 

6. A. deviſed lands unto M. his wife until B. his daughter ſhou'd 
be 21, and then to M. and B. jor their lives. Per Anderſon, Bea- 
mond and Walmſley, this ſhall enure as an immediate deviſe, and 
the term is extinct in the freehold, and they are jointenants in th? 


freehold. Cro. E. 532. pl. 66. Mich. 38 and 39 Eliz. in Scacc. 


Block v. Pagrave. 
7. A deviſe to his wife till his fon fhall be of the age of 24 year:, 
then to the ſon in fee, and if he die before 245 ur, without iſſue, then 
4 | | 10 


Deviſe. 


to the wife \for life, remainder to A, &c. The teſtator died. It was 

adjudged that the fon had a fee ſimple preſently. For an eſtate 
tail he could not have till he was 24 years old; and after the death 
of his father there was no particular eſtate to ſupport that eſtate in 
the remainder till he ſhould come to the age of 24 years, fo that 
he took by deſcent immediately. Arg. 2 Mod. 291. cited as ad- 
judged about 17 or 18 Car. 2. in cafe of Taylor v. Wharton. 

5 A. poſſeſied of a term purchaſes the inheritance of the ſame 
lands in the names of others in truſt for himſelf and his heirs, 
makes his will in writing, and deviſed to B. all His eſtate in the ſaid 
term; and my will is, that my executors and truſtees ſhall ſo convey 
my eſtute to B. that the ſame may remain to him and the heirs male of 
his body. This is no preſent deviſe of the term, and ſo not forfeited 
for a felony done by B. Sid. 403. pl. 20 & 21 Car. 2. B. R. Sir 
G. Sand's caſe, | 

9. If a deviſe be of /and to A. and his hetrs within four years, it 
is a preſent deviſe, per ſerjeant Pemberton; Arg. 2. Mod. 286. 
Hill. 29 & 30 Car. 2. C. B. in caſe of Britain v. Charnock, 

10. Deviſe to A. (his heir at law) z:!! B. be of age, and then to B. 
in fee, Teſtator died. B. died within age, yet a fee veſted in B. 
8 2 Mod. 289. Hill. 29 & 30 Car. 2. C. B. Taylor v. 

iddal. 
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Held that 
the heir 
ſhould have 
the fee in 


1 Le. 101. 


Gates v. Halywell. 


11. M. ſeiſed in fee, gives his lands after his death without iſſue 
male to H. in tail male until he or they make any atts to alter or diſ- 
continue this eſtate tail, and then to T. and the heirs male of his body, 
with ſeveral remainders over. The deviſor dies without iſſue, H. 
enters, T. dies leaving R. H. levies a _ R. enters. It was ob- 
jected that R. could not enter, becauſe the remainder deviſed to his 
father was contingent, viz. to ariſe upon H's alteration of the 
eſtate, and not before, and then l'. dying before the contingent 
happened, the remainder could not veſt ; but reſolved the remainder 
to T. was not contingent, but an immediate deviſe ; becauſe ſhould it 
be contingent the deviſor's intent would be deſtroyed, which was, 
that every one in remainder ſucceſſively ſhould enjoy the land. 
Raym. 429, 430. Hill. 32 & 33 Car. 2. B. R. cites 2 Cro. 696. 
& Jones 56. Foy v. Hinde. | 

12. Deviſe of lands to B. in tail after debts paid, is as a preſent 
deviſe ; for whenever the debts {hall be paid it will be the ſame 
thing as if no ſuch debts had been, Wms's Rep. 144. Arg. and 
admitted per Lord Harcourt, And. Ibid. 145. Paſch. 1711. in cafe 


of Bale v. Coleman. 
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13. Lands were deviſed to his wife for life, till bis r and heir 


apparent ſhould attain 21. and when he ſhould be 21. then to his fon 
and his heirs. Harcourt C. held, that the remainder veited preſently 
in the ſon upon the teſtator's death, and was not to expect till the 
contingency of attaining of his age of 21 years ſhould happen, for 
then he dying before that age it would never have veſted. Abr, 


Equ, cafes 195. Hill. 1713. Manfield v. Dugard. 
Ff 4 | 14. A. 


2 . 
: 
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The truſt 14. A. has two ſons, B. the eldeſt, C. the youngeſt, A. deviſed 


. lands to truſtees, and their heirs and executors for 500 years upon 
edtob- to fuch truſt as by will ſhould be declared, and after the term ended 
pay A's then to the uſe of the elde fon of L. to be begotten, and tha heirs 
e males of his body, and for default of ſuch iſſue to the uſe of C. and 

egacies , r . 1 . * 
hich the heirs male. of his bady. A. died. B. had no iſſue at A's death, 
we:econt- Upon a reference to the judges they certified that B. ſhould take 
rap . 5) immediately ; 1. Becauſe the ſen of B. ( rot yet barn) cannot take 
by way of remainder, there being no particular eſtate to ſupport 


arniiuity to 
B. for life, it. Nor, zdly, Can he take by way of executory deviſe ; ſo that 
e 3 if the fee mple ſhould deſcend to the heir at law and veſt in 
eee him till the contingency happened, it would tend to a perpetuity z 
preritics afterwards tie parties agreed. ꝙ Mod. 4 Trin. 8 Geo. Gore v. 
Win! 10 ol Gore. 
A- Piece tor 
his younger children, parable at 21, and maintenance in the mean timg, and the truſtees to raiſe 
the ſanic out of the ſaid term, and then the term to attend the inheritance. 2 Wans's Rep. 28. 
It was ar ued that the c irges were i Treat, and the perfor mance of tome {0 diſtant 
in all like! 100d, that in a court of law it ouglit to he looked upon as an abſolute term for the 
whole 500 years. 2 Wme's Rep. 38, 29. And the judzes certificate and reafon why it c nt 
to te ﬀ 2 .:5 nern v d vile Wi, becaule it ws £99 remote, viz. after C00 VEU' 3s But Lord Mac- 
clestield was Julatisfi-d with this opinion of the judges, and ſaid that this being but a tuſtterm 
and to be conſidered in equity as a ſecurity only for money, it ought not to make the deviſe 
over void. Afterwards B had a ſon and died, and the ion of B. bringing this matter 
again into chancery in Ld. King's time, his lordthip ſent it a ſecond time into B. R. when 
the judges there being all new judges gave their opinion contrary to their predecefſors, viz. 
that it was a good executory Czvife, and not too remote ; for that it muſt one way or other hap. 
pen on the death of B. whether he ſhould have a fon or not, and that either upon the birth of the 
ſon, or apon his death without iſſue male, the freehold muſt veſt. Trin. 1722. 2 Wms's Rep. 
645. Gore v. Gore. And the reporter ſays that Lord Raymond alſo was of the ſame opinion. 
Ibid. 

nd afterwards C. dird without i ue, whereupon P. a next remainder-mar bringing this matter yet 
once m re into chancery in Ld. C. Talbot's time, his lordſhip referred this matter again to the 
judges of B. R. who certified that they thought the remainder good, and that an interim eſtate fi- 
the Gre of the on of H. (and who is fince born) di cαν,]“ 20 B. and fo the contingent remainder 


ſupported. (Ut audivi.) 


13711 (W. c) What is a Lapſed Deviſe. 


2 Brownl. 1. EVIS E to a mont for life, remainder to a man capa» 
. ble. The remainder is good in preſent poſſeſſion, yet the 
Flemins * . . . . * VI * II 

Ch. j. S. r. particular eſtate is void a principio. Arg. Mod. 519. cites 9 H. 6, 


fer fo. 24. 
Coke Ch. ]. 4 
2 Bulſt. 252. S. C. cited, and Perk. ſ. £63. and Pl. C. 25. in Colthirſt's cafe. It is not good as 


a ten der but as a new deviſe; per Cleuch. Ow. 112, — Nothing paſtes to the re nn nder-man 
till the death of the monk. Arg. 1 Mod. 120. cites Le. 195. [But that is, that the deviſee in 


remainder ſhall take the land preſently. ] 


Ihid.M rg. 2. Deviſe of lands to A. for life, remainder ts B. in fee; deviſee 
3 er life dies in life deviſer; he in remainder may enter and ex- 
. ecute his remainder. D. 122. a. pl. 20. Mich. 2 & 3 Ph. &. M. 


according- 


ly. Mich. 37 cites Perk. [S. $00. ] 


& 38 Eliz. 

Fuller's caſ*. Cro. E. 422. pl. 20. S. C. & S. P. accordingly.—— 8. C. cited per Cur. 
2 Vern. 723. Mich. 1716. 2 Vern. 468. Arg. cites Plowd. C. 345. a. in Brett v. Rigden's 
Cafe, ———Cart. 4 S. b. in caſe of Davis v. Kemp.—8 Mod. 126. S. P. per Cur. in cafe of 


Gooeright v. Opy. cites Perks 108. b. 109 a 2 Brownl. 247. S8. P. Deviſe to A. in 


tail, 
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tal, remainder to B. in tail. A. dies, B. ſhall take; per Harper J. Pl. C. 414.—-But if 
the deviſe be to A. for life, and there is »9 {> per/92 a; A. there the deviſe is void: per Harper J. 


Pl. C. 414. 


. The teſtator had two ſons and one daughter, and being ſeiſed 
in fee he deviſed his lands 79 his wife for ten years after his deceaſe, 
remainder to his youngeſt fon and his heirs, and if any of his two ſons 
died without iſſue, remainder ta his daughter and her heirs, The 
yꝛungeſt ſon died without iſſue in the life-time of his father, and 
then the father died without altering his will, All the court held 
that this was a good remainder to the daughter, notwithſtanding the 
death of the deviſce without iſſue in life of the teſtator, and would 
not argue the caſe, Dyer 122. a. pl. 20. Mich. 2 & 3 P. & M. 
Rickman v. Gardiner. | 

4. A devile to A. NM. the dean of Pauls, and the Chapter there 
and their ſucceſſors, and A. N. dies and J. S. is made dean, and after 
the deviſor dies; the hew dean ſhall take, though not by the words, 
yet according to the intent; for the chief intent was to convey it 
to the dean and chapter and their ſucceſſors for ever, and the ſingu- 
lar perſon of A. N. was not the principal cauſe though perhaps it 
was one of the cauſes 3 per Manwood, Pl. C. 344. b. ad finem. 
Trin. 10 Eliz. in caſe of Brett v. Rigden. 

5. A. deviſed lands 72 his wife for life, and afterwards to B. his 
fon and heir, and if fhe die before the ſon's age of 24, then J. S. to 
have the land till the fon is 24. A. died. J. S. died living the wife, 
the ſon being under 24 years. Per Anderſon and Periam J. the ex- 
ecutors of J. S. hall not have the land till the ſon's age, but Rhodes 
and Windham J. doubted. 3 Le. 195. pl. 244. Hill. 24 Eliz. C. B. 
Anon. 

6. Deviſe may be to the uſe of another; then when ey que wſe 
dies in the life of deviſor deviſee ſhall take it, and when a ſon is 
born it ſhall go to him (the deviſe being to ceſty que uſe and the 
heirs male of his body.) But if the 2% be vaid, then deviſee ſhall 
have it to his own uſe, Arg. But by Wray and Anderſon the de- 
viſe is void, and it is all one with Bret and Rigden's caſe ; and by 
Anderſon, if a man deviſe land 1 the 1% of one, which uſe by poſ- 
ſibility is good, and by poſſibility is not good, if afterwards, ceſty 
que uſe cannot take, the * deviſe fhall be to the uſe of deviſor and 
his heirs. Le. 254. pl. 363. Trin. 33 Eliz. B. R. Ellis Har- 
top's caſe. 


Sy mpſon , H 


7. A. had four ſons, and deviſed to the younge/t in tail male, with 
remainder ſucceſſively to the other three; the youngeſt dies in the 
5 of oo having iſſue male, if the iſſue ſhall take, quzre ? 

,ourt divided two againſt two, Mo. 353. pl. 476. Hill. 36 Eliz. 
B. R Fuller v. Fuller. 


ſhall enter preſently. Cro. E. 423. pl. 20. Mich. 37 & 33 Eliz. B. R. the S. C. 
722. Mich. 1716. Decreed that the iſſue ſhall not take. Hutton v. Simpſon. 
449. Sympſon v. Hornſby S. C. & P. G. Equ. R. 115. S. C. 


*[372] 
ro. E. 
243. S. C. 
adjudged 
t hat the heir 
ot the devi- 
for Mill 
take. 
2 Vern. 723. 
Arg. S. C. 
cited. 
Ch. Prec. 
440. in 
caſe of 


ornſby. 


Adjudged 
that the 
iſſue ſhall 
not take 
but the 
next in re- 
mainder 

2 Vern. 
Ch. Prec. 


Deviſe t2 . in tail, remainder h B. and the iſſue of her lody lawfully begetten, remainder to the 


right heirs of A. for ever. 


A. died without iſſue living the teftator. B. after making his will 


had itlue C. who was alſo heir at law tv A. aud dies living the teſtator; reſolved that 


the 


* 


— — . * 
+ 
—— — ———1— a. Fa —ͤ— Rr 


—— — — 


A iS · 


— — . 


. 
1 
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the heir at law of the teſtator and not C. ſhall have the lands. -10 Mod. 369. Woodright v. 
Wright. ————Wrns's Rep. 397. Hill. 1717. Goodright v. Wright. S. C. | 


But B. dy- 8. Deviſe to B. and the heirs of his body, remaindey to C. and the 
ine gente heirs of his body. Per. Popham Ch. ]. none will doubt if B. had 


dvi e and 1 A A 

living the been dead at the time 17 the deviſe, but that the Heir ſhould take it as 
teſtator it a purchaſor. Cro. E. 423. pl. 20. Mich. 37 & 38 Eliz. B. R. in 
_ 3 caſe of Fuller v. Fuller. 

mainder. Adjudged Cro. E. 423. in the cafe above.— 3 Mod. 224. Arg. cites Cro. E. 423... 
4 Mod. 283. in cafe of Reeve v. Long cites S. C. Arg. ſays that it being in the caſe of a ſon it was 
not the intent:on of the father to difinherit him, but (it is ſaid in margin) that if the deviſe 
had been to a Pranger, then to make the iſſue ot B. take, there muſt have been a new publica- 
tion of the will B. died in the life of teſtator leaving iſſue, yet C. ſhall take and not the 
iſſue of B. and the words heirs or heirs males of his body denote only the guantity of the rf ar, 
per Cowper C. but ſaid that the conſtruction of law in thoſe caſes was extremely rigid and 
Jevere, and that the teſtator's meaning was, that C. ſhould not take while there was any ifſue-male, 
or iſſue of B. but ſince it was not res mt-gra, he was bound by the former reſolutions as it was a 
point of lau, but fince it was ſo and by that means an heir at law diſinberited as to a moiety he 
would decree no account of the rents and profits there being no infany and left them to law. Cb. 
_ 439. 452. Paſch. 1716. Simpſon v Hornſby. Gilb. Equ. Rep. 120. S. C. in totidem 
verbis. | 


Becauſe 9. Deviſe of lands to A. and his heirs. A. dies before the deviſcr. 
heirs here Deviſe is void. 1 Rep. 155. b. Mich. 40 & 41 Eliz. B. R. in the 
et mia, Rector of Chedington's caſ 

of limitati- ector o E gton S Cale. 

on Jenk 124. pl. 50. Jo. 59. Pl. Com. 345. a. Brett v. Rigden.— Cited 2 Vern. 
468. 2 Vern. 722. Hutton v. Simpſon. S P. Simpſon v. Hornſby. Ch. Prec. 440. 
S. P. and cites Bret v. Rigden, and that the words heirs or Lein of the lady, &c. are only to exprets 
the quality f the fate, as to give a fee by the word (heirs) or a tail by the words (heirs male of the 
body, &c.) But that they are not in either cate any deſcription or &;/*pnu19n of the perſon, who was 


te take by purchaſe. 5 
* For by the will the heir was intended to take by deſcent, but if the lands paſs he muſt now 


take i purchaſe, per Trevor Ch. J. 11. Mod. 156. in delivering the judgment gf the court in the 
caſe of Archer v. Bokenham. In this caſe there was no compleat deviſe, becauſe the anceſtor 
to whom the deviſe was made dying in the liie- time of tne deviſor, there was w drm} e at the time 
rhe will dv to take H; per jekyl Maſter of the Rolls. 10 Mod. 42 1. Mich. 5 Geo. 1. in caſe of 


Marks v. Marks. 


Mo. $37. 19. In cafe of a kaſe for years deviſed to A. and after the death of 
P. * A. te B. Adjudged that B. dying before A. the executors of B. could 
mory not take, for that it was only a contingency and no intereſt, t 


Almory 
S. C. aareed Bulſt. 191. Paſch. 10 Jac, Price v. Atmore. 


accordingly. a 

4 Le. 245. pl. 401. S. C. agreed that the executor of the ſon could not enter. 

[ 373 ] 11. Deviſe of lands in fee to A. for life, then to B. the fon of A. 
and for default of heirs of B. to his own right heirs for ever; and 
the teſtator deviſed a mortgaged term in poſſeſſion to A. to do with 
it for the only uſe of B. as he pleaſed, and that B. ſhould enjoy the 
fame at his age F twenty-one years ; and nat before; and if he died 
before, then he deviſed all that he had bequeated to B. to C. D. and 
E. equally to be divided. D. died after the teſtator (but in the 
life-time of B. the firſt deviſce, and before the contingency happened; 
decreed that the executors of D. are wholly excluded of any benefit 
of the deviſe either of the mortgaged term or the lands in fee. 
Fin. Rep. 217. Trin. 27 Car. 2. Edwards v. Allen. | 

12. Devife to his ſiſter, who was his heir at law, for years, till 


ter fon by a ſecond huſband comes to twenty-one, _ 
im 


him in fee, He died within age, Yet a fee veſted in him 
preſently. 2 Mod. 289. Hill. 29 & 30 Car. 2. C. B. Taylor v. 
Biddal. | 

13. If lands be deviſed to A. and his heirs, and A. dies before the Vent. 342. 
teftator, it was agreed by all that his heirs /oall take nothing; for 2 a 
heirs is a word of limitation and not of purchaſe; agreed per tot. eg 
Cur. Freem. Rep. 290. in pl. 343. in C. B. in cafe of Steede v. but not S. P. 


Berrier. 


14. A. deviſed to B. and C. and their heirs. B. dies before A. C. S. C. cited 
ſhall have the whole by ſurvivorſhip. Per Holt. Ch. J. and not 5 Mod. aa 


X 8 in caſe of 
— any of the court. Show. 91. Hill. 1 W. & M. in caſe Wright v. 
of Edleſtone v. Speke. Horne 

, Cart. 4. S. P. 
Davis v. Kemp. 1 Salk, 238. S. P. in caſe of Bunter v. Coke. — 8. P. by Holt Ch. J. 
Gibb. 231. cites it as held in Ld. Bridgmau's time in Davis's caſe. lt is good without any ae 
publication; but if % had died the heirs could not have taken. 


15. A man poſſeſſed of a term deviſed it to an infant in ventre ſa 
mere, provided it be 9 and if the child be a ſon, and die in its 
minority, then to the defendant ; the executor aſſented, but the child 
being a daughter, it was adjudged upon a ſpecial verdict, that the 
defendant cannot take, becauſe here is a condition precedent, which 
never happened, and the executor's aſſent is not material, where 
there is no deviſe. Comb. 437, 438. Trin. 9 W. 3. B. R. Eſt- 
court v. Warry, 

16, A. deviſed two farms to his father and mother for life, re- 
mainder to truſtees till A. and B. reſpectively come ta age, then to con- 
vey one farm to A. and the other io B. A. died, living the father, 
before the time came for the conveyance to be made, yet per Cuz. 
as he was to have had an eſtate in fee, he being dead, the conveyance 
ſhall be to his heir. 2 Vern. 561. pl. 510. Trin. 1706. Hook 
v. Taylor, 

I7. By the civil law it is a rule laid down in Swinburne, that But decreed 
when a legacy is payable at a time uncertain, as at the death c se. 
teſtator's wife, that it legatee be then dead, it is not to be tranſmitted 265. and 
to the executor, but is a lapſed legacy. Cited per Ld. Chanc. 2 2 Vent. 
Vern. 760. Trin. 1718. in caſe of Pinbury v. Elkin. 347+ _ 


Parker faid, that it was true in Swinburne, 461, 462, &c. ſome caſes were put which ſeemed 
to import that the poſſibility would not go to the executor of the legatee ; but that thoſe 
eaſes were ſo darkly put, and with ſo many incenſiftencies as to be all overbalanced by the 
opinion of Ld. Nottingham in 2 Vent. 347. where A. devifed 100 l. ts B. at his age of tu 
on? and if H. died under a then to C. afterwards C. died living B. and then B. died under 
age, and Ld. Nottingham decreed that the executors of C. ſhould have the 1col. Tiin, 31 
Car. 2. Anon. 


18. Deviſe of lands ts S. and the heirs of his body. S. died in the 
life-time of the deviſor; it is in the nature of a lapſed legacy and the 
heir of S8. ſhall take nothing. MS. Tab. March gth, 1725. Wynne 

v. Wynne. 

I9. A. deviſes to B. and C. and the ſurvivar and ſurvivors of them 

his heirs and Yon! equally to be — — 2. and [ 374 ] 
ſhare alike. B. died in the life of A. Decreed per King C. the Wms's Rep. 
whole eſtate to C. for life as jointenant, and after one moiety to C. 210. Trio. 


and his heirs and the other moiety to the heir at law of A. 62 —— 


eee rr = 
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of the 
word 
(furvivor) 
being ſur- 


Devite. 
the death of C.) and his heirs; for that it was a jointenaney for 


life, and a tenancy in common of the inheritance, and that the word 
ſurvivors was ſurpluſage. g Mod. 159. Trin. 11 Geo. Baker v. 


Pluſage,—- Eyles and Smith. 


See jointe- 


nants (K) by name of Barker v. Giles. 


* 80 
in the 
nal, but 


ſeems miſe - 


printed. 


(X. c) Lapſed Legacy. 


| 5 | 
I. 1 F executor legatee refuſes to prove the will by the common law 

(though otherwiſe by the civil law) he hath ns remedy for his 
legacy. For by the refuſal there is a dying inteſtate and then no- 
thing could be deviied. Owen 44. 31 Eliz. Catlin's cafe, 

2. Lands deviſed to be fold for payment of, portions ; ene of the 
children dies after the pærtian due and before the land ſold; the admi- 
niſtrator of the child is intitled to the money. Vern. 276. pl. 276, 
Mich. 1684. Bartholomew v. Meredith. 

3. D. deviſes fe hi; {iter MH. 5001. ſp at the death of the teſla- 
tor was a prabationer at the convent of Bencaittines at Bruſſels, and 
became a prefeſt nun, and then ſhe aſſigucd 2507, of her legacy being 
the reſidue of what remained unpaid to the plaintiff, who brings 4 
bill of ſatisfaction, &c. The Lady Abbeſs releaſes for herſelf 
and family, all her claims and rights to the legacy, &c. Inlitted 
for the defendant that the legacy was /ap/ed ty ber proſeſſion fhe 
being become thereby civiliter mortua and nt able ts affign. Second— 
ly, that the legacy never veſted per ſtatute 1 Ja. cap. 4. and 3 
© I. Harcourt Chancellor declared that the aſſignment being 
without a conſideration was a truſt for M. and that he would as 
ſoon decree the legacy to the Lady Abbeſs as to the plaintiff, 
Bill diſmiſſed. Mich. 12 Ann. Canc. Darrell v. Darell & al. 
E. N 


(Y. c) Lapſed Legacy; In Reſpect of the Death 
of Legatee in Teſtator's Life. 


14 F a man deviſe a leaſe or geeds to J. S. who dies, and after 
the deviſor dies, the executor of |. S. ſhall have nothing of 
this. Plowd. 345. b. Trin. 10 Eliz. Arg. 

2. A. had two ſiſters M. and N. and bequeathed 300 J. to each 
of the children of M. and N. and if any of them die before the money 
15 paid, then the money, which ſhould have been paid to ſuch child, ſhall 
be divided between the grand-children of M. and N. the ſaid legac 
to be paid before any other; M. had iſſue B. C. D. E. an F. 
whereof B. and C. died, leaving iſſue, but all three, viz. B. C. and 


. D. died in the life of A. The court was of opinion, that B. C. and 


D. being dead * at the time of the making A's will, they yr 


take nothing either by the words or the intent thereof, both which 
were fully ſatisfied, becauſe E. and F. were living at A's death 
to whom A's executor paid 3ool. a-piece, and nothing due to 
the iſſue of D. Fin. R. 182. Mich, 26 Car. 2. Judd v. Arnold. 

3. A. deviſed to B. his ſiſter 3 50 J. n condition that at or before 2 Freem. 
her death ſhe give 2001, part theres to her children; the dies in te- * 
tater's life-time z per Lords Commiſſioners the whole legacy is lap- Cad S. 
ſed; for being a deviſe of money, the abſolute property veſted in C. per Cur. 
the firſt legatee. 2 Vern. 116. pl. 112. Mich. 1689. Birkhead — 
v. Coward. Finch of ; 

counſel admitted it to be againſt him. : 


4. A. deviſed 300 J. 10 B. his ſiſter, willing her to give 200 l. 2Vern. 116. 
theresf to ber child; B. died in the life of A. Bill by the child for Co 1 
the 200 l. diſmiſſed. 2 Vern. 208. pl. 192. Hill. 1090. in caſe of 8. P. 
Miller v. Warren. 

5. A. deviſed 300 l. to B. 1000. b ref he mves me, which I 
intend to give to C. his dauohter. But my will and defire is that he 
give the Zool. to his daughter C. at his death, or ſcener if there be 
eccaſion for her better advancement and preferment. A. at making 
the will was in England, and B. died in Ireland eight days before A. 

It was inſiſted that this was in nature of a remainder, and ſo good to 
C. and it was admitted that the words I 21, or I deſire, amount to 
an expreis deviſe, Decreed by the Matter of the Rolls, that the 
1001, bond be aſſigned to the adminiſtrator of C. (C. being dead) 
and the 2001, paid with intereſt from the exhibiting the bill. 
Wright K. confirmed the decree on appeal. 2 Vern. 466. pl. 427. 
Mich. 1704. Eacles v. England. 

6. It was inſiſted that if a legacy is given A. in truſt for B. 
though A. dies living the teitator, the deviſe ſhall ſtand good for 
the benefit of B, But Wright Keeper ſeemed to doubt of the 
point. 2 Vern, R. 468, Mich. 1704. in cafe of Eacles v. Eng- 
land. | 

7. If a legacy is given % ene of his executors, adminiſtrators and 
aſſigns, and the legatee dies in the life of teſtator, it was agreed by 
the court and the counſel on both ſides, that in ſuch caſe, though 
the executors, &c. are named, yet the legacy is loſt ; for the words 
(executors, adminiſtrators and aſſigns) are void, being but ſurpluſage 
and exprejſio eorum, c. and they are by ſuppoſition of law named 
only to take in ſucceſſion, and by way of repreſentation as an heir | 
repreſents the anceſtor in caſe of an inheritance. Wms's Rep. 84. | 
Mich, 1705. Elliot v. Davenport. | 

8. Eut it was held that a will may be ſo penned as that though the 
legatee dies in teflator”s life, yet his executors ſhall have the legacy, but 
then it ought to appear in the will plainly and by direct words, that 
this was the teſtator's intention. W ms's Rep. 85. S. C. | 

9. A. recited in her will that B. owed her 4001. bequeathed the Wms's 
debt of 400Ol. to B. provided he therecut paid ſeveral ſums in the will 2 1 4 
mentioned to his wife and children, and the refidue ſhe freely and cow or. * 
abſolutely gave to B. and willed the executor immediately on her 8. C. —- 
death to deliver up the ſecurity, and not claim any of the debts, The only 


; : k y X : ueſtion 
but eæccutor to releaſe as B. or his executors, &c. ſhould require; 1 


B. died 
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whether B. died living A. Decreed the legacies given out of the 400l. 
2 to be allowed tire plaintiff, and the reſidue of the debt to be paid to 


claufe is not x > 
ſo coupled the executor of A. 2 Vern. 521. Mich. 1705. Elliot v. Daven- 


to the tor- port. 


mer, as to 
de an illary and d pradart upon it, viz, If the legacy took effect, then the executor to releaſe, and 


not to claim the debt as a coatequence of it. The court was rather induced to be of that opinion, 
becauſe it appears by the dre ef of part f the d:bt to the wife and children, it was not the ® intent 
of A. that the will ſhould work by way of releaſe or extingu//ment of the debt. 2 Vern. 522. 8. C. 
—— was admitted that the {yy 7: ow: of the 400 J. did wt lip/e by the death of B. before 
A. Idid.— — he legacy amounted to about 1501. and the bill was brought by the heir of B. 
Was's Ren. Sz. S. C. | 


[ 37 6] 19. I firaive ſuch a debt, or my executors ſhall not demand, or 
ſhall releaſe it; it was admitted that ſuch words only in the will 
would have been a good diſcharge of the 4001. in the caſe above, 
though B. had died in the life of A, 2 Vern. 522. Mich. 1705, 
Elliot v. Davenport. | | 

11. And it was admitted if a debt is mentioneg to be deviſed to the 
azLt;r, without words of releaſe or diſcharge of the debt, if the 
debtor die before the teſtator, that will be a /apjcd legacy, and the 
debt will ſubſiſt. 2 Vern. 522. Mich. 1705. in caſe of Elliot v. 
Davenport. | 

Where A. 12. A deviſed the ſurplus of his e/tate ts B. C. D. and E. who 
b-queathed were his brothers equally to be divided; and if any of them die before 
1 the eſtate is got in and divided, his or their ſhare to go to his and their 
to B. C. D. children. D. died in the life of A. but left children. Whether they 
and E. to ſhall take their father's ſhare? 2 Vern. 653. pl. 581. Hill. 1710. 


be eyually . 
AE he. Bretton v. Lethulier. 


tween them ſhare and ſhare alike (without more) and one of the four died in the life of A, Ld. 
C. Macclesfield held, that this deviſe of this fourth part became void, and became as a part ud. 
Nd af, and that it could not go to the others, becauſe each of them had but a fewth part de- 
vi ed to them in common, and the death of the fourth could not avail them as it would if they had 
been jain: Ig tees, then it would have gone to the ſurvivors, but here it was all one as if a fourth 
part had been deviſed to each of the four, which could not be increafed hy the death of any of them. 
Wams's Rep. 700 Trin. 1721. Bagwell v. Dry. S. P. Decreed by Ld, C. King. 2 Wms's 
Rep. 43g. Mich. 1728. Page v. Page,——Ibid. ſays that S. C. was cited and approved by Lord C. 


Talbot Auguſt 1734. 


13. A man makes his will and gives 600 J. to his fon John, to be 
paid with all convenient ſpeed; and gives 500 J. ts his ſon George to 
be paid in convenient time; and appoints his real eftate to come in 
ad of the perſonal ; and goes on and ſays, but in cafe either of my 
ſaid ſons happen to die before they have received all, or any part of their 
legacy, then the remaining ſum or ſums ſhall go and be — to the - 
vi vor; one of the legatees died in the life of the teſtator. Bill is 
brought by the ſurvivor for the legacy left to the deceaſed, In this 
caſe there was no defence. The Attorney General ſaid, it had been 
frequently determined, that if a legatee dies in the life of the teſtator, 
and there be a ſurvivor created, it ſhall not be conſidered as lapſed, 
becauſe there was a ſurvivor created, but be looked on as an imme- 
diate deviſe, and the ſurvivor ſhall receive both, and ſo it was de- 
creed. Sel. caſes in Canc. in Ld, King's time 73, 74. Trin. 2 
Geo. 2. Hornſley v. Hornſley. 


(Z. c) Lapſed 
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(Z. ) Lapſed Legacy; In Reſpect of Legatee's 
dying before Day of Payment; The Charge 
being on Land, or otherwiſe. 


ur years, and he dies in the firſt year, yet his executors ſhall — 


have it; for this is no condition but a limitation of payment. Br. uit before 


"onditions. pl. 187. cites 24 H. 8. the ordina- 
Con 5 7 7 ry; for this 


is a duty by the teſtament or deviſe. Br. Deviſe, pl. 45. cites 14 H. $.———S, P. ibid. pl. 27. 
cites 24 H. 8. S. C. cited by Doderidge J. 2 Bulſt. 126. Mich. 11 Jac. 


2. A. bequeathed 5001. to B. for and towards ber marriage; B. died But the juſ- 
before marriage. Quzre, If the executors of B. ſhall have the 500l. 1 
It ſeemed to all as if that the executors ſhould have it. D. 59. b. ae 


pl. 15. Paſch. 36 and 37 H. 8. The Queen v. Ld. Latimer. Hill. 3 Eliz. 


in caſe 
where a legacy of money was given towards marriage, to be paid at the day of marriage or at 
the age of 21. and ſhe ed before both; but Dr. Reed ſaid that it is otherwiſe by the civil laws 
P. 59. pl. 15. Paſch. 36 & 27 H. 8. the Queen v. Ld. Latimer.———S, P. by Doderidge ]. 
2 Bulſt. 129. cites D. 89. 36 H. 8. Ld. Latimer's caſe, and ſays it is a very plain caſe; > by 
this he gives her a preſent and abſolute diſpoſition of the ſum, and clearly ſhe might have diſpoſed 
of the ſame where and as ſhe would, but ſhe making no diſpoſition thereof, her executors ſhould 


have it. 


3. If one deviſe that B. Mall have 201. at marriage or 21 years, & F. by 
if B. die before her executor ſhall take. But otherwiſe if the be- . — 
queſt had been to B. to be paid at her marriage or 21 years of age, 126. 129. 
for that in the laſt cafe it is a duty preſently. Per Williams and Mich, 1s 
8 J. D. 59. b. pl. 15. Marg. Mich. 3 Jac. B. R. cites Br. /** 

eviſe 27. | 

4. A deviſe of 1001. to his daughter when ſhe ſhall marry, or to his vent. 342. 
ſen when he ſhall be of age, and they die before; in ſuch caſes their ex- Trin. 29 
ecutors ſhall not have the money but it is a lapſed legacy, other- Cue 
wile if the deviſe were to them to be paid at their full ages, and they cafe. S. P 
die defore that time, and make executors ; there the executors may 2 Chan. 
recover the legacy in the ſpiritual court. Godb. 182. pl. 259. * 153 
Mich. g Jac. C. B. Anon. 

5. It a man deviſe 100/. to the eldeſt ſon when his ſecond ſon ſhall 
came to the age of ſeven years, and he dies before he accomplithes 
this age, yet it is clear the eldeſt ſon ſhall have this 1001. when 
the time prefixed ſhall happen by effluction of time. Per Croke J. 

2 Bulſt. 126. Mich. 11 Jac. | 

6. Deviſe to A. and if he dies before he come to 21 years, I make 
it to my executors. A. dies before 21, yet it ſhall not go to the ad- 
miniſtrator of A. 2 Bulſt. 123. Mich. 11 Jac. Roberts v. Robert. 
* per three juſtices againſt Doderidge. 

7. A legacy was given to 4 feme covert to be paid to her 18 nunths 
after the death of the teſtator; ſhe died within that time; adjudged 
that her huſband and not her daughter was entitled to this — 


becauſe the wife had an intereſt in it before the time of * 


I, 15 a man deviſes 20l. by his teſtament to W. N. to be paid in The execu- 
2 


Deviſe. 


and ſuch intereſt which he might have releaſed, 2 Roll. Rep. 134. 
Mich. 17 Jac. B. R. Anon. 

8. If a legacy is appointed to be paid after the death of the executor, 
and the legatee dies before the executor, it is loſt, Wentw, Off. 
Executors 240. quotes Swinbourn. 

[ 378 ] 9. A. deviited 1001. to B. thus, viz. 50 l. in me month after 
the expiration of his apprenticeſhip, and 5ol. within one year _ 
the expiration. B. died after the month, but within the year. 
creed the ſecond 501. to the adminiſtrator of B, with damages. 2 
Ch. R. 25. 21 Car. 2. Rowley v. Lancaſter. 

10. A legacy was deviſed to a daughter to be paid ont of land; 
mortgaged to the teſtator. "The mortgage became forſeited in teſtatir's 
life-time, and it was therefore inſiſted that neither the heir or exe- 
cutor of the mortgagor were bound to pay the money; but decreed 
the money to be paid to the huſband and adminiſtrator of the daugh- 
ter, (ſhe being dead) or the defendants to be fore-cloſed, and that 
the huſband was well intitled to the legacys Fin. R. 91. Hill. 25 
Car. 2. Clarke v. Knight, Baker & al'. 

Yetitfeems 11. Deviſe of 10014. ts A. at 21, and if A. die under age, B. and 

— C. or the ſurvivors F them ta have it. B. dies, then C. dies, living 

not been A. A. dies under 21. Decrced that C's adminiſtrator ſhall have the 

grantable 100}, though C. died before the contingency happened, Vent. 347, 


or trans fer- . 
able over by Trin. 31 Car. 2. Anon. 


C. See 2 Vern. R. 759. S. C. cited in the caſe of Pinbury v. Elkin. 


12. A deviſe of 100]. 1 J. S. at the age of 21, and if he dies 
before then F. N. and A. B. or the ſurvivor of them ts have it; 
J. N. and A. B. died in the life-time Sh S. and before he was of 
age, and then J. S. died under age. Decreed that the adminiſtra- 
tor of J. N. who ſurvived A. B. ſhall have it, though his inteſtate 
dicd betore the contingency happened. 2 Vent. 347. T rin. 32 Car. 
2. Anon. 

13. Copyhold ſurrendered on condition to pay 2007. to A. at 21, 
and if fbe die before 21 without heirs of her body, then to the ſurren- 
dcree, A. dies before 21, leaving a ſon; decreed the 200]. to be 
paid to the fon, and the lands to ſtand charged therewith. 2 Chan, 
Rep. 214. 32 Car. 2. Roſe v. 1 iter, | 

2 Chan. 14. Term limited by a ſettlement te raiſe portions for younger chil- 
I* 286. dren payable at 21 or marriage. One of them dies under 21, and 
* unmarried. Her portion ſhall not be raiſed for the benefit of the 
adminiſtratrix. Otherwiſe if the porti en was to be raiſed out of 2 
perſonal eftate, Vern. 204, 205. in pl. 201. Mich. 1683. Lady 
Poulet v. Lord Poulet. 
S. C. cited 15. Deviſe was to B. when ſbe ſhall attain the age of 21, or be 
« go married, which ſhall firſt happen, the ſum of 500 J. to be paid her“ 
ſays it was With intereſt, The daughter dies under age and unmarried, her 
d:cred adminiſtrator had decree for principal and intereſt. North Ld, K. 
_——— once pronounced a reverſal of the decree, but being much preſſed 
mould bare that teſtator's intention would be clcar in the proofs, he ſuſpended 
it, but tuat it to hear the proofs. 2 Chan. Caſcs 155. Mich. 35 Car. 2. Lam- 
he ould Cloberry. 
wait and ; Pen Ve * | 


expidt for it till B. cui have Len 21, and that this was confirmed on an appeal to the Houſe 
v 
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” 
4 

. 
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by 
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of Lords, though Lord Nottingham for ſometime doubted if it ſhould not be paid preſently. But 
it was ſaid that was but an invention to encourage adminiſtration. 
Finch. C. 2 Vent. 342+ Cloberries catc. —— ——2 Freem. Rep. 24. pl. 26. Cloberry v. Lampen. 


8. C. 
It is legacy veſted, hecauſe it carried intereſt, 2 Vern. 672, Stapleton v. Cheele. ch. 
prec. 318. S. C. G. Equ. Rep. 76. S. C. Skin. 147. pl. 19. ſeems to be S. C. 


16. Legacy to an infant 7s ind him apprentice, he dies before he 2 Freem. 
Rep. 89. 


is of a competent age to be placed out. It thall go to his executor 98 
© 13+ * 


or adminiſtrater, Vern. Rep. 255. pl. 247, Mich. 1684. Bar- Anon. 
low v. Grant, | S. C. & 
S. P. re. 


| | ſolved, 
17. A difference allowed by Ld. Keeper between a deviſe of 5091. [ 379 ] 


to one to be paid at her age of 21 or marriage, there it is due, : Roll. Rep. 

though the died before 21. and where 5col. is deviſed, ½ or when 414. Anon. 

fue comes to 21. 2 Chan. Caſes 155. Mich. 35 Car. 2. Lampen . ' -—Ts 

v. Cloberry. * — ＋ 
- 21, it goes to the executors, 2 Vent. 342. 8. C. 


But if in either of theſe caſ-s the teſtator had given in!-rsf fran bis death, this would be an ex- 
planation of his intent ro make the legacy and intereſt veſted, and conſequently would not lapſe, 
and this heen ſettled in Cloberry's caſe. 2 Vent. in Yates v. Fettyplace, and ſeveral other caſes, 


Ch. Pret᷑. 317. Stapleton v. Cheales. 


2 Ch. Rep. 


18. A ſum of money is deviſed cut of lands to be paid at a future | 
- 97. Strick- 


day; the teſtator dies; legatee dies. Adminiſtrator of lagatee > 


ſhall have it. Cited per. Ld. Keeper, 2 Vent, 367. Paſch. 1 Jac. nut. 
in Ld, Pawlet's caſe, 2 182. 
PI. 259. 


S. P.——2 Vern. R. 424. Jackfon v. Farrand. S. C. 2 Vern. R. 508. Cave v. Caves 
Where it was deviſed 2 of a tu eſtate yet goes to the adminiſtrator it being to carry is ref 
immediately, — It is a ſtanding rule in this court that where a portion or legacy is to bg 
paid cut of lands at ſich a time, or at ſuch an age, if legatee dies bef re the day, the legacy is 
ſunk in favour of the heir, but if it is to be paid out of the perſonal tate It veſts immediately 
and is not to be deveſted by dying before the day of payment. 9 Mod. 106. Mich. 11 Geo. in 
caſe of Bateman v. Roach. —8. P. ſo if it was out of a term for y-arrs Ch, Prec. 318. in the 
ale of Stapleton v. Cheals. —G. Equ. K. 76. S. C.-ln ſuch caſe the portion ſhall ſink, and 
that as well for the benefit of an heres hut as of an haves natus ; for the former is ſubſtituted 
by the teſtator in the place of the latter, and the true reaſon is, that the legacy being given as a 
portion, when the chiid dies before the portion is payable there is no occaſion for it, and equity 
will nok countenance the loading of an heir for the benefit of an adminiſtrator , per Ld. Com- 
miſſioner Jekyll. 2 Wms's Rep. 276, 277. Paſch. 1725. Jennings ve Looks, and cited the caſg 
of Yates v. Fettyplace. 

So being charged upon lands and being for a portion, thou rb ne! by expreſs word: mentioned to 
be 3 a portion, yet if it afpcars to be % in fact, it halt fink in the land. 2 Wms's Rep. 276, 
ut tup. | 

But if a legacy be chargeable as well uten the perſonal as real tate then fo much thereof as the 
perſonal eſtate will extend to pay ſhall goto the executors or adminiſtrators of the child; but where 
it is a charge only upon the land it is atherwiſe. 2 Wms's Rep. 278. S8. C. S. C. cited Arg. 
2 Wms's Rep. (611) and afterwards per Lord Ch ince!!or King (612) Trin. 1731. who ſaid he 
had looked into this caſe and th- caſe of Yare v. FETTY?LACE above, and that thoſe authorities 
ſhew that there is no difference where the real as well as the perſonal eſtate is charged; for in 
ſuch caſe as far as the executor or adminiſtrator claims cut of the latter he fhall ſacceed 
according to the rule of that court, wwhere theſe things are d-tiyminable, even though the infant legates 
dies before the time of payment, but as far as the legacy is charged upon the land, fo far it 
ſhall on the legatees dying bef..re the legacy becomes parable, firk. And this being the rule 
which has of late univerſally prevailed Je the I gate a child or a /frarger, his lordſhip ſaid it would 
be of the moſt dangerous conſequence and diſturb a great deal of property for him to break into 
it, and decreed accordingly in the principal cafe with regard to the legacy charged upon land 


Payable at 25, hefore which age the legatee died. 2 Wms's Rep. (602.) (60g.) (612.) Trin. 17314 


D. of Chandos v. Talbot. 


Vol. VIII. Gg A» device 


Decr2-ed per 


379 | Deviſe. 


 A.deviſed 1c5 l. : R. to be paid S ptember 29, 1668, ard charged it vn land d-2i/id to J. S. B. died 
before the day, yer it ſhall go to B's adminiſtrator. Fin. R. 112. Hill. 25 Car. 2. Innocent v. 
Taylor. | 
Ld. E. Talbot ſaid, the caſe of St L v. Dr weighed but little with him; for firſt, he did not 
think it well reported; and adly, the reaſon ſeems idle. For why may not an uncertainty he 
tranſmiſſible as well as a certainty though perhaps not fo beneficial, Cafes in Equ. in Ld. Tal. 
bot's time 124. Trin. 1735. in cafe of King ve Withers. 


2 _ A. deviſed e J. his daughter 10001. for her portion charged 
TEN wm upon lands to be. paid at twenty-one or marriage, and further willed, 
differed that in caſe his ſon thould die before twenty-one, or without iſſue 
from that then he gave the lands to W. R. his uncle and his heirs he making 
. up his daughter's portion 20001. J. dicd an infant unmarried and at- 
Ld. Derby. terwards the fon died without iſſue. The court took it that the ad- 
For in that miniſtrator of J. the daughter was not intitled to any part of the 
_——— 20001. and that the judgment in Ld. Pawlet's cafe governed this 
for payment. caſe ; and ſaid, that it appeared that the intention of the teſtator was 
but in this that it ſhould be for a portion, and it is 8 called a portion in the 


cate pay- will, and then it is no perſonal legacy, but fnoncy to be raiſed out 


— 2 of the rents and profits of lands, and diſmiſſed the bill as to ſo 
de at much as concerned the 2000 l. 2 Vern. 92. pl. 88. Mich. 1688. 
en“ smith v. Smith. 


marriage. 2 Vern. 92. Ibid, 

1380 | 

N. Ch. R. 20. A. charges lands with 60901. for the child his wife was prive- 

©; Ig ment enſeint of, if a daughter, with clauſe of entry . for non-pay- 

S. P. ment; a daughter is born but died; bill by adminiſtrator of the 
daughter was diſmiſſed. 2 Vern. 208. Hill. 1690. Norfolk v. 
Gifford. 

Godh. 18. 21. Legacy given to A. when fhe ſhall attain the age of twenty on- 

— * years. A. dies before twenty-one ; this is a lapſed legacy; this 

J. P. 50 Court has ſeveral times made ſtrained conſtructions of wills to help 
infants, but never to help an adminiſtrator. N. Ch. R. 193. Hill. 
Vac. 1691. Taylor v. Wood. b 

22. A. deviſed lands to B. an condition to pay the ſeveral legacies, 

which he had bequeathed to the ſeveral perſons named in vis will, 
by which he gave one legacy to J. D. when he ſhould attain and 
come to the age of twenty-one provided if B. fail of payment the 
legatees or ſuch of them whoſe legacy ſhould not be paid night en- 
ter and detain till ſatisfied; J. D. before twenty-one died; decrecd 
a lapſed legacy and not a preſent deviſe. N. Ch. R. 193. Hill. Vac. 
1691. Taylor v. Wood, | | 

N. ch. R 23. A portion deviſed to a child with intereſt, but not to be paid 

625; cites or payable until the child attains twenty-one years or was married. 

oberry v. ; 

Lmpeen, The child dies under twenty-one and unmarried; decreed the por- 

S. F. de- tion to the adminiſtrator. Per Jefferies C. Vern. 462. pl. 440. 

Seed in, Trin. 1687. Collins v. Metcalf. 


— 24. Where a feme covert has a power reſerved to diſpoſe by 
Domo laſt will or writing and ſhe makes her will and diſpoſes and the 
Proc. huſband ſubſcribes his approbation, in ſuch caſe the perſon, to whom 


ſhe gives, is not legutec but nominee, and if he dies before the wife, 


it is not like a legacy which is thereby lapſed, but it is only the 
4 execution 
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execution of a truſt and the executors or adminiſtrators ſhall take. 
Abr. Equ, Cates 296. Mich. 1700. Burnet v. Holgrave. 

25. A. having entailed his land on his fon ſubjett ta a mortgage, by 
will deviſes his leaſehold and perfonal tate to pay his devts and le- 
gacies, and direets if his perſonal eſtate is applied to pay the mortgage, 
it ſhauld be kept an foot to make good ihe daughter's portion, and gives 
her 30001. to be paid at twenty-one or marriage, if married with 
conſent, if not but 10001. fs died at fix years of age. The por- 
tion ſhall not be raiſed for the benefit of her adminiſtrator. 2 Vern. 
416. pl. 380. Hill. 1700. Yates v. Phettiplace, 

26. A. deviſed 300 l. to B. but my will is that B. give it to C. at 
B.'s death or ſooner, if occaſion be for her better preferment. B. 
died before A. living C. then A. died; and at ſixteen years of age 
C. died. It is not a lapſed legacy, but C's adminiſtrator ſhall have 
it, B. being only as a truſtee. Ch. Prec. 200. pl. 192. Trin. 1702, 
Eales v. England. © 

27. A legacy is bequeathed to a mother for maintenance of her 

chill; though the child dies the mother ſhall have the legacy. Per 
Id. Wright. Ch. Prec. 219, Paſch. 1703. in caſe of Buſhnell v. 
Parſons, 

28. A. deviied lands to B. in fee, and adds, but it is my toill ne- 
verthelrſs that B. pay out of my lands fo deviſed 600 J. 200/. 1 C. at 
her age , 21, to D. 2001. at his age of 21, to E. 200 l. at his age 
of 21, and 44. fer annum for maintenance until they come to 
twenty-one and their * portions paid. C. died under age of twen- 
ty-one. Nothing veſts until the attains twenty-one, 2 Vern. 617, 
Mich. 1708. Carter v. Bletſoe. 


zVern. 466. 
S. C. 


And f B, 
di-d before 
twenty-one 
then E's 
2001. 10 go 
to C. and D. 
ard le added 
to their pore 
tion,. B. 
died before 


twenty-one. C. married and died hefore twenty-one, leaving two children; Ld, Cowper dif 
miſſed the buſband's hill both as tothe 200 l. and-alfo as to the 1001. becauſe there were not words 
that veſted any intereſt before twenty-one, as to the 1001], that was governed by the other lega- 


cies. - Ch. Prec. 267. I. C. G. Equ. K. 11. S. C. 


29. H. bequeathed by his will in theſe words, viz. I give 100, 
a- piece to the two children of Fo S. at the end of ten years after my 
decedſe; the children died within the ten years; per Cowper Lord 
Chancellor this is a lapſed legacy, and fhall not go to the executors 
of the children; for the diver/ity is where the bequeſt is to take effe et 
at a future time, and where the payment is ta be made at a future 
time, And though it was objected by Sir Thomas Powis that 
this differed from the caſe where a man deviſed 1001, to J. S. at 
his age of twenty-one becauſe it is a contingency, whether he 
attain to that age; but the expiration of the ten years is inevitable; 
yet the Lord Chancellor anſwered that whereyer the time is an- 
nexed to the legacy itſelf, and not to the payment of it, if the lega- 
tee dies before the time of payment, it is a lapſed legacy in that 
caſe. 2 Salk. 415. pl. 2. Mich. 6 Ann. Smell v. Dee. 


*[381] 
A. deviſed 
201]. toB.- 
at the day 
of her 
marriage 
to be paid 
by his ex- 
ecuors, 
and ſhe 
dies before, 
1 is not a 
le pſed le- 
Jacyv, per 
Doderidge 
J. 2 Bullts 
125. Roe 
berts v. 
Roberts 
Deviſe 


of a legacy to A. Vat twenty-one or ts he Y. id at Wend v-one is the fame, per Wright Keeper. 2 Verne 
417. ———Carth. 52. Le. 277. F Lady Lodge's caſe. —F S. P. agreed and S. C. cited 
Ch, Prec. 318. Stapleton v. Cheales. G. Equ. R. 76. S. C. Id. C. King ſaid that 
this ſeemed a very ſlight and ſuperficial diverſty and though it had been ettabliſhed in the ſpi- 
r.tual court as to legacies out of a perſonal eſtate it defery.d no favour where charged on land 
Trin. 1731. 2 Wms's Rep. 612. P. of Chandos v. Talbert, In the firſt caſe it will lapſe, 
but not iu the laſt. Vent. 342. Trin. 29 Car. 2. Cloberries case. Per Cow per C. S. p. 

G 2 2 2 Veru ; 


r 


— 


Q 


2 Vern. 650. 2 Chan, Rep. 25. 21 Car. 2, Rowley v. Lancaſter. S. P._—-Pit where 
in the cloſe of the will was added, if ary /:gatee die Lefre dis lrgacy 1: payable the ſame hull go to tht 
bro:bers and fifirrs of ſuch legatee, it was held no lapied legacy but ſhuuld go over, 2 Vern. 578, 
Darrel v. Moleſworth. 2 Veri. 611. Ledſom v. Hickman, S. P. 


30. One being poſſeſſed of a very conſiderable perſonal eſtate, part 
in Jamaica and part in England, and being himſelf reſiding in Ja- 
maica, made his will, and thereof ſeveral executors, ſome for his 
eſtate in Jamaica, and others reſiding in England for his eſtate here, 
and amongſt other things deviſed in theſe words, viz. J give and be- 
queath to F. S. now under the cuſtady of R. D. the ſum 4 2000 l. at 
the age of twenty-one years, to be paid by my executors in England, and 
deviſed all the reſt and reſidue of his eſtate to the plaintiff and 
died; J. S. having attained his age of eighteen made his will, and 
thereby deviſed this legacy, and all his eſtate to the defendant ; and 
my Lord Chancellor held this a lapſed legacy. Abr. Equ. Caſes 
295. Trin. 1710. Onſlow v. South. 4 

In this caſe ZI. A. wills all his real and perſonal eſtate, &c. to his wife, and 
it henry made her executrix, provided ſhe died without iſſue by A. that Bol, 
"er bur Jpould remain to C. after her death, C. died in the lite of the wife; 
a contin= adjudged according to the caſe of 2 Vent. 374. and contra to 
gent or Swinb. 462, 463. that the legacy was good. 2 Vern. 758. 766. 
denden Trin. 1718. Pinbury v. Elkin. 


precedent, 
which being fulfilled by death of the wife without iſſue the deviſe over may cake place, 4 


a mw original deviſe and nit as a remainder, per Ld. Cowper Ch. Prec. 485. S. C. —-Wms's 


Rep. 563- pl. 164. S. C. 


MS. Rep. 32. The principal point debated in the caſe was, That Ellis 
_ Terrell by his will in 1715, inter al' deviſed to his brother Nichzlas 
Smithy, Terrell and Chriſtopher Haines one annuity of 2001. a year iſſuing 
Vaughan. out of the exchequer in truſt that they ſhould pay the ſame from time 15 
[ 382 time unto his fiſter Rebecca Vaughan wif: of the defendant Gwyn 
Vaughan for her life, and after her deceaſe that they ſhould aſſign the 
fame unto and for the uſe if all the children of his ſaid ſiſter equal 
to be divided amongft them, and if ſhe ſhonid leave but one child, then 
that they ſhould aſſign all to that one child, And declared the ſaid an- 
nuity for his ſeparate uſe. And teſtator likewiſe deviſed another ex- 
chequer annuity of 501. a year to the ſame truſtees in truſt to apply 
the ſame to the maintenance and education of his niece Rebecca Vaughan, 
until ſhe ſhould arrive at her age of twenty-one. And after ſhe 
ſhould arrive at her ſaid age, then in tru? to aſſign the ſaid annuity 
to his ſaid niece, her executors and adminiſtrators, Teſtator made 
his brother Nicholas T. and Haines executors and his brother Nichs» 
las and ſiſter Vaughan reſiduary legatect. Teſtator died, and 
Rebecca Vaughan the nizce died before twenty-one inteſtate, and 
Rebecca Vaughan be er likewiſe died without leaving any child 
living at her death, and having never had but one child (viz.) Re- 
becca the legatee of the 5$ol. a year, and who died an infant as 
before, | 
Two queſtions were made, Firſt, Whether the 551. a year an- 
nuity veſted in Rebecca the niece, veſted in her ſo as to go to 
her repreſentative, or was lapſed by her death and fell into the re- 
ſiduum of teſtator's eſtate. And, 2dly, as to the 2001. a year an- 


nuity given in truſt for the mother, whether, the reverſionary * 
tere 
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tereſt in that after the mother's deccaſe veſted in the daughter 
during the mother's life, or was likewiſe lapſed into the refiduary 
eſtate upon the mother's leaving no child at her death, 

As to the firſt queſtion upon the 501, a year to the niece it was 
very little debated and given up, that it was a veſted legacy in re- 
ſpect of the profits given for the maintenance, &c. of the legatee 
during her infancy, &c. and compared to the caſe of a legacy given 
at twenty-one and intereſt given in the mean time. 

But the other queſtion upon the 200 l. was much debated, and 
his honour after argument held, that it was lapſed, and did not veſt 
in the daughter, but was merely contingent during the mother's life, 
and that the time of her death was the time when the children were 
to take, for that the will is clear that teſtator intended his ſiſter's 
children, if more than one, ſhould take as tenants in common, and 
if but one at her death, then that one to have all, whereas if this 
were to veſt in the children that might be in the mother's life- 
time, then it would follow that their ſhares would go to their re- 
preſentatives in caſe they died before their mother, when yet if 
there was but one living at the death of the mother, that child 
was to have the whole, and therefore the diviſion muſt be at the 
death of the mother amongſt the children as they ſhould then hap- 
pen to be, and that is making the words of the will conſiſtent in 
every part. 

That the expreſſion of leaving children, &c. has always been un- 
derſtood leaving at the death of the party, and not to leaving gene- 
rally. 
That there is no poſſible way to preſerve a tenancy in common 
to all, and yet the whole to go to one only child that ſhould ſur- 
vive the mother, and therefore holds that no child was to take but 
ſuch as was living at the death of the mother, and in this caſe 
there being none, the remaining intereſt in the annuity is to be con- 
ſidered as undiſpoſed and to fall into the reſiduum of teſtator's 
eſtate, Holds the annuity here, being given to truſtees makes no 


difference. 
Nota, That a reverſionary intereſt may veſt immediately and 


be tranſmiſſable to repreſentatives was cited CORBETT v. PALMER. 


26 Feb. 1734. before Ld. Talbot, where the caſe was that John 
Corbett by his will gave ſeveral ſpecifick legacies, and the reſidue 
of his perſonal eſtate to his wife for her life, and directed that after 
her deceaſe and the other legatees paid, the reſidue ſhould be di- 
vided amongſt fix perſons named in his will, and two of them died 
after teſtator in the life of the wife, and per Ld. Talbot held, that 
the ſhares of thoſe two belonged to their repreſentatives, and de- 
clared that if a legacy is given at twenty-one or marriage and the 
legatee dies before, in that caſe the legacy is gone, becauſe the 
condition can never exiſt. "Otherwiſe whereupon a condition 
that may exiſt after the death of the legatee, as in the caſe in 
2 Ventr. 347. Anon. Legatee to J. S. at twenty-one and if 
he died before, then to A. B. and J. N. and they both die be- 
fore J. 8. and who likewiſe dies before twenty-one; and de- 
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_ the legacy to the repreſentative of the ſurvivor of A. B, and 
J. N: 

33. Deviſe of lands to truftces in foe in truſt within fix years aſter 
the teſtator's death, to raiſe and pay 15901. to his daughter A. A. 
dies within the ſix years; the 1502 l. thall go to her adminiſtrator, 
here being no certain time limited when, but only the ultimate 
time within which, it mall be raiſed. 3 Wms's Rep. 119. Hill, 
1731. Cowper v. Scot, & al'. 

34. One by his will deviſes that all his debts and legacies ſhall be 
Paid by his executor out of his perſonal eftate, if that ſhall be 2 cient; 
but if net, then his executors within twelve months after his death 
Hall jel or mortgage fa much of his real ęſtate as ſhall be ſufficient for 
that purpoſe, and (inter al*.) gives a legacy of 10007. 10 J. S. why 
ares within a year, and the perſonal eftate is nat ſufficient; this is 
a veited legacy, and ſhall be paid to the executor of the lega- 
tee, though charged upon land; for the, words, within twelve 
months, denote the ultimate time; but the exccutors may pay 
the legacy ſooner. 3 Wms's Rep. 172. Hill. 1732. Wilſon . 
Spencer. 

35. If a li gacy be given ut of land to J. S. payaile at 21, and 7. 
S. dies before 21, the legacy ſinks; ſecus where the legacy is given 
out of the perſonal eſtate. 3 Wms's Rep. 138. Paſch. 17 32. Gor- 
don v. Raynes. 

36. Michael Terry by will gives to his nephew Stephen Terry 
and his heirs, ail that moiety of the manor of Iifield in the county of 
Southampton, and the aduruſn and right of preſentation, ſubjeft to 
the ſettlement made on the marriage of his wife, ſo as the ſaid Stephen 
Terry and his heirs ds and ſpall within the ſpace of one year then next 
after the ſaid manor and premiſes ſhall come into poſſeſſion, pay, or 
cauſe to be paid, divers ſums of money to divers perfons hereafter 
named, and particularly to his executors and ts Euzabeth Oadi and 
others 1094. each, and directs that the ſaid manor and premiſſes ſhall 
be charged with the payment of the ſame ; and after giving divers pe- 
cuntary legacies, gives the ret and rejidue of his real and perſenal 
eftate, his debts and legacies being firſt thereout allowed and dijcharged 
fo Thomas Terry and the ſaid Stephen, whom he makes his executors, 
Elix. Oads died in the life of tejtator”s wife the jaintreſs, who died 
in and plaintiff as repreſentative of Elix. Oads brings 
her bill againſt Thomas and Stephen to have her legacy or ſum of 
money given to her by the «vill, and they admit aſſets, but ſay and init 
that this was nit to be paid out of the perſonal eftate, and the defen- 
dant Stephen Terry inji/ts that this ſum of money is not to be raiſed at 
all, ſhe dying in the life-time of the juintrejs and before the premiſes 
came into his poſſeſſion. 

Fazacherly for plaintiff infiſted that this ſum of 'money was a 


veſted intereſt in Eliz. Oads, and tranſmiſſable to her repreſentative 


though the time of payment was poſtponed, which was merely for 
the convenience and benefit of the deviſce, who had only a reverſion 
in the life of the jointreſs ; and therefore teſtator intended that he 
ſhould not pay it during her life, not that it ſhould fink _ the in- 

eritance 
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heritance if Eliz. Oads ſhould not ſurvive the wife, or that it ſhould 


nd 
be ſubject to any contingency at all; that this was ſuch an intereſt 
ty in her that ſhe might have releaſed it, which proves that it was 
A. tranſmiſſable, and that from the nature of the legacy it was ſo, and 
Tr, relied upon the caſe of KING AND WiTHERs determined by 
te Lord Talbot, where all the contingencies did not happen when the 
Il, parties died, yet he held that the money given ſhould go to the re- 
| preſentative though to be raiſed ; and cited the caſe v. 
be 2 SPENCER in 1732, where a ſum of money was given to be paid 
FW within a year after teſtator's death charged on lands, and legatee 
h 5 died within the year, yet the money was raiſed; he inſiſted that 


both real and perſonal were liable to the payment of this money, ſo 
that if it was not to be raiſed out of the real they might reſort to _— 
perſonal eſtate, which is the proper fund for payment of legacies ; 
and that if this is conſidered as a legacy, there can be no pretence 
for the executors not to pay it. 

Attorney General And Mr, Brown contra, that this :s not a legacy, 
but a ſum of money charged on the real eſtate ; that this is a fund 
particularly appropriated by the teſtator for the payment of this mo- 
ney, and that the latter words do not amount to charge the perſonal 
eſtate; for this is not a legacy; and therefore if plaintiff had 
ſued defendant in the ſpiritul court for this money, the temporal 
courts would have granted a prohibition ; that though by the rules 
of the ſpiritual court which are tranſmitted in this court in caſes of 
legacies, if a legacy is made payable at a future day and legatee dies 
before the day, it ſhall ſurvive to the repreſentative, it is otherwiſe 
where a ſum of money 1s payable out of land ; the rules of the com- 
mon law and the practice of this court have put ſuch charges on 
real eſtates upon a different foundation; for this court conſiders 
them as conditions at common law for the benefit of the real eſtate, 
that it ſhould not be incumbered with remote ſums of money ; and 
cited BRIGHT AND NoRToON, determined by Lord Talbot, where 
father and ſon who was tenant in tail of lands which had been ſettled 
on the marriage of his father joined in a recovery to cut off the en- | 
tail on the marriage of the ſon, and declared the uſes thereof to the { 
father for life, remainder to the ſon, &c. and there was a term 
raiſed to take effect after the death of the father, in truſt to raiſe and g 
pay the ſum of 11001, within the ſpace of fix years after the death 4 
of the father, with intereſt at 51. per cent. till the 11001. ſhall be | 
raiſed, The ſecond ſon died in the life of the father, ſo that the 
time for payment of the money was not come, and it was held that 
the money ſhould ſink into the inheritance. And cited alſo the 
caſe of DUKE CHANDoI1s v. TALBOT, where Sir J. = 5001, 
to x; to be paid out of his real and perſonal eſtate at the 
age of 25, and he died before; and Lord King was of opinion that 
it ſhould not he raiſed. 

Mr. Brown faid, there was 2 cauſe before Lord Talbot con- | 
cerning an appointment of a ſum of money to be paid out of land at- | 

ter the death of the father, who left ſeveral children unprovided for, 


there held the money ſhould not be raiſed. He cited [CARTER v. 
h Gg 4 BLETSOE,] 
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BLETSOE,] 2 Vern. 617. YATES v. FETTIPLACE 2 Vern. 416, 
41/7. where a father having mortgaged his real eſtate afterwards en- 
tailed the ſame. | 

And per Lord Chancellor. On this queſtion hath been variety 
of determinations, many of which are not to be reconciled to one 
another, and this court has laid hold of ſmall difterences to reconcile 
one Cafe to another. The queſtion is, whether this 1001. is to be 
raiſed out of the real or perſonal eſtate ? | | 

It mult be admitted that the general rule of this court is, that 
where a ſum of money is given by will to be paid out of the real 
eſtate, and legatee dies before time of payment, it ſhall tink into the 
inheritance, and that this is ſo whether the money 1s given as a 
portion or not; but it is ſaid by the piaintiff's counſel that this caſe 
falls not within that general rule. 1ſt, That this money is not only 
charged on the real eſtate but alſo on the perſonal eſtate; but this 
will not ſerve the plaintiff in the preſent caſe, and the authorities are 
againſt this diſtinction. It is plain it cannot take place on this will, 
for the money is not made payable out of the perſonal eſtate for the 
reaſons before given, but was charged only on the real eſtate, but if 
it had been payable out of the pcrional eſtate the determinations are 
ſtronger; that where a legacy is charged on land and perſonal eſtate 
it ſhall ſo far partake of the nature of a ſum of money iſſuing out 
of land, that if ſhe dies before time of payment it ſhall not be raiſed, 
2 Vern. 416, JENNINGS AND Rock's, DUKE r CHANDOIsS 
AND TALBOT, PROUSE AND ABINGTOYN. 

2dly, That it is veſted, but only the time of payment poſtponed 
for tne convenience of the reverſioner. As to that the diſtinction 
between annexing the time to the ſubſtance of a legacy and the pay- 
ment of it is not allowable on legacies charged Ny, ARE Fe but if there 
was any thing in that diſtinction the words of the will will not war- 
rant it, for here is no gitt of money but only a direction to the de- 
viſee to pay this money when he ſhall be in poſſeſſion of the premiſ- 


ſes; fo that this is nt like the cafe of an original gift of a ſum of 


money and where the time of payment is poſtponed, which is debitum 
in præſenti ſolvend. in futuro, and it a te{tator ſhould direct an exe- 
cutor to pay a legacy, as this is, out of the perſonal eſtate, and le- 
gate e ſhould die before, I ſhould make no doubt but that it would have 
been tranſmiſſable; for the direction of payment is the gift, and the 
time of payment is annexed to the gift, and if the party dies before, 
it is lapſed. 

34lz. It 15 ſaid that the time of payment here is ngt taken from 
the nature of the legacy or the circumſtances of the legatee, as in 
tne caſe of a portion; but there is no difference at all between a 
portion and any otner ſum of money given generally to a ſtranger by 
will; and in either cafe, if the party dies before the time of pay- 
ment, it is not tranſmiſſable. 

Another diſtinction has been aimed at between a ſum of money 
to be raiſed by will and by deed, but that diſtinction has been ex- 
ploded, and the caſe of KING and Wi1THERs did not go on that 
dittinCtion ; in that caſe there were two times mentioned, or rather 


two things to create a title to the party, 
| Thero 
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There was a time of veſting, and the time of payment was the 
age of 21 or marriage, both which the party had attained; but 
there was another contingency, which mult happen before the por- 
tion could be raiſed, which was the failure of iſſue male by the 
brother, and that it did not happen till after death; but the, foun- 
dation of that caſe was, that the time of payment of it had happened 
in her life-time, though the contingency had not. 

Here is no contingency but the time of payment, and that is the 
time of veſting, for nothing veſts till that time. As to the caſe of 
WILSON AND SPOONER, that differs from this, for there the legacy 
was veſted; there was a particular time of veſting, but the teſ- [ 386] 
tator gave the party time to raiſe it, but there was an adſolute 

ift of it before. The caſe of BRIGHT anD NoRTON is a ſtrong 
caſe, but what I ground myſelf upon is; that the direction of pay- 
ment is the gift, and dying before here is no gift, and ſo diſmiſſed 


the bill. 4 


(A. d) Legacy Extinct. In what Caſes. 


1. T EGACY is extin& by taking bend for it. Velv. 39. Het. 165. 


** Mich. 1 Jac. B. R. Godwin v. Godwin. ö 
8 Mod. 328. Cuband v. Dewibury. 


2, Where the /tatute of limitation was pleaded in bar to a legacy 


_ demanded due 20 years ſince, Lord Chancellor held that a legacy 


was not barred by the ſtatute, nor ever had been fo held. 2 Freem. 
Rep. 22. pl. 20. Trin. 1677. Anon. 
2. A ſum of money deviſed to A. to diſpoſe as the teſtator ſhall Vern. 224. 


x, ſ ES . ; Attorney- 
ep; int by a note, who dies without appointment; a good bequeſt to g 


A. Ch. caſes 198. Paſch. 23 Car. 2. Martin v. Douch. Sideckn. 
4. Legacy given out of a term for years ; if the term determines 

the legacy is extinct. Fin. Rep. 464. Mich. 32 Car. 2. Morgan 

v. Morgan. 


5. 1 give to B. 5001. which J. S. hath now in her hands of mine, S.C. cited. 


as by her bond appears; J. S. 10 years before teſtator's death dif= ill. 1721. 
charg d the bond; yet the legacy was reſolved to be payable; be- 

cauſe it is a pure legacy, neither legatum nominis nor legatum debiti, 

and the words are __ to ſhew that he meant the legacy ſhould be 

as Certain to B. as he could make it. Raym. 335. Mich. 31 Car. 

2. in Cam. Scacc. Pawlet's caſe. 


6. A legacy was deviſed out of debts due in ſeveral counties, and And. S. FP. 
they were all called in before the teſtator's death, and yet the legacy — 2 


remained good, Cited Raym. 335. Mich. 31 Car. 2. as adjudged Term 1673, 
in the caſe of Theobald v. Wynn. in _— of 
quibb v. 
Chichley, and ſays that a difference was taken between a legacy in nummis numeratis and a ſpecifick 
legacy ; for in the firſt caſe the legacy will remain, though the debt ex quo be paid in, but the 
ſpecifick legacy may be loſt by being altered.——S0 where the legacy was of more than the debt, 
ew? of which, amounted to; yet ſuch ſums being expreſsly deviſed, and there being aſſets both of the 


teſtator's, and alſo of teſtator's father, who directed the like ſum to be leſt by teſtator (who was 
has 
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his father's executor) to the deviſee, it was decreed to be paid. Fin. R. r<2, Mich. 26 Car. 2. 
Pertiward v. Fettiward — 2 Wms's Rep. 331. per Ld, C. King Hill. 1725. in caſe of Rider 
v. Wager. cites Raym. 335. Pawlet's caſe and Swinb. Part Ap. 447. and 2 Vern. 681. Orm 
V. Smith. ä 


F. A legacy is given to be paid out of ſuch a debt; if the debt fails, 
the legacy fails alſo. 2 Ch. caſes 116. Trin. 34 Car. 2. Culpep- 
per v. Aſton. 3 

8. J. S. deviſed land to C. his younger ſon by a ſecond venter in 
tail male, remainder. to A. provided if the land ſhould come to A, 
(his eldeſt fon by a firſt venter) hen A. or his heirs ſhould within 

four months after the eſtate ſhould come to him or them, pay 1000/, 


ts his daughter, or in default the truſtees in the will named to enter 


and raiſe it. J. S. dies; C. enters, ſevies a fine, and fuffers a reco- 
very, but the wife of J. S. having a jointure, and the not ſurren- 
dering, it was good only for a moiety. The wife dies; A. dies; 
then C. dies. Decreed that though the ate never came to A. but 15 
his heirs, and though a motety only came to th heir, yet the whole 

[ 3871 10001. was a legal ſubſiſting charge, and the daughters did not 
claim under but paramount C. and therefore there was 19 apport:- 
enment. 2 Vern. 359. Mich. 1698. Hooley v. Booth. 

9. If a legacy be given to a young girl when ſhe marries, and ſbe 
marries before ſhe is viri potens, the ſhall not have it; for it muſt be 
intended a compleat marriage; per Ld. K. Wright. 2 Freem. 
Rep. 244. Hill. 1700. in caſe of Yate v. Fettyplace. 

10. Deviſe of 15001. to A. B. and C. to be paid at their reſpec- 
tive marriages, and if any die, her legacy to go to the ſurvivors, A. 
dies unmarried; the ſarvivors are not intitled to A's ſhare till their 
reſpective marriages» Per Cowper C. 2 Vern. 620. pl. 556. 
Mich. 1708. Moore v. Godfrey. 


(B. d) Legacy Lapſed. 
Where it ſhall ſurvive to the other Legatees. 


- 


1. 1 F a leaſe of land be made unto a moni for life, the remainder 
unto a ſtranger in fee, this remainder is void, &, If land be 
deviſed unto J. S. for life, the remainder unte T. K. in fee, and J. S. 
dies before the ＋ dies, and then the deviſor dies, it is a good 
2 to T. K. and ſhall preſently take effect, &c. Perk. S. 
508. 

2. The teſtator had two executors, and deviſes to them reſiduum 
bonorum, &c. after the debts and legacies paid ; one of them died, his 
adminiſtrator ſued the ſurviving executor to have a maiety of the ſur- 
pluſage. The cauſe came to a hearing. The defendant inliſted 


that the executors. were joint-deviſees, and took the reſidue as le- 


gatees, not as joint-executors. The Lord Keeper decreed for the 
plaintiff; for in caſe of executors the teſtator intended an equal 
ſhare to his executors; and by Ch. J. Roll's advice it was decreed, 


that 


* 
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9 
a | 


S; wo Wa 


Oevile, 387 


that where a deviſe was to two equally, notwithſtanding which 
word (equally) the deviſees were joint, yet the intention prevents 
the ſurvivorſhip. The cauſe was diſputed, but to the diſ-ſatisfac- 
tion of the bar decreed. For wnere the intention is ſecret and not 
declared, the ſecret intent muſt give way to the legal intent. 
And if an adminiſtrator, then an adminiſtrator de bonis non muſt 
have it. Chan. caſes 23y. Mich. 26 Car. 2. Cox v. Quantock. 
A. devited goods to B. and C. and after the executor aſſents to 
the legacy, and then dies; the executor of B. ſues in the eccleſiaſ- 
tical court for 3's part, for there is no ſurvivor by the eccleſiaſtical 
law in ſuch caſe, and ſucs a prohibition and declares, and upon de- 
murrer and argument adjudged, that the prohibition ſhall ſtand; 
for by tle aſſent of the executor the intereſt is veſted, and becomes 
a chattle, and governable by the common law. 2 Lev. 209. Mich. 
29 Car. 2. B. R. Buſtard v. Stuckley. 

4. A deviſe of pol. to J. S. at the age of 21 years; and if J. S. 
died under age, then J. N. and A. B. to have the 100l. or elſe the 
ſurvivor of them. A. B. and J. NM. die both in the jou J. S. and 
before the age of 21 years. The adminiſtrator of J. N. who ſur- 
vived A, B. ſued and obtained a decree for the 1001. for though 
he died before the contingency happened, yet his adminiſtrator 
ſhould have it. 2 Vent. 347. Trin. 31 Car. 2. Anon. 

5. Deviſe of 100/. to A. and B. viz. 501. to each of them at their [ 88 
reſpective ages of 21, or day of marriage, which ſhould firſt happen, 5 fy 
and if either die before, ſurvivor to have all, &c. A. died before the clauſe it is 
te/tator ; B. ſhall have the whole 1001. 2 Chan. R. 187. 32 Car, a joint de- 
2. Prigg v. Cley. viſe, and if 

| the will had 
endo! there, and one had died, it would ſurvive, and then the viz. is only a ſeverance in caſe both 


live til! payment, and the laſt clauſe is a new ſubſtantive deviſe of the whole to the ſurvivor. 
Ch. Prec. 37. pl. 39, Mich. 1691. Scoolding v. Green,——Abr. Equ. caſes. 298. S. C. 


6. A. had three daughters and deviſed to his three daughters 5401. 
equally to be divided between them, that is to ſay 180. a-prece, but if 
any of them died without a child her part ts go to the ſurvivors, one of 
the daughters married J. S. and before the portion paid, died with- 
out iſſue. J. S. exhibited his bill againſt the executor, and the two 
ſurviving ſüſters, and had a decree for the 1801. For a ſum of money 
cannot be entailed, 2 Vent. 349. Paſch. 32 Car. 2. in Canc, 
Broadhurſt v. Richardſon. 

7. A. makes B. and C. his executors, and directs 2000 /. to be laid sty. 21x. 
out in land for the benefit of his tie for L- 4s and then to his execu- Hurd v. 
tors to be equally divided between them. The wife and one of the — 9 
executors dies before any diſpoſition made of the money. Finch C. 
decreed that this money ſhould not ſurvive. Vern. 32. pl. 30. Hill. 

1681. Thickneſs v. Vernon. 

8. A man deviſed te his executors, or makes ſeveral men his execu« 
tors, the ſurvivor ſhall carry all; but where a term is deviſed in 
common hare and hare alike, there ſhall be no ſurvivor. 2 Chan, 

Caſes. 65. Trin. 33 Car. 2. Draper's caſe. 
A. makes B. executor and then gives the reſidue of his goods to 


9 
the diſpoſal B. and C. B. dies. This intereſt or moiĩety ot _ = 
| due 
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ſidue does not ſurvive to C. in this caſe of @ legacy as it would in a 
gift of goods at common law. 2 Jo. 161. July 5. 33 Car. 2. before 
commiſſioners delegates, Taylor v. Shore. | 

10. A. deviſed the ſurplus of his eſtate 79 his two nephews, equally 
to be divided between them, and appoints his executors to lay it out 
for their benefit. One of them died in teſtator's life-time. The 
whole was decreed to the ſurvivor, and not to the executors, the 
teſtator not intending them any benefit; for though by the firſt 
words it is ſeveral, yet by appointing the executors. f lay it out for 
their benefit, it is made joint again. Vern. 425. pl. 400. Hill. 1686, 

Cock v. Beriſh. 
8. C. cited 11. A. deviſed the ſurplus of his eſtate after debts paid to B. and 
8 C. B. dies. It was adjudged in the delegates by the Ld. North, and 
Rolls 3 no confirmed by Jefferies C. that this was a jaint deviſe, and ſhould 
Was“ Rep. ſurvive to C. And Jefferies C. was of opinion that if A. had made 
nm 1 B. and C. executors and B. had poſſeſſed a miiety of the goods and 
* died, it would have been all one. Vern. 482. pl. 471. Mich. 1687. 


Cray v. Lady Shore v. Billingly. 
Willis, and 
decreed by him in that caſe according to the opinion mentioned of Ld. Jefferies. 


12. Money deviſed to be laid out in land and ſettled on the chll- 
dren of J. S. J. S. has two A. and B. Land is purchaſed and ſettled 
on them and their heirs. A. dies; decreed that it ſhould not ſur- 
vive. 2 Vern. 46. pl. 44. Paſch. 1688. Sanders v. Brown. 

13. Two deviſees of 5001. a-piece took a joint mortgage to beth of 
them for payment of their legacies with intereſt ; by the death of 
one nothing ſhall ſurvive to the other, becauſe the mortgagees were 

| truſtees for each other, and the mortgage which is only a ſecurity 

[ 389 ] makes no alteration in the caſe, Carth. 16, Mich. 3 Jac. 2. B. R. 
| Anon. X 

14. Deviſe of 15001. to A. to be paid him at 21, to B. (the 
fame) ſo to C. and to D. in caſe one or more of them die before, then 
his or their legacy, &c. to be divided among the ſurvivors. 
died in the life of teſtator, yet B's legacy ſhall go to the ſurvivors. 
2 Vern. 207. pl. 192. Hill. 1690. Miller v. Warren. 

15. If a legacy is deviſed to A. at 21, and if A. die before, to B. 
Though A. dies in the life of the teſtator, the legacy ſhall go to B. 
2 Vern. 208. in caſe of Miller v. Warren. 

s. P. Chan. 16. Several Jegacies of 50 l. to A. B. and C. payable at 21 or 
Pree. 421. marriage, and adds if any legatee die before his legacy is payable, it 
—— % „ Hall go to the brothers and ſiſters of ſuch legatee. A died in the life 
Burbage. of tl. e teſtator; adjudged it was no lapſed legacy, but ſhould go 


—--Wms's to the ſurvivors. 2 Vern. 378. Trin. 1700, Darrel v. Moleſ- 
Rep. 343: worth 3 | | 
Hill. 1716. . 


Northey v. Strange. 


17. A. deviſed an eſtate to his wife for life, and after to the plain- 
tiff his niece, and her heirs, upon condition and to the intent that jhe 
pay 400 l. to ſuch perſin, as his wife by her will in writing, or any 
ther writing, ſhould direct and appoint, and dies; the wife after mar- 

rigs 
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ries a ſecond huſband, and then makes a will in writing, and thereby 
reciting the power given her by her former huſband's will, appoints 
the 4901. ts be paid to her huſband, his executors or adminiſtrators, 
and that when he ſhall have fully received the 400 I. he ſhall 
ay 100 l. out of it to B. 50. to C. and 501. t D. and makes 
her huſband her executor, and then goes on and ſays, that ſhe has 
publiſhed this her laſt will and teſtament in the preſence of three 
witneſſes; and the huſband ſubſcribed that he does approve of this 
will; afterwards the -u/band died before her, and makes her execu=- 
tris of his will, and reſiduary legatee; then B. and C. die both inteſ= 
tate, and afterwards the wife dies, and the defendants take out ad- 
miniſtration to her, with the will annexed, and alſo adminiſtration 
to B. and C. and the queſtion was, whether this appointment being 
made by will, and the appointee dying before the appointer, this 
ſhould be in the nature of a legacy, and ſo the appointment void, 
the teſtatrix ſurviving the nominee ; and my Ld. Keeper held, that 
if it was a thing purely teſtamentary, it would be plainly a lapſed 
legacy; but in this caſe the 4001. was not in its own nature teſta= 
mentary, but they take as nominees; and it is but the execution of a 
truſt; and decreed the money to be paid, Eq. Ab. 176. pl. 2. 
cites Mich. 1700. Burnet v. Holgrave. | 
18. A. deviſed 300 J. a-piece to his three daughters A. B. and 
C. at 21 or marriage; if any die before, to go to the ſurvivor, 
8 B. died in the life of the teſtator. B's 300 l. ſhall go to the two 
8 ſurvivors. 2 Vern. 611. pl. 548. Trin. 1708. Ledſome v. Hick- 
| man, 
19. A man deviſes all his lands to his executors for 10 years, 
and that after the 10 years 1001. ſhould be paid out of them to 
H. and A. provided that if neither of them were living, then nothing 
was to be raiſed. H. dies before the 10 years are expired, his 
executor or adminiſtrator ſhall have nothing, for the 3 is 
* but A. ſhall have her portion, Per Ld. Chan. Cowper Mich. 
Ann, 
20. A. deviſed the ſurplus to his four brothers B. C. D. and E. o_ 1 
and if any of them die before his eſtate is got in and divided his ſhare 11 
to go to his children. B. died in the life of the teſtator, leaving Hickman, 
children. Per Cowper C. though B. died before A. yet itill B. . = 
died before the eſtate was gotten in and divided, and as to the ob- 235 = | 
jection that his (ſhare) is to go to his children, whereas no thare 4 due ö 
was ever veſted in him, that * is to be underſtood the are intended —_— . i 


him. 2 Vern. 653. Paſch. 17 10. Eretton & Ux. v. Lethuelier, ns" 

E. to be equally divided ſhare and ſhare alike, and if eithy of them die, then to the ſurvivors of 
them. B. dies, and after the debt is recovered, The repreſentative of B. ſhall have no ſhare ; for | 
the word {ſurvivor ) muſt ſignify ſomething, and therefore it ſhall he conſtrued, if a y of them : 
die before the money received. M.S. Tab. Jointenants, cites 16th of Jan. 1707. E. of Bindon | 
and Suffolk. *[390] 
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21. A. had two ſons B. and C. and two —_— L. and M. . 
and bequeathed 15001, to C. and 10001. a-prece to L. and M. and i 
any of his three younger children dis before 21 or marriage, then the 

Por tion 


. 
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fertion of him or her ſo dying ſboui go wer 75 the ſurvivors; and 
gave his real eſtate to B. his eldeit fon, chargeable with thoſe por- 
tions. I. died within age and before marriage; and after C. died 
alſo within age and before marriage in the life of A. After the death 
of C. there was ansther ſon born, whom A. named C. and afterwards 
A. by a codicil at the bottom of the will, confirmed the will thereby, 
taking notice of the other jon, and gave Sol. to his jon C. and his ſur- 
viving daughter, over and above what he had given them by his ſaid 
£:!l, Lord C. Harcourt decreed, that the ſhare of L. veſted 
in C. ſhould not upon C's death ſurvive with C's 150091.- be- 
cauſe the portion of L. became veſted in diſtinct ſhares in the 
ſurvivors, and there were no words for creating a jointenancy 
of theſe ſhares; but upon arguing upon other points reſerved 
before Lord C. Cowper afterwards, it being objected that C, 
dying in the life of A. the 15001. became a lapſed legacy, and 
ſhould fink into the eſtate, his lordſhip ſaiq; it was improper to 
call this a lapſed legacy, that it was a portion given over, and 
fould take effect, that the making the cadicil was a republication of 
the will, and amounted to a ſubſtiiutivg the ſecond C. in the place e 
the fir/t C. as if he had made his Will a-new, and had wrote it over 
azain, by which new will the ſecond mult take, and that the fixed 
intention of A. appeared that C. ſhould have more than M. whereas if 
the 1500/1. ſbeuld be taken to be a ages legacy, M. ſhould have twice 
as much as C. Wms's Rep. 274. Hill, 1714. Perkins v. Mickle- 
thwaite. 

22. A. deviſed 12001, among the four children of B. viz. C. D. 
E. and F. to be diſtributed at the diſcretion of B. but not to be 
compelled to pay it within 12 months after A's dceaſe. C. died 
in the life of A. b. died within fix months after A. Adjudged the 
whole 1200 l. was a ſubſiſting legacy, and till an apportionment made 
no particular intereſt %s in any one child. 2 Vern. 744. pl. 652. 
Hill. 1716, Bird v. Lockey. 

23. A. made his wife executrix, and bequeathed 900 J. f be 
paid immediately after his death to J. S. in truft to place it at 
mntercft, aud pay the produce to his wife for life, if ſhe continued ſo 
long a widnw, and after to divide the ſame equaily aming his three 
daughters B. C. and D. at their reſpective ages of 21 or marriage; 
provided that if all his three daughters die before their legacies be- 
come payable, then the mother to have the while, The wife married; 
B. and C. died under age, and unmarried. Ld, C. Macclesfield 
decreed the whole 900 l. to D. for the mother was excluded, 
unleſs the contingencies had happened, and neither the ſhare of 
B. or C. was veſted fo as to be ſubject to the ſtatute of diſtribu- 
tions ; for if all had died before 21 or marriage, the mother had 
had the whole. 2 Wrms's Rep. 69. Trin. 1722. Scott v. Barge- 
man. - 

24. One has two ſors A. and B. and three daughters, and deviſes 
his lands to be . to pay his debts, and as to the monies * 
by ſale after debts paid, he gives 2000. thereout to his eldeſt ſon A. 
at 21, the reſidue to his four y:unger children equally, A. the _ 

is 
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dies before 21. This 2001. ſhall go to the heir of the teſtator. 
3 Wms's Rep. 20. Mich. 1727. Cruſe & al v. Barley and 
Banſon. 

25. J give t A. B. and C. 10000. a-piece of my capital flock 
in the Eaſt-India Company, and the intereſt thereof to them for 
their uſe, and if any dies, then to the ſurvivors, or ſuxviver 
hare or ſhare alike; and my meaning is, that the interęſf ſhall 
be paid to their father to be improved for their uſe.—C. died an in- 
fant, by which his ſhare ſurvived to A. and B. A ards 
B. died. The Maſter of the Rolls held, that the ſhare which 
B. took upon C's death does not ſurvive to A. but will go 
to B's adminiſtrator, which in this caſe was her father; had 
they not been diſtinct legacies, it might have been another 
queſtion ; but being intirely diſtinct, and not even ſo much as 
tenants in common, the caſe is the ſame as that of Barnes 
v. BALLARD before the Lord King June 1, 1727, where it was 
decreed for the adminiſtrator, and agreed with Ld. Ch. J. Holt's 
opinion cited in the caſe of Woodward v. Glaſbrook. 2. Vern. 
388. and ſaid that this ſhare goes to the adminiſtrator by the 
words ſhare and ſhare alike, which are tantamount to the words 
equally to be divided, and decreed accordingly. Caſes in Equ. in 
Ld, Talbot's time 124. Trin. 1735. Rudge v. Barker, 

26. Francis Baſſet, grandfather of the now piaintiff, had by his 
will given 40001. among his younger children, payable at 21, and had 
ſubjected his real and perſonal eſtate for the payment of it; the perſo- 
nal eſtate was ſufficient ; and now the queſtion was, whether the le- 
gacy being to be raiſed out of a mixed fund, and ane of the children 
dzing before ſhe came of age, whether her part of the legacy was to ſink 
fir the benefit of the real eſtate, or was tranſmiſſable for the benefit of 
the other children ? 

It was ſaid, as there has been no caſe cited that where a legacy 
has been payable out of both perſonal and real eſtate, and the per- 
ſonal ſufficient, that the legacy has ben loſt ; I will not make ſuch a 
caſe, and indeed the authorities are to the contrary; and cited 2 P, 
W. fo. 276. 601. and if we were to determine otherwiſe, we muſt 
go into the eccleſiaſtical court for it. 


(C. d) Deviſe Lapſed, or forfeited. 


Where it ſhall veſt in another to whom it is limited 
over. 


I, JN aſſiſe where a man deviſed 10 4. for life, upon condition to be 

chaplain and pray for his ſoul, the remainder to the commonalty 
ef B, in fee to pray ut ſupra, and A. held for fix years, and was no 
chaplain, and was of ſuch age as he might have been chaplain immedi- 


*tely at the death of the deviſir, the heir may enter, and therefore 
the 


MS.Rep.in 
Canc. co- 
ram Lord 
Hardwicke 
Lincoln's- 
Inn, Dec. 


19, 1744+ 


But after 
the juſtices 
excited the 
jury to ſay 
for the 
plaintiff in 
ailile ; by 
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which they the commenalty has leſt the remainder, Br. Deviſe, pl. 16. cites 
faid that the 20 ALL. 1 | 

plaintiff 9 17. 

yas ſeiſed and difleiſed, and this was for conſcience of the remainder as it ſeems, quare. Br, Con- 


ditions, pl. 111.cites S. C. 
4 


2. Note, it was agreed that where a man deviſes his land ts A. 
for life, the remainder over to B. and dies, and A. will not take the 
land nor benefit by the deviſe, yet after his death B. ſhall have it, and 

| he may well enter and thall have the land according to the deviſe; 
[ 3 92 ] for this takes effect by the death of the deviſor. Br. Deviſe, pl. 14. 
cites 37 H. 6. 379, ; 5 : 

3. Contra upon a gift, if the firſt will refuſe the livery of ſeiſin, he 
in the remainder has not any remedy ; for this cannot take effect 
but by the livery. Ibid. 

4. The father bequeathed his goods to his fon when he ſhall be of 
the age of 21 years, and if he die before, that then his daughter ſhall 

have them; the fon dies long before the ſaid àge of 21 years. Ad- 
judged that the daughter ſhall have them immediately after the ſon's 
death, and not tarry till the fon would have been 21. And. 33. pl. 
82. Mich. 4 E. 6. Anon. 
5. Clauſe in a will, that if any legatee ſhould hinder or oppoſe the 
execution of the will, then ſuch perſon /h3uld lije the legacy bequeathed, 
The plaintiff claimed the benefit of the forfeiture by reaſon of the 
defendant's conteſting and oppoſing the execution of it; but the 
court declared its opinion to be, that no advantage ought to be taken 
thereof, but that the defendant ought to have her ſpecifick legacics 
3 by the will. 2 Chan. Rep. 105. 27 Car. 2. Moſeley 
v. Moſeley. 
6. One deviſes, after debts and legacies paid, the ſurplus of his 
eftate to his wife and ſon Fobn equally, whom he makes his executors, 
but if ſhe ſhould marry, that then ſhe ſhould render the right of being an 
„ce executrix to the teſtatar's ſon R. and be to be partner with his brother 
a. — in the executorſhip. The wife marries again; ſhe thereby 
oſes her right to the ſurplus, and to the executorſhip. 2 Vern. 308, 
pl. 299. Hill. 1693. Barton al' Stone v. Barton. | 

7. Legacy deviſed to A. to be paid at the age of 21 or marriage, 
which ſhall firſt happen, ſo as ſuch marriage be with the conſent of B, 
if not, deviſe over; A. marries without conſent, and dies before 21, 
the legacy is gone. Sel. caſes in Chan, in Ld. King's time 26, 
Trin. 11 Geo. Piggot v. Morris. 

8. One gives a legacy of 2001. a- piece to his children, payable at 
21; and if any of them die before 21, then the legacy given to him f 
dying to go over to the ſurviving children. One of the children dies 
in the liſe of the teſtator; though this legacy lapſes, as to the legatee 
5 under 21, yet it is well given over to the ſurviving children. 
3 Wms's Rep. 113. Trin. 1731. Willing v. Baine. 
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(D. d) Ademption 


On- 


le 0 


(D. d) Ademption of a Legacy. What is. 


N. A By will gave his daughter M. 1000!. to be fir] paid after 
* his debts, beſides a ſhare out of the dividend of his eftate. 
Afterwards, on her marriage, an agreement was made for what ſhe 
ſegul have out of A's eftate, and that it ſhould be only 11001, and 
that was to be in full of what was intended her thereout. Decreed 
by the Maſter of the Rolls, and confirmed by the Lord Chancellor, 
that the 11001], was to be in full of what A. was to have out of the 
ſaid eſtate, 2 Chan. Rep. 35. 21 Car. 2. Hale v. Acton. 
2. P. deviſes to R. a ſum of Soo. which the lady C. hath now in And the 


her bans of mine, as by her bond made to me and my heirs appears, — 


aud makes no executos, But the 5001. was paid in by the lady C. cited Digeſt 
ten years before the ener died. The legacy is due though the ſe- de Legatis, 


Fs . : . "BY &c. 96. and 
curity was altered, it being a pure legacy, not legatum nominis nor if Ted. 


legatum debiti z and the words ſhew that he intended the legacy bal and 
ſhould be as * certain as poſſible. Raym. 335. Mich. 31 Car. 2. in Wyn'scafe 


: : £ lately ad- 
Cam. Scacc. Pawlett's caſe. judged, 


where adeviſe was of a legacy cut of ſeveral debts due in ſeveral countier, though they were called ig 
b:-fore the tiſtutor died, yet the legacy remained goud, and there is a difference between a legacy in 
„eat“ and a ſpecifick legacy; for in the firſt cate the legacy remains though the debt ex quo is 
paid in, but the ſpecificx legacy may be loſt by being altered. *[ 393] 


3. I give to B. 5001. viz. the bond and judgment for 4001. due 10 Tbid. cites 


me from A. and lool. in money. The teſtator received almoſt — 


the whole debt, and took a new bond for the reſidue and died; de- — he 
creed to pay it. 2 Vern. 681. Hill. 1711. Orm v. Smith. d f-rexce is, 
where the 

money is paid in 22lntarily by the debtor, and where the teſtator recovers it by ſuit, In tho firſt 
caſe the legacy continues ſtill good, becauſe the money only comes home to the perſonal eſtate z 
but in the other caſe the teſtator, ſuing for it, intended to make it his own, and fo would not 
leave it to the legatee to recover; per Lord Harcourt. G. Equ. R. 82. Orm v. Smith. . 
Same diſt nction taken by the Maſter of the Rolls. But where in the principal cafes 5501. in 
the hands of E. was bequeathed to S. though before the making the will teſtator had ordered 
lome payment out of the 5591. this is no ademption, and noue of the payments being made, but 
the whole 5501. ſtanding out, the whole was decreed. 2 Wms's Rep. 164. Trin. 1723. 
Crockat v. Erockat.¶ hut if the teſtator had, aſter the making the will, drawa out part of 
tus money, this had been an ademption pro tanto. Ibid. 


4. B. and C. were each indebted to A. in 2000 l. by bond; after- 
wards A. by will gavetheſe two ſums to F. S. and deviſed away the 
ſurplus of her eſtate with a proviſo, that if all or any part of theſe 
tro ſums ſhould be paid in before the teſtatrix's death, then ſhe gave. 
to J. S. fo much money as the principal money ſo paid in ſhould amount 
unto as the caſe ſhould fall out. Afterward A. releaſed in her life- 
time the 2000/. te B. without receiving any part of the maney, and 
then died. J. S. died inteſtate, and B. who was her brother admi- 
niſtred to her and demanded the 20001. releaſed to himſelf, and alſo 
the 20001, due on the bond of C. In this caſe Ld. C. Parker ſaid, : 
that he could not approve of the * diverſity, that if teſtator give a _— 
debt by will and afterwards calls it in, this muſt be a revocation, 2 Joe” 
lecus if it be paid iu unaſted for by the teſtator; and as to the re- thereupon 

VoI. VIII. A - leaſe, 


393 Deviſe, 


1 2 leaſe, he held it the ſame as if the will had faid (if theſe debts are 
R 3 paid and diſcharged;) and as to an objection that B. (who is the 
Hill. r52;, Plaintiff) or adminiſtrator to J. S. claims a double advantage of 
Rider v. this debt as firſt being given him by the releaſe, and then he takes 
Waser. it over again by the will as adminiſtrator, his lordſhip obſerved that 
this claim as repreſenting his ſiſter is ex avter droit, and as if J. S. 
was alive and made her claim, and that it muſt be liable to her 
debts if any were, and is the ſame as if any other perſon had been her 
executor or adminiſtrator. Wms's Rep. 461. Trin. 1718. E. of 
Thomond v. E. of Suffolk. 
5. A. by ſettlement was tenant for 99 years if he ſo long lived, 
with power to charge 20001, remainder to B. in tail; afterwards 
A. and the truſtees and B. joined in a recovery and declared new uſes, 
Viz, to A. for life, remainder over and jo d:/troyed the power of 
charging. A. bequeathed 10001, legacy out of theſe lands, It was 
inſiſted, that though this might not be good as a charge, it might 
however take eftect as a legacy, which was not hurt by making an 
additional ſecurity. Ld. C. Macclesfield ſaid, that here is a parti- 
cular proviſion for this legacy, and that it is poſſible a legacy may 
be charged upon a certain fund, which failing, the legacy may be 
loſt; that it is material that this bequeſt is grounded upon a power, 
and may be thought only an execution thereof, which if void, mult 
void the bequeſt alſo; and it is alſo obſervable, that the will grves 
the reſidue to the teſtator's eld:t ſon; ſo that to make this legacy 
[ 394 ] good, the legatee, who is otherwiſe provided for, muſt take it away 
trom another child; and it is ſtill harder that the legacy by this 
means will be taken away from an heir in order to be given toa younger 
child, and that a charge upon land ſeems not fo ſtreng as a giſt 7 a 
legacy; but at length it weighed with the court that the land a- 
mounted to 10001. a year, and the deſign appeared to be to leave 
the younger the two ſeveral ſums of 10001. one expreſsly charged 
upon the perſona] eſtate, and the other upon the land; his lord- 
ſhip ſaying, that if a /egacy was given to J. S. to be paid out of fuch 
a particular debt, and it did nat appear that there was any ſuch debt, 
or that the fund ſhould fail, yet ſtill the legacy ought to be paid, 
and the failing of the modus appointed for the payment ſhould not 
defeat the legacy itſelf. Wrms's Rep. 778. Hill. 1721. Savile v. 
Blacket. | 
13 6. B. being indebted to A. in loool. A. deviſed 500d. part m_ 
court ad- to D. the ſecond ſon of B. and the reſidue to the younger children of B. 
mitted, that and the fame to remain in B's hands till the younger children ſhould 
where #4e> be capable of receiving it, and the ſhare of any dying before ſuch | 
fear, time to go to the ſurvivors or ſurvivor. The whole debt was paid 
manderts to A. and D. died, living A. then A. dies in the life of the younger 
eee 5 children. Ld. C. King held, that it could not be intended that the 
teſtaror's ſurvivors ſhould take unleſs D. the legatee ſhould have ſurvived the 
life, there teſtator ſo as the right to the legacy ſhould have become veſted in 
ig nr him, but that he dying in A's life, nothing could ſurvive from him. 
E. mallhave 2 Wms's Rep. 328. Hill. 1725. Sir Barnham Rider v. Sir Cha. 
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' Deviſe, 


whole ; for theſe caſes ſeem to be within the plain intention of the tettator. Ibid. 


7. One by will deviſed thus; Item, I give and bequeath to my 
grand-daughter Mary Ford (the plaintiff) the ſum of 40 /. being 
part of a debt due and owing te me for rent from G. A. ſhe allowing 
what charges ſhall be expended in getting the ſame. Item, I give 
unto my grandſons A. and B. the reſt and reſidue of what is owing 
to me from the faid G. M. which is about 401. more, to be equally 
divided between them, they allowing charges as aforeſaid. After- 
wards the teftator received the whole debt owing for rent from J. A. 
For the plaintiff it was inſiſted that there was a difference between a 
ſpecijick and a pecuniary legacy; that though the diſpoſing of a ſpe- 
ciick might be an ademption of it yet this being a pecuniary 
legacy the paying th money to the teſtator would be a loſs of 
it. On the other ſide it wes inſiſted upon the difference between a 
voluntary and a compulſory payment z that though the firſt was no 
ademption, yet the ſecond was, and that the teſtator obliged G. M. 
to pay in the money; but my Lord Chancellor was of opinion that 
there was no foundation for the difference taken in books between 
a voluntary and compulſory payment, for the latter might be with 
an intent to ſecure the legacy on all events, and decreed the plain- 
tiff the 401, legacy. Abr. Equ. Caſes 302. Trin. 1728. Ford v. 
Fleming. | 

8. Where the teſtator deviſes a debt, and afterwards receives it, 
er even calls it in, in neither caſe is this an ademption of the lega- 
cy; ſeeing this might be done from an apprehenſion of ſuch debt 
being in danger, and with a deſign to ſecure it, and being perſo- 
pal eſtate and not diminithed by remaining in teſtator's coffer, inſtead 
of the hands of the debtor, it may well paſs by the will. 3 Wms's 
Rep. 386. Mich. 1735. Aſhton v. Aſhton. 

9. A. deviſes 10001. capital South Sea flock to B. At the time 
of making his will he had 18001. of ſuch ſtock, and after, by ſate, re- 
duced it to 200 l. which he after increaſed to 16001. and died. 
Between the making his will and his death the act took place, which 
changed three fourths of the capital South Sea ſtock into annuities ; 
this legacy is not taken away or impaired by the ſale, nor by the act 
of parliament, Caſes in Equ. in Ld. Talbot's time, 226, Mich. 


1736. Partridge v. Partridge. 


11h 2 (E. d) 
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quite a ſtrain to ſupport a legacy given out of a fund which the teſtator himſelf had by his own 


voluntary act put an end to. Ibid. 231. 
Fe of a devite to H. and B. if A. die, in teſinter's lifestinm, and then teſtator dies B. ſhall have the 


2 Wms's 
Rep. 469. 
pl. 149. S. 
C. and held 
by Ld. 
Chancellor 
that the 
teſtator's 
receiving 
the debt 
himſelf, 
though up- 
on his ſuing 
for it, was 
no ademp- 
tion of tha 
legacy. 
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395 Devile 


(E. d) Legatees or Deviſees-Joint. 
Take How. 


1. A Man deviſed to two and their heirs and died, and after the 

one of the deviſees died, and the other ſurvived, he ſhall nat 

; have the whole by ſurvivor, but only a moicty, and the other jointe- 

nant the other moiety, for this was the intent of the deviſor; per 

\ Audley Chancellor. Br. Deviſe, pl. 29. cites 30 H. 8. & Fitzh, 
Deviſe, pl. 11 & 20 according]y. 5 

2. A. ſeiſed of lands deviſed the fame 1% his wife for liſe, the re- 
mainder to his three younger ſons, and ts the heirs of their bodies be- 
gotten, equally to be divided àmongſt them by even portions z and if 
one of them die, then the other two which ſurvive ſhall be next heirs, 
The deviſor dies, one of the ſons dies. And by Dyer and Welton 
J. the three brothers were tenants in common in remainder, and 
although the words are, equally to be divided, the ſame 1s not in- 
tended of a diviſion in fact and poſſeſſion, but of the intereſt and title. 
3 Le. 19. pl. 45. Paſch. 14 Eliz. C. B. Anon. 

3. A man deviſed tws parts of his lands to his four younge/t jors 
in tail, and if the r in ventre ſa mere be a ſon, that he ſhail have 
the fifth part as co-heir with the four younger brothers, and if all 

free happen to die without iſſue male of their ladies, that the two parts 
ſhall revert to the next heirs of the deviſor for ever. The father 
died, the ſon is born, and after he and three other of the ſaid ſons 
died without iſſue. All held that the ſurvivor ſhall have eftate tail 
in the intirk two parti and that none of the two parts ſhall revert 
till the five ſoc are dead without iſſue. Dy. 303. b. 304. a. pl. 40, 
| 50. Mich. 14 Eliz. Anon. | 
And. 21, 4. H. deviſed a houſe fo a woman, and to the brother of the woman, 
. and to the heirs of every of their bodies, and fer deſault of ſuch i- 
Roper. ſue, of the brother, and of the ſiſter, the remainder to the right heirs 
S. C. ad- of the deviſor, and died; the brother died without iſſue, the ſiſter hat 
* 450 and died; the iſſue ſhall have a moiety, and no more, for it 
259. S. C. ſeems the word (every) made ſeveral eſtates. Quære if the right 
and the heir ſhall have in reverſion or remainder? Dy, 326. pl. 1. Mich. 
pieadinss 15 & 16 Eliz. Huntley's caſe. 


and judg- 


ment accordingly— Ray m. 455. Mich. 3; Car. 2. B. R. the S. C. cited by Raymond J. and 

obſerves, that though the queſtion was, whether the intire houſe ſhould go to the iſſue or only the 

moiety, and the other moiety to the heir of the deviſor, yet lie ſays, he finds no argument of it in 

the book, and that Dyer ſeems to intimate that the pleading of the caſe was more infiſted upon 

-_ this point; and that Anderſon ſays, that the ſtreſs of the caſe was upon the apportionment 
rent. 6 


[ 396] 


5. If one deviſe his goods equally to two, there is no jointenancy 3 
for (equally) ſhews his intention to give to each an equal propor- 
tion ; per Ro Cro. E. 696. Mich, 41 & 42 Eliz. B. R. in 
caſe of Lewen v. Cox. 

| C. A man 


Deviſe. 


6. A man deviſes his lands 1 His wife for her life, the remainder 

4 A. B. and C. and their heirs reſpectively for ever. The queſtion 
was, whether A. B. and C. were jointenants or tenants in common ? 
The court held, that here is a tenancy in common, and that it ſhall 
go throughout, and is not to be divided, and the intent of the de- 
y*{or appears in the will, that every one ſhall have his part, and 
their heirs, ſo here is a proviſion made for children, and the word 
(reſpectively) would be idle, if another conſtruction ſhould be 
made, and would ſignify no more than what the law ſaid without it. 
So judgment was given for the plaintiff, Niſi. Sti. 434, 435. 
Hill. 1654. B. R. Lorret v. Frampton, | 

7. Where money is given to two, (being perſonal eſtate) it ſhall 
be ſeveral to them. 3 Ch. R. 214. Paſch. 1668, in caſe of San- 
ders v. Ballard. 

8. Teſtator deviſed 507. per annum to A, and B. her ſon, paya- 
ble out of ſuch lands habend” for their lives and life of ſurvivor, and 
adds, that after B. ſhall attain his age of thirteen years (A. his mo- 
ther living) then B. ſhall have 201. annually of the ſaid 501. for his 
better maintenance during the life of A. and after to have all as afore 
deviſed. Per Cur. This is a /everal rent and not a joint rent; 
for the entire 50 J. rent is deviſed to A. till B. is thirteen years old 
and then that B. ſhall have 201. of the 501, for his better maintain- 
ance, which clauſe would be abſurd, if teſtator had intended it a joint- 
rent for if it was joint, then A. would have 251. and B. 251. and 
if the rent be conſtrued joint, then it will be pro deteriori manu- 
tenentia. Sand. 284. Irin. 21 Car. 2. Duppa Executors of Baſker- 

vil v. Mayo. 

9. Where goods are deviſed to two jointly and one of them dies 2 Jo. 130. 
before aſſent of the executor, the executor of him dying thall have his Ke 
ſhare, but if he dies after the aſſent of executor, then the ſurvi- xc. 5. &. : 
vor ſhall have the whole; becauſe after aſſent of the executor an ——5. C. 
intereſt is veſted and then the goods are become chattles governable — 
by the common law, which makes them jointenants. 2 Lev. 209. of the Rolls 


Mich. 29 Car, 2. Baſtard v. Stukely. 2 Wras's 
CP. 532. 


Trin. 1729. in caſs of Cray v. Willis. 


10. Where a deviſe was to ttb equally, it was decreed by advice Vide tamen 
of Roll. Ch. J. that notwithſtanding the word equally, the deviſees — 
were joint, = the intention prevents the ſurvivorthip. See Verh. in caſe of 


32. pl. 30. Hill. 168 1. in caſe of Thickneſs v. Vernon. cox v. 


| Quaintock 
where it was decreed that the adminiſtrator of one ſhould have an account againſt the other, but 
t was much to the diſſatisfaction of the bar. 


II. Legacies are bequeathed to A. B. and C. and the wife of C. 
equally to be divided among them ſhare and ſhare alike. C. was 
no kin to the teſtator, but C's wife was; per North Keeper, C. 
and his wife ſhall have only one third part, and the rather for that 
he obſerved the two (ands) viz. to A. B. and C. and M. his wife; 
and though a deviſe may beto ten perſons and add an (and) between 
every perton's name, yet it is not natural or uſual to add an (and) 
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till you come to the laſt perſon. Vern. 233. Paſch. 1684. Bricker 


v. \W halley, | 
[ 397 ] 12. A. deviſed the ſurplus of his eſtate after his debts paid to B. and 
S P 4% CB. dies; decreed by the delegates and per Ld. North and per Ld. 
thouch Jefferies, that this is a joint deviſe and ſhall ſurvive to C. Vern; 
the exe- 482, pl. 471. Mich. 1687. Shore v. Billingſley. 
eutor bad P 47 | ; | St) 
aſſented to the legacy of the reſiduum by which it was inſiſted that a property was veſted in 
the legatees by law, yet it was anſwered, that though that might be true uit, reſpe6t to ſpe- 
cific k legacies, yet in this Caſe till it appeared that all the debts, &c. were paid, i would be im- 
poſſible to know what the reſiduum was, and confequently no property could veit, The Maſter 
of the Rolls after taking time to conſider of it decreed that the ſurvivor take the whole in 
the fare manner as if it had been a grant at law. 2 Wms's Rep. 247. Paſch. 1726. Webſtcy 
v. M ebſter. Ibid. 378. ſays the ſame decree was made 28 June 1729 by the Maſter of the 
Rolls in caſe of Cray v. Willis. 


13. A man deviſed his lands f his two daughters, equally to be 
divided between them, and te the heirs of the body of the ſurvivor of 
them; and the queſtion was, whether they were jointenants or te- 
nants in common; for (ſays the book) though if a deviſe be made to 
two equally to be divided between them, they ſhall be tenants in 
common, becauſe in a will the intent of the deviſor ſhallgbe inter- 

reted to be ſo; yet it is not ſo in caſe of a grant or feoffment ; but 
in a will it is a tenancy in common by conſtruction and not by ex- 
preſs words, but only by collection of the intent of the deviſor; 
but if the other words of the will ſhew his intent to be ſtronger, that 
he intended a jointenancy, it ſhall be interpreted accordingly ; and 
it was ruled accordingly, by reaſon of the expreſs limitation made 
to the ſurvivor. Ld. Raym. Rep. 630. Hill. 12 W. 3. per Holt, 
Ch. J. cites Sty. 211. Furſe v. Weckes. | 

14. A. deviſed a debt of 5001. to B. and C. and if either died, 19 
the ſurvivor ; B. died before the debt got in. Ld. Chancellor was of 
opinion, that B. having ſurvived the teſtator, though he died before 
the debt was got in, was intitled to his ſhare of the debt; but it 
was reverſed in Domo Proc. 2 Vern. 654. Paſch. 1710. in cafe 
of Bretton v. Lethulicr, cites it as the cafe of Davis v. Ld. Bin- 
don. 5 

15. One deviſes the ſurplus of his perſonal eftate to his 2 execu- 
tors; tnis is a joint bequeſt and on the death of one ſhall go to the 
ſurvivors, as well in the caſe of a legacy as of a grant. 3 Wms's 


Rep. 115. Trin. 1731. Willing v. Baine, 


(F. d) Legacies. In what Order to be paid. 


Thid. 37. r. LF GAC to A. of 200l. to B. his ſecond daughter 2001, 
. 4 to C. his eldeſt daughter 2001. By the better opinion of 
in dem the court, A. the youngeſt daughter ſhould be firſt paid, and then 
verbis as B. and then C. Cited by Barkham Serjeant. 2 Le. 55. in 
Se.. pl. 345. Mich. 15 Eliz. C. B. as Coniers's caſe. 

3 Le 55- pl- 50. S. C. cited in totidem verbis. 


we 


Deviſe. 


2. When ſeveral legacies are given and one is due, but the re 
not till afterwards, the executor may not pay the firſt the whole le- 


gacy, if there be not aſſets ſufficient to pay the reſt. Chan. Rep. 


133. 15 Car. Vintner v. Pix. 


398 


|} S. c. cited 


Chan. Caſes 
149. Mich. 
21 Car. 25 
in case of 
Grove v. 


Banſon, and Ld, Keeper declared, that where a legacy was ſecured, but not paid, he conceived 
thut every legatee bought to lote in proportion there not being enough to pay all.-——— the caſe 
o of MAUurEtR v. FoTitiByY decreed that thoſe legatees that were of age ſhould receive their re- 
ſpecti/e legacies, but ſhould refund reſpectively, if tlie court thought fit to make all equal, N. 


Ch. R. 25. 10 Car. 


3. Where legacies are to be made g cut of growimyg recerpts of a 
real eſtate, which proves not ſufficient, and the executor has been 
over forward in paying any legacies he muſt bear the defi- 
ciencies out of his own purſe ; but the court ſaw no cauſe to allow 
the legatces damages for the- ſame. Chan. Rep. 134. 15 Car. 1. 
Vintner y. Pix, 

4. Deviſee of lang in truſt to pay mortgages in the firſt place, 
and then legacies, is made exccutor; he mortgages to raiſe money 
to pay other debts of the teſtator; ſuch new mortgage ſhall tate place 
of the legacics. Vern. 69. Mich. 1681. Brent v. Beit. 

5. Charitable legacies by the civil law are to be preferred to other 
legacies, and if the ſpiritual court gives ſuch preference in caſe of 
deficiency of aſſets, Chancery will not grant an injunction, Vern, 


230. pl. 226. Hill. 1683. Fielding v. Bond, 


(G. d) Deviſe. When it veſts, or is to be taken, or 
when Legacies are to be paid. 


I, AMan deviſes to his wife the demeſnes of a manor for life and 
the ſervices and chic rents theres for fifteen years, and all the 


manor to another after the death of the wife; though the fifteen 


years expire, yet the deviſee ſhall take nothing but after the 
death of the feme, Agreed by all the juſtices. Mo. 7. pl. 24. 


Trin. 3 E. 6, 


2. But if the will had been that aſter the fifteen years expired and 
the death of the feme the deviſee ſhould have all the manor after 
the fifteen years, then it ſhould be conſtrued diſtributively, viz. that 
the ſecond deviſee ſhould have all the demeſnes upon the wife's death, 
and the rents and ſervices after the fifteen years expired. Arg. I 
Sand. 185, 186. Mich. 20 Car, 2. in caſe of Cook v. Gerard, 
Cites S. C. 

3. Deviſe to his ſon of goods when he ſhall come to the age of 21 
years, and if he die before the ſaid age, then to one of his daugh- 
ters. The ſon dies before 21, the daughter ſhall have the goods 
HY after the death of the ſon, And. 33. pl. 82. Mich. 4. 

. 0. Anon. | 


So of mo- 
ney. 2 
Vern. 283. 
Papworth 
v. Moores 
—8. P. de- 
creed con- 


tra by Ld, C. King. Rut on mentioning the matter again the next day, and inſiſting that it had 
been determined as iu the principal caſes here of And. 33. and 2 Vern. 282. and diſtinguiſning 


det v een thoſe and the following caſe of 2 Vern. 199. that where the legacy is deviſed over in caſe 


h 4 


of 


= 
e 
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of the l:gaters dyins before 21, if he dies before it ſhall be paid preſently, but if deviſed over, 
the executors or adminiſtrators of the legatee ſhall not have it till ſuch time as the lega- 
tee, had he lived, would have been at the age; his lopdthip varied his decree, and the cluuſe 
of the will being; that if ary of bit fors and daughters [Þould di: before his, her, or their re- 
fpeFive ages F 21, then the legacy or legaciei of him, ber or them, ſo dying ould be paid to the vivo 
er /urvitor; of uch children, and two of the children having attained 21, and one dying at 17, and 
one other being no more than 12, his lordſhip decreed two thirds of the deceaſed child's legacy 
to be paid to the two of age, with intereſt from the other's death. And though it was ebjected 
that this being a new legacy the executors ought to have a year's time for payment, yet the 
eourt held that that muſt be intended to be from the death of the teſtator ; whereas in this caſe 
the teſtator had been dead ſeveral years. 2 Wms's Rep. 475. Laud v. Wilhams.——— — The 
3 adds a nota, that the rule in equity ſeems by this reſolution to be ſettled accordingly, 
Ibid. 43r. | 
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[ 399 ] 4. In replevin, &c. the defendant avowed, ſetting forth that G. 
| D. was ſeiſed in fee of the manor of C. whereof the locus in quo, 
&c. was parcel, and being fo ſeiſed, he gave the ſaid manor to HU. 
band, and wife, and to the heirs of the huſband, who by his laſt will 
deviſed a rent to the avowant of 4 l. out of the ſaid manor, with a 
clauſe of diftreſs for his liveli bead and chili's phrt, to be paid yearly ; 
the huſband died, and about 19 years after his death the wife died, 
and the avowant diſtrained for the arrears of his rent-charge incur- 
red between the deaths of the huſband and wife, and avowed for the 
ſame; thereupon the plaintiff demurred, and it was inſiſted for him, 
that this rent did not commence till after the death of the wife of the 
teſtator, and therefore the avowant could have no title, but to what 
incurred after her death; it was argued per Cur. that if he in re- 
verſion after the determination of an eſtate for life, grant a rent- 
charge to another, in ſuch cafe the grantee may diſtrain for all the 
2rrears after the grant, and which incurred in the life-time of the 
rrantor, and it was ſaid per counſel for the avowant that this was a 
— caſe, becauſe it appears by the words of the will, that the 
rent was deviſed to the avowant, for his livelihood and child's part, 
which words imply a preſent advancement, and then the ſubſequent 
words, viz. to be paid yearly, are a ſtrong proof that tlie teſtator 
intended it as ſuch. 1 Le. 13. pl. 16. Mich. 25 & 26 Eliz. B. R. 
Rearſby v. Rearſby. 
30 if the 5. If a deviſe be of land to A. and his heirs 3 the death of ſuch 
—— oa 4 a monk, nothing paſſes to deviſee till the death of the monk, 
for 24 b, but if land be deviſed to a mink for life, and afterwards to J. S. in 
rund. fee, the deviſee ſhall have the land preſently. Le. 196. pl. 279. 


after the : 8 : . 3 
. 31 & 32 Eliz. in the exchequer chamber, in Ld. Paget's 


win 
fee, J. S. ſhall take preſently. Ibid. 198. cites 37 H. 6. 17. 


6. Deviſe of 1001. to his wife pro exaneratione of her dower ; this 
makes a condition that the wife ſhall not have the 1001. till ſhe 
makes a diſcharge of her dower. Cro. E. 274. pl. 3. Hill. 34 Eliz. 
C. B. Pett v. Bafanden, | | 

7. A bond for performance of covenants which are not broken, 

= ſhall interrupt the payment of a legacy, unleſs the legatee will 
enter into a bond to the executor to make re/titution, if, &c. other- 
wiſe not. Ow. 72. Trin. 37 Eliz. B. R. Norton and Sharp v. 

8. It 


Jennet. 


Py NN 9 


Devite. i 
8. If land be deviſed in fee-ſimple, fee-tail, for term of life or years, 


the deviſee may enter into the land deviſed without any leave of 
the executor or adminiſtrator ; for the frechold or ſtate is in the 


Ceviſee before entry. Co. Litt. 111. a. 
g. Deviſe of copyhold-lands to A. and B. his two ſons, and to 
the heirs of their two bodies begotten, and wills that each of them 


hall enter at the ſeveral ages of 21, and that his executors fhall take the 
profits of the-land till they come to their ſeveral ages of 21 years. The 


eldeſt cannot take till the youngeſt comes of age; per three juſtices 
againſt Yelverton and Croke. 1 Bulſt. 42, Mich. 8 Jac. Eylfe 
v. Chopley. 
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Cro. J. 289. 
Ay lor, alias 
Ailet v. 
Chep alias 
Choppins 
S. C. but 
per 4 FI. 
againſt r. 
the eldeſt 
ſhall rake 


at 21, his part and poſſeſſion, and yet the jointenancy ſhall hold place.  - Yelv. 132. S. C. ac- 


So where a term is deviſed to his two ſons when they come to the age of 21 years, 


cordingly. For this ® entry is only as to the perception of the profits, till the other is 21 alſo 


and that his · 


executors ſhall take the profits in the interim; the eldeſt ſhall not wait for the age of the youngeſt, 


Per, Croke J. 2 Bulſt. 126. cites 13 H. 7. 17. b. or 15. b. 


* The entry of him tit comes to full age does no: deſeroy the jainture, but they are jointenants 


not witlutauding. 
adjud ed that the eldeſt may well enter though the other had not attained his age, 
words of the will ſhall be taken diſtributively reddendo fingula ſingulis. 


10. If a man deviſes His trees to his executors to pay his debts, 
the executors muſt cut down the wood in convenient time. Brownl, 
32. 5 : 
11. A. has three ſons, and deviſed ſeveral leaſes to his ſeveral ſons 
when they ſhould come to the age of 21 years, and that his executors 


| ſhould have the ſame in the interim. Each one of them when he 


comes to his age of 21 years ſhall have his term by ſuch conſtrue- 
tion made, and reddendo ſingula fingulis, and the eldeſt ſhall not 
tarry for his part till the youngeſt ſhall come to his age of 21 years, 
jor each of them ſhall have hi term in his turn. Per Croke J. cites 
13 H. 7. 17. b. by Fineux 2 Bulſt. 126, 127. Mich. 11 Jae. 
Roberts v. Roberts. | 

12. A. deviſed land to B. for life, remainder to C. and his heirs, 
C. paying 100 J. out of the iſſues and profits of the lands. A. dies. C. 
dies, his heir within age. B. dies. And 1t being found by office 
that the land was holden by #night ſervice in capite the king ſeiſed it, 
and afterwards for non-payment during the minority, the heir of A. 
enters after livery ſued. But adjudged that the entry was not law- 
full, for being to be paid out of the rents and profits, it is to be 
intended when he ſhall receive them, but the king having taken the 
profits, he ſhall not pay them. Cro. J. 374. pl. 5. Mich. 12 Jac. 
B. R. Slade v. "Thompſon. 

13. A. was poſſeſſed of a term for 32 years, and deviſed it to his 
wife for life, and aſter her death to his ſons B. and C. jointly if 
they have no ſons, and iſ they ſhall have ſons, then that ſhall be reſerve, 
and put out for the benefit of ſuch child or children, But if it ſhall 
pleaſe God to ſend them no men children, then after their deceaſe it 
thall deſcend and come to D. and E. children of a ſon-in-law. The 
wife died. B. died leaving a ſon ; this fon ſhall enter upon C. for 
it is an immediate deviſe to the children of B. and C. Per 3. J. 

agalnſt 


Yelv. 183. S. C. ——S, C. cited Saund. 154. in caſe of Ccak v. Gerard; as 


becauſe the 


49 


Cro. J. 304. 
pl. 7. . C. 
reſolved; 
and that the 
teſtator's 
care was 
rather for 
his grand- 
children 
than his 
Own Chile 


499 Device. 


oy 
© 


Erenw— againſt Croke. 3 Bulſt. 98. Mich. 13 Jac. Blandford v. Bland, 
* ford. 
1146. 8. C. 


adjudged accordingly, 


ro. J. 55. IA. A. ſciſed of three meſſuages has iſſue three daughters A, B. 
Gilbert v. and C. and he deviſed to each an houſe, and if his daughters die wit)... 
| = _ out 1ſJue, then te remain to F. S. One dies without ifiue ; quære if 
R. R. che J. S. ſhall take it preſently, or expect till all are dead without iſſue; 
S. P. where per Houghton. Cro. J. 448. pl. 28. Mich. 15 Jac. B. R. in cafe 
the remain- of the King v. Rumball. | 


der was to 

the mother, and after divers arguments it was reſolved that the mother ſhould take immediately 
after the death of each, as they died without iſſue; but Lea Ch. J. doubted, becauſe it was in 3 
will; and that it was not the teſtator's intent to prefer te feme, as long as he had iſſue of his body, 


But for the reaſons of the other juſtices they having long confidered thereof, reſo! v-d that it could 
not be a crots-remainder. And ſo it was adjudged tor the defendant. S. C. cited Arg. 1 Sand, 
284. in caſe of Cook v. Gerard. 


a _ 15. A man being ſ-i{ed of lands in for in de gene, and alſo of a re- 
ſolced ac. Verſion dependant on the life of R. K. deviſes the demeſnes to his wiſe 


cordingly. for one year after his death, and then deviſes the ſaid demeſnes and the 
reverſion together to I. N. habend. immediately from and after the 
expiration of that year, and the deceaſe of the ſaid R. X. to the ſaid 
W. X. and his heirs. The deviſor dies. Ihe year expires. W. 
K. ſhall have the demeſnes preſently, and the reverſion after the 
death of R. K. for it ſhall be taken reddendo ſingula ſingulis. 1 
Sand. 186. Mich. 20 Car. 2. Coke v. Gerard. 

16. A. bequeathed 1007, a-prece to his 4 daughters, (his only 
children) payable at 21 or days of marriage, and charged Jands 
with payment oi the fame. "Three died. The ſaurvivor is imit— 

[ 401 ] led to the whole, but not to compel payment till ſhe is 21 or mar- 
ried. Fin. R. 375. Trin. 30 Car. 2. Chapman (per Guardian) 
v. Crockley. 

T7. A. bequeathed 1500 J. to B. and C. to be divided between 
them, and , one 2 them die, then the ſurvivor to have 1000 l. and 
if beth die, 5c. The time of payment not being mentioned, the le- 
gacies are payable in this caſe at 21 or day of marriage. Fin. R. 
432. Mich. 31 Car. 2. Dormer v. Dormer. | 

2 Chan. R. 18. A. deviſed to his two daughters 600 J. a-prece to be paid at 
731-5. C. twenty-one, and the reſidue of his perſonal late to his ſan, and de- 
| clared that if either of his ſaid children ſhould die in their minerity 
the ſurvivors ſhould be heirs in equal proportion, and made J. S. exe- 
cutor. The py died young, The court thought the reſiduary 
part not ſubject to any contingency or ſurvivorſhip, but that the in- 
tereſt thereof immediately veſted in the ſurviving daughters, if of 
age or not. Fin. R. 430. Mich. 31 Car. 2. Bargrave v. Whit- 
wicke 2 al.“ | | | Y 
2 Vern- 199. 19. cy to be paid at ſixteen years of age, legatce dies 
Anon. S. P. 8 e " has. hall” not 4 a. 105 till the 


& S. C. | 
ene ng fixteen years end. 2 Chan, Rep. 188, 32 Car. 2. Sanders v. 
alſo the Earle. : 

cate Co- 


perry v. Lampen A perſonal Ig icy ſhall be paid preſently, though the child dies befor? 


tue appeinted time; per Ld, Wright Ch. Prec. 198. in caſe of Brewen v. Brew en, Lc . * 


Devite. 
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Hill. 26 Eliz. B. R. it was ſaid by Dr. Awbrey, that the civil law is, that the executor or admi- 


nuſtrator ſhall receive it preſently. In Lady Lodg's caſe, 


20. If a legacy be given to an infant to be paid at his age of twenty- 
one years, and the executors to pay intereſt for it until it becomes 
payable ; if the infunt dies before twenty-one, it is due preſently to 
the executor or adminiſtrator of the infant; but if no intereſt was 
to be paid for it, then it ſhall not be paid until ſuch time as the 
infant would have come to twenty-one in caſe he had lived; 
becauſe there it is a beneft the teſtator intended to the executor 
by keeping it in his hands; but in the other caſe it would be none, 
when intereſt was payable, 2 Freem, Rep. 64. pl. 74 Fill. 
1680. Anon. 


iu 


A. be- 
queathed 
to J. S. 
1000 |. pay- 
able at 
twenty= one 
and in the 
mean time 
J. S. to 
have the 
yearly ſam of 
20 l. not 


amvunting to 


the inter ſt 
of the legacy given him. J. S. died before twenty-one; it was held by Raymond Ch. J. Jekyl 
Maſter of the Rolls, and Eyre Ch. J. (at the council, it being a eaſe from Antegoa) after time 
taken to conſider of it, that the executors of J. S. ſhould wait for their legacy till ſuch time as J. S. 
hal ne lived would have been twenty-one, it being unreaſonable that the executors of J. S. ſtand- 
ing in his place ſhould be N a better caſe than J. S. himſelf would have been, had he been living, 
and it was to he preſumed that A. had made a computation of his eſtate and conſidered when the 
ſame would bear and allow of the payment of this legacy, and that no reaſon could be given 
why an uncertain accident ſhould accelerate the payment of this legacy before the time, which 
was at firſt intended for that purpoſe, 2 Wms's Rep. 335+ 337. pl. 96. Hill. 1725. Cheſter v. 


ainter. 


21, Though it be ſaid that the money ſhall be laid out after 
all legacies paid, yet all beſides what ſerves to pay the legacies 
ſhould be laid out preſently, 2 Vent. 346. Trin. 32 Car, 2, 
Anon. | | 

22. Lands deviſed to J. S. in fee in truſt for A. and the heirs of 
her body, and if A. died without iſſue to B. for life, and in another 
clauſe in the will he deviſed that if A. die without 1/ſue and B. be then 
deceaſed, then and not otherwiſe he gave the land to R. and his heirs 
A. died without iſſue. B. farived her and died; R. brought a bill 
againſt J. S. and the heir at law of the teſtator to have this truſt 
executed; decreed for R. though B. ſurvived A. becauſe the 
words (if B. be then deceaſed) ſeemed put in to expreſs his mean- 
ing that B. ſhould be ſure to have it for her life and that R. ſhould 
not have it till ſhe were dead, and alſo to inew when R. ſhould have 
1 in polleflion. 2 Vent. 363. Hill. 2 & 3 W. & M. in C. B. 

non. 

23. A deviſe was in ſuch manner, &c. becauſe my debts are many, 
amounting to 4600 l. a perfect ichedule whereof is hereto annexed, 
therefore I deviſe my lands to be fold, &c. And in another clauſe 
lays, as concerning ſuch and ſuch lands, after my juſt debts and legacies 
paid, I deviſe them to A. &c. Afterwards the deviſor mortgages 
part of theſe lands for 40001. The debts (in the ſchedule) and the 
legacies are paid, and now the eſtate ſhall veſt; for the debts to be 
paid precedent thereto are the debts mentioned in the ſchedule. 
3 Lev. 432, 433. Mich. 7 W. 3. C. B. Loddington v. Kime. 

24. A portion was deviſed to a daughter to be raiſed out a 
real and perſonal eſtate and to be paid at twenty-one, ſhe marries and 
lies before twenty-one leaving a child; (Note, it was not faid 
to be paid at twenty-one or marriage) Ld, Sommers directed 

an 


[ 492 ] 


Devil. 


an account of the eſtate and then he would give his opinion, but 
inclined ſtrongly that the portion was payable ; for all the caſes 90 
upon this, there being no marriage that did not happen, Which was 
the cauſe of the portion. Ch. Prec. 109. Hill. 1699. Jackſon v. 
Farrant. | 

25. J. S. having three daughters and ſeveral grandchildren and 
great grandchildren made his will, and deviſed the ſurpizs of his 
eſtate to be equally divided amongſt his three daughters, and all his 
grandchildren and great grandchildren, that fhauld be living within 
two years after his death, and died; and within two years after his 
death other.grandchilJren were born; the plaintiffs examined wit- 
neſſes to prove J. S's intent, that none born after his death ſhould 
take; and the queſtion was, whether they could be admitted to 
read this proof; and my Lord Keeper was of opinion, that ſuch 
proof might be admitted; ſo the witneſſes were. read; but depo/ttions 
were only, that J. S. ſaid ſo or ſo, er to that effeft, which my Lord 
ſaid, ſignified nothing for that makes the witneſs the judge; and he 
ought to ſet dawn the very words for the court to judge ; but with- 
out this proof, my Lord held, that the words in the will (within 
too years after my death) were to be taken reſtrictively, and ex- 
tended to none born after; and decreed accordingly, which decree 
was affirmed in the Houſe of Lords. Abr. Equ. Caſes 231, Trin, 
1700. Dayrell v. Moleſworth. 8 

26. Deviſe of 5901, to A. to place him aut apprentice; it was ob- 
jected that A. was not intitled till fit to be placed out, but the ob- 
jection not allowed and the legacy decreed to be paid. 2 Vern, 
431. pl. 393. Hill. 1701. Nevill v. Nevill. 

27. A. by marriage ſettlement ſecures 2000 J. a- piece to daugb- 
ters, payable at eighteen or marriage, and afterwards by will direcis 
the portions to be made up 3000 l. a- piece. Per. Ld, Wright and 
the Maſter of the Rolls, no time being mentioned for the payment 
of the additional portions they are payable at the ſame time with 
the portions provided by the ſettlement which was at eighteen 
or marriage. Ch. Prec, 226. pl. 186, Trin. 1703. Aſhton v. 
reh, | 

28. A, deviſed zoo l. to B. but declares his will and deſire that 
B. give the 300 l. ts MH. the daughter of B. at his death or ſooner, 
if there be occaſion for her better advancement. It was inſiſted 
that if there was occaſion M. might call for the 300 J. even in 
B's life-time, 2. Vern, 466. pl. 427. Mich. 1704. Eactes v. 
England. | 

29. John Jackſon by his will gives certain lands to be fold for the 
payment of his debts, and the reſidue he gives to his wife Mary for 
life, and after her death ts Thomas his ſon, his heirs and aſſigns for 
ever, provided nevertheleſs, that if the ſaid Thomas ſhould depart this 
life without iſſue of his body, then he gave ie his two god-daughters 
the plaintiffs 200 l. to be equally divided between them, and paid out of 
the eſtate laſt mentiomed within fix months after the _ of the ſur- 
2 ˙ of his ſaid wife and his ſm Thomas by ſuch perlon as _ 

inherit 


Devile, 

inherit or enjoy the ſame, and for non-payment thereof he gave the 
eftate to his ſai god-daughters for payment thereof, The teſtator 
dies and his widow dies, Thomas enters upon the laſt mentioned lands 
and levies a fines and ſettles the land upon his wife for a jointure, and 
his heirs by her, and for want of ſuch iſſue to his own right heirs, 
and he having one child a daughter by that marriage, he by his will 
gives the eftate to his wife Sarah and her heirs after the death of his 
{aid daughter, and ſhortly after the making this will he dies, leav- 
ing his wife and one daughter living, and in about three months af- 
ter the daughter dies, and Sarah the widow having the land for 
her life by the ſettlement and the inheritance thereof by the will of 
Thomas, ſhe afterwards marries the defendant by whom ſhe-had 
children, and then ſhe dies, and the defendant enjoys the land by 
the curteſy of England. The plaintiffs brought a bill againſt the 
defendant for a ſatisfaction of the 200 l. which cauſe came to hear- 
ing and the gueti was whether the legacy was payable by reaſon 
Tamas left iſſue living at his death, or whether it did not became pay- 
able at any time upon the failure of iſſue of Thomas. My Ld. Keeper 
Harcourt was of opinion that the legacy was not payable, taking 
the meaning of the words of the will to be, that if Thomas ſhould 
have no iſſue living at his death, then to be paid only; for that the 
teſtator having limited it to be paid in fix months after the death of 
the ſurvivor, which if ſhould be interpreted to be paid upon the 
failure of iſſue of Thomas that might be many years after, but told 
the plaintifts that as the eſtate was deviſed for payment of the debts, 
they might and ſhould have the liberty to bring an ejectment and 
try it and would retain the bill in the mean time. An ejectment 
was brought to try it at the aſſizes, but the plaintiff would not 
proceed. N. B. This decree was afterwards reverſed in the Houſe 
of Lords. MS. Rep. Paſch. 11 Ann. in Canc. Nicholls & al 
v. Hooper. | , 

30. Deviſe of land to A. in tail and after A's death without if- 
ſue to B. A. dies living the teſtator, but leſt iſſue, The deviſe to 
A. is void and B. ſhall take immediately, though Cowper C. ſaid, 
it was againſt the intent of teſtator and the words of the will, and 
againſt a maxim in law; that an heir ſhall not be diſinherited with- 
out expreſs words. 2 Vern. 722. pl. 640, Mich, 1716, Hutton 
v. Simpſon, 
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Chan. Prec. 
439, pl. 
285. Simp- 
ſon v. 
Hornſby. 
S. C. & 

P. ac- 
cordingly. 
— Gib. 
Equ. Rep. 


115. S. C. in totidem verbis. 


31. A deviſe was in truſt that the deviſees all have the profits 
of the land when they come of age; they have a right to it in their 
minority, at leaſt to ſo much thereof as may be ſufficient for their 
ſupport and maintenance, and what is not then paid ſhall go to 
their adminiſtrators. ꝙ Mod. 104. Mich. 11 Geo. Bateman v. 
Roach, 

32. I give all my perſonal eſtate to my wife, and to both my grand 
children 1009 J. a-piece, if they arrive at the age of twenty-one years 
or marriage, Theſe legacics are payable at twenty-one or les + 

| an 


Confirmed 
on apppeat 
to the Houſe 
of Lords. 
Ibid. 


4 


403T Deviſe, 


and is not to wait the death of the wife. 9 Mod. 93. Paſch. 15 
Geo. 1. Canc. Burdet v. Young. 
Cafes in | 35 A. by will charges lands with payment of 1009 l. a- piece to 
Li King's D. B. and F. his daughters, payable at 22 or marriage; and if any 
time. 1s. die before her portion becomes payable, the ſhare of her jo dying to g9 to 
8. C. and the ſurvivors, E. died before 22 or marriage; D. attained her age 
lays, tive of 22. It was held by Lords Commiſſioners Jekyl and Gilbert 
court was "3 5 3 k b 
of opinion, chat E's ſhare ſhall not be paid to the ſurviving daughters till ſuch 
it ſhou.1d be time as ſuch deceaſed * daughter, had ſhe lived, would have 
paid when come to 22. 2 Wms's Rep. 271, Paſch. 1725. Feltham v. 
the dec-al- F 
ed would eltham. 
bave re- 34. And (the reporter ſays that as he underſtood) the court alſo 
—_— RE declared that the ſurviving daughters ſhould not have their ſhares of 
would be fo E's part until they reſpectively ſhould have attained 22 or be mar- 
many ſeve- ried, it not being the teſtator's intention to truſt any of them with 
1 their portion till 22 or marriage, Ibid, 272. g 
. 

each perſon's title to it accrued, whereas it was deſicned to be one intire payment. If 2 le- 
gatee dies, his executors or adminiſtrators ſhall not receive the legacy before the deceaſed himſelf 
might have Cone it; for it is abſurd that an accident of death of a legatee ſhould vary a time of 

ayment appointed by another perion ; and this is particularly ſtrong, being to charge areal eſtate, 

he deviſor might perhaps have made a computation, and conſidered how, and at what time his 
eſtate would bear ſuch a charge; and if the part of the deceaſed ſhould be paid at the time that 
the 1 portion was pay able, it might be charging the eſtate ſooner than the deviſor intended 
it ſhould. : 
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MS. Rep. 9 35. A. by will gives a legacy to his fon B. at 21, and if he died 

— "x before, then to go over to C. and D. (two other children) 8 dies; 

Williams. and B. dies before 21. And bill is now brought by C. and D. 
(who are likewiſe infants) for this legacy. 

And the queſtion was, whether this legacy ſhould wait till B, 
would have been 21 (if he had lived) or thould be paid immedi- 
ately ? | 

Cad Chancellor at the firſt hearing declared, that if this had 
been a ſubſtantive veſted legacy, and no clauſe of ſurvivorſhip or li- 

Ae over, it muſt, according to the late authorities, have 

Waited till B. the legatee would have been 21, and would not have 
been recovered ſooner by the executors, becauſe that would be to 
accelerate the payment ſooner than the donor intended it, and it 
ſeems here C. and D. are ſubſtituted only in the place of the execu- 
tors, &c. of the legate. | 

Lord Chancellor thought that though the legacy here is given 
to B. at 21, yet it is a veſted legacy, and the ſame as if it had been 
given to be paid at 21; all the legacies to the other children being 
__ in that manner, and this ſmall varying of the expreſſion 

not ſufficiently ſhew that the teſtator intended any difte- 
ICnce. 
5 But nota, and it ſeems this point is not material to the main queſ- 
== tion as to the time of payment over; for whether veſted or not, it 
was plainly to go over upon the legatee's dying before 21, which 
happened, - | 
Next day this was ſtirred again, and Mr. Sollicitor General pro 


Quer. cited 2 Ventr. 347. Leon. 278. and argued that the difference 
{ { was 
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was between an executor and a deviſee over; for that in caſe of 
ſuch a legacy veſted, and the legatee died before 21, there the exe- 
cutor ſhould wait, and not be paid the legacy till the legatee would 
have been 21, if he had lived; becauſe the executor claiming under 
the legatee can be in no better a condition than the legatee himſelf 
would have been, &c. And that the executor ſhould thus expect, 
and was lately reſolved in a plantation clauſe before the Lords of the 
council upon a reference to the two Chief Juſtices and Maſter of 
the Rolls; but it is otherwiſe in caſe of a deviſe over, for the de- 
viſee over does not claim or come in under the legatee, but his right 
accrues immediately upon the contingency happening, viz. death of 
the firſt legatee before 21, 

Nota, at another day Lord Chancellor declared, that though he 
could ſee no real difference between the deviſee over and the exe- 
cutor or adminiſtrator, yet as there was a modern precedent to the 
contrary, and that the dgviſee over ſhould be paid preſently, and that 
the executor ſhould wait, &c. he thought he was bound by that 

recedent. 
f And further ſaĩid, that ſo long ago as the time of E. 6. in And, 
Rep. ſuch a deviſee over maintained an action, &c. 

And 25 July his lordſhip gave judgment for the plaintiffs that 
the legacy ſhould be paid immediately, without waiting till B. 
{bould have been 21. And cited PapworTH AND Mook 2 Vern. 
283. (which is in point) and 1 And. 33. MS. Rep. 9 July, 1728. 
Landy v. Williams: | 

36. Lord Dover by his will dated 14 January 1707. deviſed 
ſeveral houſes, ground-rents, Sc. both in poſſeſſion and reverfion to 
Folkes & al”, upon truft, that they and the ſurvivor of them ſhould (as 
en as conveniently they might or could) ſell and diſpoſe * all the ſaid 

houſes and premiſſes to them deviſed both in poſſeſſion an 7 for 
the beſt price could be gotten for the ſame, and out of the money 
ariſing by ſuch fale or by the rents and profits in the mean time, ſhould 
pay ſeveral legacies thereby given to ſeveral perſons, which are directed 
t) be paid within fix months after his death, and after payment of the 
ſaid legacies and reimburſing the ſaid truſtees their charges, te put 
all the remainder of the monies to be raiſed by the ſale of the premiſſes 
into ſiue equal parts or ſhares, and out of the firſt fiſth part to pay unts 
the four youngeſt daughters of his niece Lady D' Avers 1000 . a-piece, 
at their reſpective ages of 21 or days cf marriage, which ſhould firft 
happen, and to pay the reſidue of eds fifth part to the proper hands 
of Lady D' Avers, or as ſhe {hould direct, for her own proper uſe, 
and her receipt alone to be ſufficicnt for tae ſame ; and to pay an- 
other fifth part to his niece the Lady D*Ewes after payment there- 
out of 10001, a- piece to her younger children, in like manner, and 
1% pay the three other fifths to his three other meces in lite manner; 
and if any of his ſaid nieces ſhould happen to die before any dividend 
could be made of the ſum or ſums of money to be raiſed by the ſale 
or ſales of the houſes and premiſſes directed to be fold, he appoints 
tat all and every the ſum and ſue of money which ſhould or ought to 


bave come and been paid to his ſaid nieces in caſe they had liued, 
ſhould 
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ſhould, in ſuch caſe of their dying be paid by his truſtces to and among 
all and every the younger children of his faid nieces, ſons, and daugh. 


ters, in equal proportions, which ſhould be alive at the time the dividends 
are or ought to be made by the intent of this his will, the ſums ſs to be 


3 y. 
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divided to be paid as ſoon as they are raiſed; in which diftribution of 
the ſums of money intended for his faid nieces, care is to be taken 


that the younger children of his faid nieces do only claim and take 


the ſhare and part intended for their own mother in cafe they had 
lived, and no more; and that after ſo much money was raiſed 
as would pay the legacies given by him which were precedent in 
point of payment to the legacies intended for his nieces and 
their children, that then and ſo often as 10001. was raiſed by 
virtue of the truſt aforeſaid, that the ſaid money ſhould from time 
to time be put out at intereſt upon land ſecurity by his truſtees 
or the ſurvivor of them, and the monies which ariſe and come 
from the intereſt thereof ſhould be added to the principal to the 
increaſe of the ſums intended for his faid nieces, and their children 

ord Dover died 5th April 1708. Lady D'Ewes, one of his 
five nieces died ſoon after in the beginning of February 1708 before 
any ſale made or bill brought for execution of the truſt, leaving 
two ſons and four daughters, ſcil'. Sir Jermin D'Ewes, Wil- 
loughby D*Ewes, Delariviere, Mary, Henrietta, and Merclina, all 
infants, 

Soon after the death of Lady D'Ewes m Hill. Term 1708. 
Sir Robert D'A vers and Dame Mary Ux'. one of the nicces of 
Lord Dover, and all her younger children then living, together 
with the younger children of Lady D' Ewes and others, exhibited 
their bill in this court againſt the truſtees to have the truſt eſtate 
ſold, and that the money ariſing thereby might be divided according 
to the directions of the will. Ihe cauſe was heard 28th July 1700, 
and it was decreed that the eſtate deviſed to be fold ſhould be fold to 
the beſt purchaſor to be allowed of by the maſter, and that the money 
ariſing by ſuch fale ſhould be divided and paid in ſuch manner, and 
to ſuch perſons, and ſubject to ſuch contingencies as the will directs, 
Purſuant to the faid decree ſeveral parts of the truſt eſtate were ſold, 
and the ſeveral legacies by the will given and directed to be 
paid in fix months, as alſo the ſeveral legacies of 10001. a- piece 
given to the daughters of the teſtator's nieces were likewiſe all 


id, 
"ads D*Avers died 18th October 1722, inteſtate, leaving 
eight children, ſcil'. three ſons and five daughters, a great part of 
the truſt eſtate ſtill remaining unſold. The younger children of 
Lady Davers in Eaſter term 1726, exhibited their bill againſt Folkes 
the ſurviving truſtec, and the younger children of the other nieces 
of the teſtator, to revive the former ſuit and proceedings, and this 
came on to be heard gth June 1727, and it was then decreed that 
it be feferred to the Maſter to take an account of the ſeveral con- 
tracts made for the ſale of the truſt eſtate purſuant to the former de- 
cree ſince the death of Lady D'Avers, and of the times when ſuch 
con 
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rontracts were made, and for what ſums reſpectively, and what 
younger children of Lady D*Avers and Lady D*Ewes reſpectively 
were alive at the time of making the contracts for ſuch fales, and 
that one fifth part of the money ariſing by ſuch contracts reſpective- 
ly be paid to the younger children of the ſaid Lady D*Avers, who 
were living at the time of making ſuch contracts, and if any of them 
are fince dead, to their repreſentatives; and that one other fifth part 
of the monies ariting by ſuch contracts reſpectively to be paid to the 
younger children of Lady D*Ewes who were then living, and if 
any of them are fince dead, to their repreſentatives, and that the 
truſt eſtate remaining unſold be forthwith fold according to the 
former decree, and that one fifth part of the monies ariſing thereby 
be paid equally to the younger children of Lady D*Avers as ſhall 
be living at the time of ſuch ſale, and that one other fifth part be paid 
to the defendant Delariviere Gage, Mary Taſburgh, and Henrietta 
H „younger children of the ſaid _ D*Ewes, or to ſuch 
of them as ſhall be Aving at the time of ſuch fale, the other 
fifths arifing by ſuch ſale be paid according to the will of Lord 
Dover. 
Mr. Helmes married Merelina D*Ewes, one of the daughters of 
Lady D*Ewes ; ſhe attained her age of 21 years on 6th of July 
1721, and died in April 1725, leaving iflue one ſon, and Mr, 
Helmes took out adminiſtration to her. Mr, Helmes thinking him- 
{elf aggrieved by the ſaid decree, petitioned to have the cauſe re- 
heard, and inſiſted, that his wife's right was a veſted intereſt 
by the death of her mother Lady D*Ewes, and that he in right 
and as repreſentative of his ſaid wife is intitled by virtue of the 
will and former decree to his wife's proportion of her mother's 
_ of the monics ariſing and to atile by fale of the truſt 
eſtate. 5 . 
This cauſe was afterwards ſolemnly argued by counſel on both 
Den before King C. aſſiſted by Raymond Ch. J. and Mr. Baron 
omyns. | 
The queſtion did ariſe on the clauſe of ſurvivorſhip in the will, 
ſci. If any of my ſaid nieces ſhall happen to die before any dividend 
can be made of the ſum or ſums of money to be raiſed by the ſale 
or ſales of the houſes and premiſſes directed to be ſold, I appoint 
that all and every the ſum and ſums of money which ſhould or 
ought to have come and been paid to my faid nieces ia caſe they had 
lived, ſhall, in ſuch caſe of their dying, be paid by my ſ:id truſtees 
to and amongſt all and every the younger children of my faid nieces, 
ſons and daughters, in equal proportions, which ſhall be alive at 
the time the dividends are or ought to be made by the intent of 
this my will, and the ſums { to be divided to be paid as foon as 
they are raiſed. 

Reſolutio curiæ. Mr. Baron Comyns. Though the queſtion 
ariſes upon the clauſe of ſurvivorſhip, yet the whole will ought to 
be taken into conſideration. Ld. 5 directs the truſt eſtate 
both in poſſeſſion and reverſion to be fold ſo ſoon as conveniently 
it might or could; fo it is plain he intended the reverſion ſuould bs 


Vor, VIII, Ii | told, 
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fold, and not to defer the ſale till it came into poſſeſſion, which did 
not happen till the death of Lady Dover, who died in 1726, and 
though it may be difficult to tie up the ſale to any preciſe and cer. 
tain time, no certain time being fixed by the teſtator, yet the court 
muſt fix ſome reaſonable time or other for the ſale, or ſet ſome 
bounds to the truſtees for fale, which they ought not to exceed, and 
I think the utmoſt period of the time for the ſale cannot exceed the IM 
time that the daughters of his nieces Lady D*Avers and Lady WW ! 
D*Ewes ſhould marry or attain their age of 21 years; for then their | 


407 


feveral legacies cf 10001. a-piece grow due to be paid out of their 1 
mothers thares. If it were diſcretionary in the truſtees not to ell 3 c 
till they thought fit, by delaying the fale they might totally fruſtrate | | 
the will and not fell at all. The children are to take who ſhall be 3 
alive at the time the dividends are, or ought to be made; by the in- 

tent of this will there is certainly a — between the words a 
are and ought, and the teſtator meant ſome difference between them, U 
and therefore not neceſſary that the younger children ſhould be Y 
alive at the time the dividends were actually made, it is enough if \ 
they be living at the time they ought to be made; and I think the fc 
eſtate ought to have been ſold ſooner, and conſequently the divi- J 


dends ought to have been made ſooner, for they are directed to be 
made as ſoon as the money raiſed by ſale. 

I think Mrs. Helmes being of age before her death, and a party 
to the bill in 1708 for an execution of the truſts in Lord Dover's 
will, by that bill ſhe put in her claim to her ſhare of her mother's 
ſhare under the will, and that an intereſt was veſted in her, and 
conſequently Mr. Helmes, as her repreſentative, is intitled to her 


are. | | 
Raymond Ch. J. faid the will was dark and obſcure, but thought 


the teſtator intended the truſt eſtate both in poſſeſſion and reverſion . 
ſhould be ſold in a reaſonable time, and ſuch time was long ſince | 
lapſed and paſt, and did not think it neceſſary in the preſent calc to i 
determine, or fix any preciſe or determinate point of time, he was = 
ſure a reaſonable time was already paſt, Whenſoever the fale a 
ought to have been made, by the intent of the teſtator, that was the : r 
time the dividends ought to have been made, and from that time 


became a veſted intereſt in the younger children of the teſtator's 
Nieccs. | : Bu 
King C. of the ſame opinion, that the intereſt attached in the 
younger children at the time the truſt eſtate ought to have bcen ſold 
by the intent of the teſtator. 
Decreed that the monies raiſec, or to be raiſed by the ſale of the ( 
truſt eſtate to be equally divided between the younger children of 
Lady D*Avers and Lady D*Ewes reſpectively, or their repreſenta- 
tives, purſuant to the directions of the will; per Cur. MS. Rep. pot 


Trin. 3 Geo, 2, in Canc. Davers & aÞ v. Folkes & al and Helmes 1. 
v. D'Avers. „ 
Mo 

| Eft: 

2 

Wer, 


(IL d) Der lle. 


(H. d) Deviſe. When to be taken, where the 
Eſtate is limited ſ upon a Diſ-junctive. 


I, DEYISE was to NM. his grand=child, with a proviſo, that 

if N. died before payment of 500 l. or before he come to the 
age of 30 years, that then O. another grand-ſon, ſhall have it. N. 
died before ſuch age. Adjudged that O. ſhall have it as a purcha- 
ſor. 2 Roll. Rep. 220. Per Chamberlaine J. cites 9 Eliz, Oclie's 


caſe. 

2. A. deviſed land to his ſon, but if the ſon die before 21 or with- Mo. 422. 
out iſſue, he gave and deviſed the premiſſes 1 J. S. It was adjudged _ 1 
upon a ſpecial verdict, that if the ſon die before 21, though he leaves gre 
:/uz, yet the iſſue ſhall rt take, but the remainder-man. Cited 2 Cro. E. 


Vern. 377. pl. 340. Trin. 1700. in the caſe of the biopſh of Ox- 525: Saul 


v. Gerard. 


ford v. Leighton, as adjudged on a ſpecial verdict in the caſe of Cogr 


Jennings v. Helliar. But Cro. E. 
was denied 


to de law, per Holt Ch. J. 12 Mod. 257, in caſe of Hilliard v. Jenning, 


(I. d) Legacies to Infants. 
When to be paid. 


I, LLEGACIE S were directed to be paid within ane year after Defendant 
teſtator's death. But the legatees being infants, executor — wy 
refuſed payment, unleſs indemnified by this court, the infants being ready to 
incapable of giving diſcharges. Decreed that a maſter place the pay it, he 
money out, or continue it where it now is, as he ſhall approve, and 2 
the renewed ſecurities to be in the name of the guardian, or ſuch and infſtea 
other as the Maſter ſhall think fit; and the executor to be indemni- to pay 
hed, Fin. R. 94. Hill. 25 Car. 2. Dyke v. Dyke. — 


it was decreed accordingly, and the defendant to be indemnitied. Fin. R. 264. Trin. 25 Cat. 2. 
Jullen v. Allen. 


(k. d) In what Caſes a Legacy muſt be de- 


manded. 


. LAND was deviſed 9 4. fo that he pay, Ce. The pay- 
ment ought to be upon requeſt and ſubſequent. Arg. 
Mo. 363. cites 38 E. 3. fol. 11 and 12. and cites 4 E. 6. Br. 


Eſtates. 78. 
Ibjf. cites 


2. Teſtator having made a deed in which ſeveral annual rents 
men- 14 H. 4. and 


. H, 6. 
tioned ©* 


ere expreſſed, afterwards by his _ deviſed ſuch rents as are 
1 2 


oo 
41 
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tion being to pay them according to the intent of the deed, muſt be 
demanded, for it is payable in nature of a rent, and not as a cn. 
* 6 . 
lateral ſum. Cro. J. 145. pl. 4. Hill. 4 Jac. B. R. Molineux v. 
Molingux. 
Poph. 10g. 3. Legacy is a thing in its nature not to be paid without 4 
in Saaing's mand. 3 Mod. 30. Mich. 35 Car. 2. B. R. Arg. in caſe of Mallogy 
caſe. * 
ek, Vs r itzgerald, | 
2 herd be gi en for performance of the will, yet a requeſt is to he made. Le. 17. pl. 20. Paſch. 
25 El z B. R. Fringe v. Lewes.—— Arg. if a man be found 10 por form covenants, and ors 
COVERAnt is to pay legacies, there he necd not pay them without a demand. But where ones 
expreſs Gourd 39 pay fach a legacy, there he muſt pay it at his perilg 2 Le. 114. pl. 152. Trin. zi. 
Eliz. 3. R. in caſe of Wellcock v. Hammond. Yer a »+{-2je of all actions and demands 16 70 
diſcharge of a legacy, but it muſt be releaſed by particular words. 3 Mod. 279. Paſch. 2 W. 2d 
NI. in B. R. Per. Cur. in caſe of Cole v. Knight. If the will directs that on non-payment 
the legatee my enter and em the profits of ſuch and ſuch land 1:7 fat:.j:ed, no demand is neceſfar, 
for it is no forfeiture, but an executory deviſe, though time and place are appointed for p:ymer, 
Ruled per Pemberton Ch. J. at the Alſiſes. 2. Show. 185. pl. 190. Hill. 33 and 34 Car. 2. B. f. 
Pei: ion v. Sorrel. | | 
A. deviſed /and to D. on condition to pay his four deugbiers at their full age to eyery one of them 161, 
dee dition is not broken without a demand of thoſe ſums after their full age; for D. is m: 
_ - take notice of their full age, but after notice he ought to pay, Cro. J. 57. Curtis, 
UCLVETLONs . 


(L.d) Legacy to Infants, &c. 


Payment to Whom is gocd. 
I, 5 3 HE executor refuſing to pay infunts legacies to their father, 


a ſuit was brought by the father in the ſpiritual court, and 
he had ſentence there. The executor moved for a prohibition, 


and alleged that he was executor, and chargeable in an account for A 
the money. But being after ſentence for the father in the ſpiritual 4 
court, and alſo before the delegates, a prohibition was denied; ans 0 
alſo becauſe executor reſuſed to give ſecurity for payment of the leg " 
cies to the children. Godb. 243. Hill. 11 jac. C. B. Aylit'%, 0 
Brown. 1 
2. A legacy of 10 l. was bequeathed to feme covert to be paid bl ad 
months after the death of deviſor; feme dirs within the 18 2 5 5 
adminiſtration belongs to the baron, and not to the g ughter of the W 


feme ; for the baron had an intereſt in it before the time of payne 
accrued, the which intereſt it is clear he might have releaſed be- 
fore the time of payment accrued. Per Mountague 2 Roll. R. 15% 
Mich. 17 Jac. B. R. Anon. 


' — 7 pa A nv 08 
4 purcha- 3. Executor pays a childs lvgacy of 125 l. to the father, and takes 
for w*> or- bond f:om the father to fave him harmleis. Tae lather failed; tie 
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child comes of age. Decreed the executor to pay the legatee (but 
tis was of the bond taken) and by the attorney general the execu- 
tor ſhould have taken ſecurity to repay it to the infant, or fucd in 
chancery to have ic paid; but per Lord Keeper it maybe ſo where 
Ja legacy will bear a charge of ſuit, but not clic. Chan, Caſes, 


145. Hill. 26 and 27 Car. 2. Holloway v. Collins. 
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pay clul- 
dren's lega- 
cies tothen 
parent; Oil 
their ſecu- 


"Tity, winch 


„os to be 
oeliowed ly 4 


mer, and thereon the purchafor to be diſcharged of it. 2 Chan. Caſes 29. Mich. 33 Car. 2. North 


v. Champerno TR 


4. A perſonal legacy given to an infant is more properly cagnixa- 
E } in chancery than in the ſpiritual court, and the executor applying 
to the chancery, that court ordered the money to be put out tor the 
children, and not to be paid to the father, who refuſed to give the 
executor ſecurity, but ſued for the money. Vern. R. 28. Hill. 
1681. Horrel v. Waldron. 

5. Legacy bequeathed to feme covert; payment to her alone is 
not good, Vern, R. 261. Mich. 1681. Per North K. Palmer v. 
Trevor. 

6. A. bequeathed 501. a- piece to B. C. and D. the children of 
E. the money was paid during their minority to E. the father on 
his giving ſecurity to the court; B. C. and D. outlived their age 
ſ:veral years, and made no demand of their money, yet they ſhall 
be paid with intereſt and co/ts, nor ſhall there be any deduction for 
maintenance of them in their minority, the father was bound to do 
I; and their portions given by a ſtranger are nothing to him more than 
if they had not any; and for the intcreit oi them, they having ſerved 
ticir father, their /ervice was more worti, Per Cowp. C. 3 Chan. 
R. 105. Patch. 7 Ann. Strickland v. Hudſon, 

7. Ld. C. Cowper faid, that the Maſter of the Rolls who had 
longer experience than himſelf, would never allow a c, lenny to 
e paid to the father or mother upon any ſecurity whatever, by rea- 
ton of the ſtrife it might occaſion in a family, 3 Ch. R. 168. Paſch. 
7 Ann. in the cafe of Strickland v. Hudſon. 

8. The executor paid an infant's legacy to his father, who at the 
ntant's full age promiſed him payment of a double ſum at a future 
time, but ſaid he could not pay him then. He and the ſon became 
co-partners in trade, and 14 years after the ſen's full age became 
baucrupts. Decreed that the executor pay the money to the plain= 
lit tae aſſignee of the commiſſion, and though this was thought a 
hard caſe by Lord Cowper himſelf, yet he ſaid he did it to deter g- 
tiers from paying infant's legacies to parents. G. Equ. R. 103. 
Irin, 1 Geo, 1, Dawley v. Ballfrey. 
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Wasthought 
hard, and 
the more 
ſo it being 
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on his death bed gave directions that the extcutir ſhould pay the legacy to the father to improve the 
money tor the infa:t's benefit, and that this circuraſtance appears likev/ite in the regiſter-book. 


Was“ Rep. 28 5. Mich. 171 5. Dayley v. Tolterry. 


li 3 (M. d) 


= 
44 


* * — 4. * 


M ch.1727. truſtees, to pay out of the rents and profits Jol. per annum to his wif 
„Fer her life, without any deductions in 


Deviſe, 


(XI. d) Payment or Taking. How. Clear of De. 
| ductions. : 


I. A Seiſed in fee of lands in Ireland by will made in England di. 

* v1/cd thoſe lands to a truſtee (who as alſo the teſtator and hi; 
wife lived in England) for payment «of Sol. a year annuity to hi; 
wife for life, No place was appointed where the money ſhould be 
paid. It was inſiſted that Sol. a year payable in Ireland was not 
equal to 801. a year payable in England, and therefore the charge 
of remitting ſhould be deducted. But Ld. C. Macclesfield decreed 
otherwiſe by reaſon of the circumſtances before mentioned, and al 
in regard it appeared in the proofs that teſtator had made leaſes rf par: 
ef his Iriſb eſtate, reſerving juſt ſo much rent to be paid in Lond, 
free from taxes, as would be ſufficient to pay ell the annuities given by 
the will. And plaintiff was ordered her coſts. 2 Wms's Rep. 88, 
Hill. 1722. Wallis v. Brightwell. 

2. So if one by will made in England gives a legacy of 801. i: 
muſt be intended Engliſh money, and it will be intended the fame 
thing th:ugh charged on land in Ireland, and the reaſon is the fame 
of both. Per Ld. C. Macclesfield, 2 Wms's Rep. 89. Hill. 1723. 
in cafe of Wallis v. Brightwell. 

„3. A. by will in 1677. deviſed certain lands of 621. per annum u 


atisfaftion for her dower, And 
queſtion was whether there was to be an allowance for the land- 
tax or not ? | 

For the plaintiff who demanded the annuity it was inſiſted by 
the Sollicitor General & al' that the land-tax was a deduCtion, that 
there was an ample fund, and that this was a bounty intended by tit 
huſband, &c. | | 

Contra for defendant, it was inſiſted that this deviſe was u 
be conſidered as a rent charge to the wife, and as all ſuch rents at 
charged by the land tax act, ſo ought this, &c. and the faving it 
the ſtatute of covenants and agreements between landlords al 
tenants does not extend to this caſe, 

And per Maſter of the Rolls accordingly, and ſaid he was ſenfibl 
that the act would be a repeal of any covenant to pay clear of taxez 
u. leſs there had been ſuch ſaving ; but here this is by way of devil 
and not covenant, and therefore the ſaving does not extend to % 
and the act being a repeal or diſcharge of the obligation to pi 
without taxes, there is nothing to take it out of the general purvie 
of the act; and that if a deviſe be of a rent-charge clear of al 
taxes by expreſs words, it will be ſubje& nevertheleſs by the ach 
becauſe there is no ſaving as in caſe of covenants, &c. But here tit 
words of exemption are not ſo itrong, it is not ſaid clear of taxis 
or without taxes, but without any deductions, ſo that teſtatat 
ſeems not to have had the caſe of taxes under his conſideration, but 
deductions of other kinds, and there is no reaſon why the teſize 
tor, if he had intended it to be clear of taxes, ſhould not have mein 
tioned the word taxes, ſince if no land-tax was then actually in beings 
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it was a kind of tax that had been before and was well known. 
That every land-tax is a new grant to which all are parties, and 
thereby is a liberty to deduct out of all rent-charges and annuities, 
wherefore, &c. 

Nota, In this caſe as the party had paid the annuity without de- 
ducting the tax, the court would not go back to make the party 
refund, nor was it ſo much as prayed, 


(N. d) Intereſt. In what Caſes payable, and from 
| what Time. 


I, IF 100]. be bequeathed to be paid divers years after teſtator's 
death, this difference is to be obſerved; if the day were given 
in favour of the legatꝭ being an infant, who could not fafely re- 
ceive it any ſooner, then he ſhall have the profit. But if the reſ- 
pite was im favour of the executor, then the legatee ſhall have the 
1901. only, Went. Off, Executors 252, 253. cited Sum. Silv. 
284. | 
-4 Infant brings bill per prochein amy for 1000. legacy deviſed to 
hin. Decreed to be paid, but without intereſt, Fin. R. 264. Trin. 
28 Car. 2. Bullen v. Allen. Ss 

3. In caſe of a legacy, it was admitted it was not due till de- 
mand, and the executor or adminiſtrator ſhould pay intereſt but 
from the time of the demand; et ſemble, that 4 no demand be proved 
in the cauſe, it will be from the time of the bill exhibited, 2 Freem. 
Rep. I. Paſch. 1676. Anon. 

4. J. S. made his will, (his wife being then with child) and or- 
dered that all his perſonal eſtate after his debts and legacies paid, 
ould be laid out in land (in cafe he had no ſon) and be ſettled on 
his brother for preſervation of his name, and deviſed that if the wife 
were delivered of a daughter, that ſhe /hould have 3oool!. paid her 
at her day of marriage, and alſo deviſed that the msther ſhould have 
v1. part of the intereſt of the 3000 l. for the education of the daugh- 
ter, * J. S. dies, the wife has a daughter. Per Cur, There is 
nothing to be laid out till the debts and legacics paid; the Sol. is 
not to the daughter but for the mother; it is taken for granted that 
where a ſum of maney is deviſed to à child at ſuch an age, it ſhall 
have the intereſt in the mean time rather than the executor ſhall 
Iwallow eit; but clear, where no maintenance is otherwiſe provided 
Ver it, and decreed per Ld. Chancellor, that the executor ſhould 
account for what intereſt he paid the brother. Note though it be 
laid, that the money to be laid out after all legacies paid, yet all be- 
tides what ſeryes to pay the legacies ſhould be laid out preſently. 
2 Vent. 346. Trin. 31 Car. 2. Anon. 
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ſeveral years, and on the executor's ſtopping payment, the brother brought a Hill to recover the 
ſame, inſiſting that all th- e of his perſonal ęſtute being to be laid out in land, this either expreſsly, 
or by a neceſſary implication included all the intereſt of the 3000 l. over and above the 801. a 
year. But Ld. C. Finch who blamed the plaintiff's ſuit as unkind, &c. decreed the plaintiff the 
(brother) to re-pay what he had received, and that the truſtees ſnould pay the intereſt over and 
above the 80 J. a year tor the benefit of the daughter, till 21 or marriage. Ws Rep, 786. cit's 
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412 Deviſe. 


S. C. os there taken from the regiſter, and by the name of Bourne v. Tynte. 8. C. cited 
per the Maſter of the Rolls, 2 Wms's Rep. 22 Paſch. 1722. by the name of Brown v. Tynte. 


It one give F. Money directed by will to be raiſed out of the profits of lande, 
. vet being a groſs ſum North Keeper thought it would carry intereſt 
{:dwvbich to the time it ſhould be paid and raiſed out of the profits. Vern, 
3 3 225. pl. 223. Hill, 1683. Attorney-General v. Siderfin. 

and there is no time for p?yment mentioned in the will, the legacy ſhall carry intereſt from te 
Hate d, becauſe the land yields profit from the time, per Ld. C. Macclesfield, Trin. 1722. 


2 Mms's Rep, 26. Maxwell v. Wettenhall. -h if given out f the per ſonal ,, and nv time 
for payment mentioned it ſhall carry intereſt only from ths end of the year after i;! death, and 


Lord Chancellor ſaid, he took this to hg the ſettled difference. Ut ſupra. 


6. A. bequeathed 5001. mortgage to his wife, willing her to 
give 29201]. of it to MI. his grand-daughter, an infant, 1 be paid at 
fuch times and in ſuch manner as his wife ſhould think fit, and made 
his wife executrix, the wife lived near 20 years after A. but never 
paid the legacy. North Keeper decreed payntent of the 2001. with 
intereft from A's death, though no demand was ever made of it in 
the life of the wife, Vern. 251. pl. 244. Trin. 1084. Churchill 
V. Speke. 

7. Deviſe of 500007. weight of ſugar to be paid in ten years after 
t:ator's death; executor lapſed the ten years; decrecd payment ac- 
cording to the medium-rate of ſugars in the place where teſtator 
had a plantation, at the 10 years end, and intereft from the time 
it became due. 2 Vern. 553. pl. 502. Paſch. 1706. Symes v. 
Vernon. | 

: pag 8. Lands deviſed to J. S. paying the heir 200001. within 20 years 
595%". et loool. per ann. Per Cowper Lord Chancellor for every 10001, 
from the time it became payable, the legatee or heir ſhall have in- 
tereſt, becauſe both the ſum and time of payment were certain and 
[ 413 ] aft, and there is to be n deduttion of taxes of any kind, becauſe it 
is not to iſſue nor ariſe from the lands, but is given as a fum in 
groſs ſecured by entry on the lands for non-payment. 1 Salk. 150. 
pl. 7. 1707. in Canc, GRIMSTON v. LORD BRUCE & Ux'. Per 
Cowper Chancellor, 
Legatee 9. If a legacy be deviſed generally, and no time aſcertained for 
belag an in- the payment, and the legatee be an infant, he ſhall be paid intereſt 
= = from the expiration of the firſt year after the teſtator's death, But 
creed from if the legatee be of full age, he ſhall only have intereſt from the time 
the time of his demand after the year. 2 Salk. 415. Mich. 6 Ann. in Canc. 
th? bega Smell v. Dee. | | 


was ade 


payable by the will. Fin. R. 136. Mich. 26 Car. 2. Maplet v. Pocock. 


Vern. 262. 10. Where a certain legacy is made payable at a day certain, it 
Palmer v. mult be paid with intereſt from that day. 2 Salk. 415. Mich. 6 


Trevor > = 
5. p. Ann. in Canc. Smell v. Dee. 
Legacy was made payable within a year, but the legatee knew nothing of the legacy till the exe- 
cutrr pebliſhed ut ia the (ritt. The court would not give either intereſt or coſts, Ch. Prec. 11. 
pl. 3. Irin. 16%. Knap v. Powell — Though it be made payable at a dy certain, it ſhall not 
carry nrercſt but from a demand made. Per Ld. Wright. Chan, Prec. 161. pl. 133. Paſch. 1701. 
Joliift v. Crew. | | 

11. A 


Devile. 


11. A man by his will gives a legacy of 3ool. to a feme covert 
without creating any ſeparate truſt of it for her benefit, and this 
legacy was made payable out of the reverſian of lands expectant on an 
effate for life; though this legacy was charged on a reverſion, which 
was not an immediate fund for raiſing of it, yet being given to the wife 
in præſenti, when the tund comes in, it ſhall carry intereſt from 
the teſtator's death which muſt likewiſe go to children. Abr. 
Equ. Caſes 45, 46. Mich. 1714. Atkins v. Dawbeney. 

12. A. deviſed 1200 l. fe be diſtributed by E. among B's four chil- 
dren at twelve months end after B's death. Two of the four chil- 
dren died within the twelve months. At ten years end after the 
twelve months expired, B. paid gool. to one of the ſurvivors who 
gave a receipt in full of his ſhare by which he was barred claiming 
any more; adjudged that B. ought to pay intereſt for the 12901. 
from a year after A's death, and decreed accordingly, but the Maſter 
in computing intereſt was to take out of the principal ſo much as 
with the intereſt of i would make up gool. when it was paid to 
that child, and then to carry intereſt tor the remaining principal 
from the end of the year after A's deceaſe, and decreed ſuch prin- 
cipal with ſingle intereſt to be paid the other child the plaintiff, 
2 Vern. 744. pl. 652. Hill. 1716. Bird v. Lockey. 

13. A. by his will gave ſeveral legacies, and amongſt others 
1000“. to L. his niece, who was the only child of M. ſiſter and heir 
at law of teſtator payable at eighteen or marriage, and the reſidue of 
his perſonal eſtate to truſtees to be veſted in land and ſettled on B. for 
unety-nine years, remainder to his firſt, Sc. ſon in tail, Sc. After- 
wards A. by codicil appointed the 10001. given by the will to be made 
up bool. and payable at twenty-one or marriage. Ld. C. Maccles- 
field decreed, that L. was intitled to the intereſt of the 60001. from 
A's death, and ſaid, that it had weight with him, that by the will 
the 10001. left to her was given her at eizhtcen, but ſhe coming to 
that age in A's life-time, the codicil ordered it to be made up 60001. 
yet not to be paid till twenty-one or marriage, ſo that though the actual 
payment was ſtopt till twenty-one or marriage, it was however 
veited preſently and being ſevered from the reſt of the eſtate (which 
reſiduum only the defendant B. was concerned in) therefore the 
intereſt of the * 60001, from A's death could belong to none but the 
plaintiff IL. Wms's Rep. 783. Hill. 1721. Acherly v. Wheeler 


and Vernon. 
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be thought to exclude the danghter from any farther advantage of her portion untill the ſhould 
come to twenty-one or marry, at which time the portion was to become due. And alſo that in 
that caſe the /er.:cy qvas nt veſ?id, but if ſhe ſhould die before twenty-one or marriage it was to 
link, whereas here was a veſted legucy tranſmillible to executors though L. ſhould die before twenty- 
one or marri:;e. And that the deviſe there was to a brother, but here to a more remote relation 
and out of a much larger fund. Wms's Rep. 788. in S. C. N. B. at the end of page 788. 
5 a nite that this caſe is miſplaced in order of time net being decreed till Trin. Term 


following, * [ 41 4] 


14. If a legacy he given charged upon a dry reverſion, it ſhall 
carry intereſt /rom a year only after the death of teſtator, a year being 
a convenient time for a ſale. Per Ld. C. Macclesfield. 2 Wms's 
Rep. 20. Irin. 1722. Maxwell v. Wettenhall, 
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414 Devite. 


15. If a legacy be given out 4 a perſonal eſtate conſiſting of nurt. 
gages carrying intereſt, or of flocks yielding profits half-yearly, it ſeems 
in this caſe the legacy ſhall carry intereſt from the death of the teſe 
ater, 2 Wms's Rep. 26. Maxwell v. Wittenhall. 

16. If a legacy be brought ints court; and the legatee has notice of 
it, ſo that it 15 his own fault not to pray to have the money, or that 
the money ſhould be put out, the legatee in ſuch cafe /hall 40 the 
inte reſt from ſuch time as the money was brought into court; but if 
the money was put out, the legatee ſhall have the intereſt, which 
the money put out by the court did yield, Per Ld. Macclesfield, 
2 Wms's Rep. 27. Trin. 1722. Maxwell v. Wettenhall. 

17. If a man deviſes lands for payment of his debts, the lands 
become as a ſecurity or mortgage for all the teſtator's debts as well 
thoſe by ſimple contract as otherwiſe, and the ſample contract debts 
fall carry intereſt as the land, which is the fund, yields annual pro- 
fits. Per Ld. C. Macclesfield who faid it was the daily practice. 2 
Wrms's Rep. 27. Trin. 1722. Maxwell v. Weftenhall. 

In this caſe 18. A. by will deviſed to E. her niece an infant of about ſcuenteen 

<ucd ard the ſurplus of her perſonal eſtate which was about 3oool. to be paid 

not denied dt twenty-one, and if ſhe ſhould die before, then to F. S. and deviſed 
ta dere alſo to E. a ſmall eſtate in lands. The Maſter of the Rolls held 
ere clearly tnat E. was intitled to the profits and intereſt of the ſurplus 
plus to an from the death of A. in E's life-time, though E. ſhould happen to die 
fant. and before twenty-one, and decreed accordingly. 2 Wms's Rep. 419. 


; * N Fe 
af he dies Trin. 1727. Nicholls v. Oſborne. 
before 

twenty- one, then to go over, the /urplu; deviſed over is the fame ſurplus which ονẽỹmꝛ. Hiſed to the infant; 
V hereas it would be a different and greater ſurplus, were it to carry the intereſt accruing during 
the life of the infant added to what was the ſurplus at the time of the teſtator's death, which 


ſcems not 10 have been intended. Ibid. 420. 


In this cafe 19. Ss where 5001. was bequeathed to an infant grandſon without 
Mr. Lut- mentioning any time of payment, with proviſo to go over to another 
ee. 5 in caſe of the grandion's dying before twenty-one. The Maſter of 
berween a the, Rolls ſaid, it was extremely clear, that this was a condition 
he ſublequent, and therefore as the infant's death before twenty-one 
— , would only defeat the legacy from che time it happens, it ſhall con- 

2 ſequently carry intereſt in the mean time, at leaſt from the end of 
that in the the year after teſtator's death. 2 Wms's Rep. 504. Hill. 1728. 
laſt cal® Taylor v. Johnſon. 


where no 
time is mentioned for the payment, the legacy would be payable preſently and equity of courſe 


allows intereſt from the end of the y:ar ; but if the legacy be to a fon, then from the death of teſiator, 
Ibid. 505. 


[ 415 ] 20. A legacy was left to an infant, the teſtator having a great deal 
of money in Bank-ſtock, the executor was reſiduary legatee ; the 


ill was brought for the legacy, and queſtion was, whether it 


ſhould bear intereſt, and from what time. Pengelly Ch. B. and 
Hale B. It is a certain rule, that where the fund is certain, as when 
charged on lands it ſhall bear intereſt ; ſo the fund on which it 15 
charged produces a profit here; it is equally certain, and therefore 
ſhould bear intereſt, Salk. 415. Small v. Dee. and ſhould be from 


the teſtator's death. But this was oppoſed by Carter and Comings 
Barons 3 
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Devile. 


Barons; that it ſhould only bear intereſt from a year after the teſ- 
tator's death; for as legacies are to be paid after debts, the 
executor has that time to inquire; till which they are not pay- 
able, ſo not to bear intereſt, to which it was agreed. A dif- 
ference was offered to be made, that as this was a legacy to an 
infant, it could not be ſafely paid, and therefore ſhould not bear 
intereſt. To which it was anſwered by the Ch. B. it might be 
ſafely paid into the hands of an infant, having proper evidence 
of the payment, as is Wentw. Exec. 313. And per Carter, it 
may be paid into the hands of the guardian, having evidence; 
but if he takes ſecurity from the guardian, which ſhould prove 
defective, there, as he does not rely on the ſecurity the law 
gives, muſt depend on that taken at his peril. Sel, caſes in 
Canc. in Ld. King's time, 72, 73. Mich. 13 Geo. Bilſon v. 
Saunders, * 

21. A legacy of 500 l. was given to be paid in convenient time; 
it muſt bear intereſt only from the uſual time of payment of 
legacies, though land was charged with the payment. Sel. caſes 
in Chan. in Ld. King's Time 73, 74. Trin. 2 Geo. 2. Hornſly 
v. Hornſly. Y 

22, Intereſt was recovered for a legacy, though after a re- 
ceipt given in full for the legacy, and the principal legacy paid. 
3 Wms's Rep. 126. Hill. 1731. Eaſt & Maria Ux' v. Thorn- 
bury. ' | 
2 A legacy out of a rent- charge ſhall carry intereſt but then it 
muſt be only in proportion to what the rent-charge brings in, not more; 
and if there be a ſurplus beyond the intereſt, that muſt go to the 
heir at law. 3 Wms's Rep. 254. Paſch. 1734. Stonehouſe & 
Ux' v. Evelyn. 

24. On a bill brought by a legatce againſt an executor intereſt 
ſhall not be given for the legacy till a year after the teſtator's death, 
unleſs where the intereſt is expreſsly given from the death of the 
teſtator ; per Ld. Chancellor Barnard. Chan. Rep. 46. Paſch. 
1740. in caſe of Neale v. Willis. 

25. It is indeed true that where the party prays his ſatisfaction 


for a ſimple contract debt meerly out of perſonal aſſets, the court will 
of courſe direct the debt to be paid with intereſt to be computed 


from one year after the death of the teſtator. But where a 
real eſtate is charged with the payment of debts as well as the 
perſonal, his lordſhip ſaid, he did not know, that it was abſolutely 
fixed that ſimple contract debts ſhould carry intereſt from that 
— Barnard. Chan. Rep. 229. Mich. 1740. Lloyd v. Wil- 
ams. 


(O. d) Main- 


415 


416 Deviſe. 


(O. d) Maintenance. In what Caſes to be allowed 
for or out of Legacies. | 


I, WW HERE there is no proviſion by a will for maintenance, 
becauſe the legacies to be paid after the debts, yet the de- 
fendant was allowed maintenance. Toth. I 14. cites 2 Jac. Horton 
v. Long. 

2. Children allowed ſeven or eight pounds per cent. for their 
eaucation, where there is no allowance by the will, Toth. 68. 

5 Car. Bright v. Chappell. | 
Nelf. Chan, 3. Legacies were made payavie at 21; the legatees brought a 
* bill by their guardians, ſuggeſting that they had no maintenance, 
— and prayed an allowance. The executor, who was the defendant, 
* C. and demurred, becauſe the legatees were under age, and their legacies 
ome not to be paid till 21, and fo had no cauſe ot ſuit; but the court 
zu ed. Over-ruled the demurrer. Chan. caſes 60. Mich. 16 Car. 2. 


Eu. Abr. Renneſey v. Parrot. 

ISI. pl. 1. ä . 

8. C. S. C. cited by the Miſter of the Rolls. 2 Wms's Rep, 22. Paſch. 1722. in caſe of 
Harvey v. Harvey. ; 


S. C. cited 4. A. made his will and left 1200 J. in truſtees hands to be paid 
by the Maſ. 77 erer þh 8 x hi ! 
in. t B. and C. or the ſurvivor of them, at 18 ar marriage, which ſhould 
Rolls. firſt happen, but nothing was mentioned as to intereſt or main- 
'aſch. 1722. tenance. It was decreed that the truttzes pay the intereſt, profits 
How „ in Or increaſe for the children's maintenance until the 12001. become 
eaſe of Har- due, and that they alſo pay all arrears of intereſt, Ch. Rep. 265. 
ves ve Har- 18 Car. 2, Glide v. Wright. 

LL 

Such por- © 5. Where there is a deviſe over of a portion, chancery can allow 
tion i no maintenance out of it; otherwiſe if no deviſe over. Chan. caſes 
3 249. 26 and 27 Car. 2. * Leech v. Leech. 

21, or at any other time certain, ſhall carry intereſt from his death, though no mention be made 
of m+intenance, becauſe he was oblized t provide for his children, had he lived. But of a deviſe 
in ſuch mannes by a ftrarger it is othervwiſfe. Chan. Prec. 33. Irn. 1712. Attorney General v. 
Thomypſon. But the Maſter of the Rolls ſaid that it ſcems if one wt 4 2 a l:gacy to 
an infant payable at 21, without ary 4 v.27 941, and the infant has nothing elſe to fubſiſt upon, the 
4 -t will order part of the lg, in order to provide bread for him, t Le und preſently, allowing inte- 
reſt for the ſame to the perſon paying it, out of the remaining principal, though this, he 1aid, is 
dove very ſparingly, 2 Wms's Rep. 23. Faſch. 1722. in caſe of HarveF v. Harvey. ® 3, Co 
cited by the * of the Rolls, but he ſaid that the practice had been of late to allow maintenance 
even in caſe of legacies not veſted, 2 Wms's Rep. 224,23, Paſch. 1722. in caſe of Harvey v. Har- 
Abr. Equ. calcs 301. 8. C. 


vey. 


6. Maney expended for maintenance and education ſhall be al- 
lowed out of a ſmall legacy given to an infant, though it breaks 
into the principal. But in caſe of a legacy of 10001. or the like, 
-- is otherwiſe, Vern, R. 255. pl. 247. Mich. 1684. Barlow v. 

Tr at, 

7. In cafe of a perſonal legacy payable at 21 or marriage, the court 

has always appointed maintenance out of the intereſt of it, if uot ex- 


prejs!y 


Devite. *417 


prefsly limited otherwiſe in the mean time. And in the principal cafe 
the legacy being 30001. and the child dead, 100 marks per ann. was 
allowed for it whilft the child was living, which was only to the 
age of five years. And there being a term raiſed by marriage 
ſettlement for raiting the like ſum, and now confirmed by the 
will, the land * was decreed charged with the 100 marks per ann. 
Maintenance. Chan. Prec. 195. pl. 157. Paſch. 1702. Brewin 
v. Brewin. | | 

8. Deviſe by teſtator of ail his real and perſona! ęſtate to his S where 
eldeſt fon, charging the ſame with 10001. a-prece to his youngeſt y unger . 
children payable at their ages 4 21, but no notice taken of main- , *-* # 
tenance in the mean time. The Maſter of the Rolls taking notice the el _ 
that theſe were veſted legacies, and no deviſe of them over, decreed infant, equi- 
that the children ſhould recover maintenance; the court doing 2 BY 
but what the father if living ought to have done, viz. to provide aiowance 
for his children. 2 Wms's Rep. 21. Paſch. 1722. Harvey v. to the guar- 
Harvey. ® dian of the 
eldeſt as 


tht he might thereby i,, al! the children. 2 Wms's Rep. 2r. Paſch. 1722. Harvey v. Har- 
vey. So likewiſe his honour ſaid it had been held, that though a {gucy were dewifed onor in 
eaf. of the legate?'s dyirg b fore 21, yet the infant legatee ought to have intereſt allowed him during 
his infancy for his maintenance; dt where the ate 15 (mall, the court has ordered the lower inte- 
reſt. 2 \Wrms's Rep. 21. Paſch. 1722. Harvey v. Harvey. 


9. Lands deviſed in truft for B. for life, remainder fer her children 
in truſt, that they ſhall have and receive the profits thereof when they 
come of age, Per. Cur. they have an eſtate in fee as tenants in com- 
mon, and (the mother being dead) they have right to their profits 
in the minority, at leaſt to ſo much thereof as may be ſufficient for 

their ſupport and maintenance, 9 Mod. 104. Mich. II Geo. 
Bateman v. Roach. 

10. A father by his will gave 2000 J. a-piece to his two daughters, 
payable at 21, charged an land and perſonal eſtate, and the perjonal 
eſtate heing exhauſted in debts, my Lord Chancellor held they 
ſhould have a reaſonable maintenance out of the real eſtate, un- 
til their legacies became payable, and allowed them 891. per 
ann. each. Abr. Equ, cafes 391. Trin. 1729. Conway v. Lon- 
geville. 


(P. d) Security. 
In what Caſes to be given for payment of Legacies. 


1. A deviſe was of goods and a library to the defendant for lijz, 

and after to the defendant's daughter and her heirs tor 
ever. The plaintiff married the daughter, who is ſince dead, fo as 
the plaintift, as adminiſtrator, ſeeks to compel the defendant to give 
ſecurity to deliver the goods to the plaintiff after the defendant's death, 
or the value thereof; decreed accor: ingly, and a commiſſion is 


awarded to the Maſter to examine upon oath ſuch witneſſes as =_ 
| e 


F 
ot 


4171 | Deviſe, 
be produced before him. Chan. Rep. 110. 12 Car, 1. Brackey 
v. Bently. | 
2. Infant by e e 'fer a legacy, and the legacy was decreed 
to be paid, but the guardian to give ſecurity, and the infant when of 
age to give a releaſe, Fin. R. 136. Mich. 26 Car. 2. Maplet v. 
Pocock. | | 
3. A. deviſed his real and perſonal eſtate to B. his ſon, an infant, 
and made C. executor during his minority, and that C. ſhould account 
to B. at his age of 21 years. Decreed that the executor give ſecu- 
rity to a Matter to give a juſt account, and to pay what ſhould appear 
due to B. at the age of 21 years. Fin. R. 317. Mich. 29 Car. 2, 
Edwards (by his guardian) v. Jordan. 
[418 ] 4. Lord Chancellor took a difference between a ſuit for a legacy 
„ Vent, in Chancery, and a ſuit for it in the Spiritual Curt, that if in the 
258. 8. C. Spiritual Court they would compel an executor to pay a legacy 


and 8. P. by without ſecurity to refund a prohibition ſhall go. Vern. 93, 94. 
Lore Chan- Mich. 1682. AK py Robinſon, cites the caſe of Knight v. 


cellor. 


Clarke. 
5. Legacy deviſed to an infant payable at 23; the mother was 


made exccutrix and reſiduary legatee; ſhe marries again, and dies; 
her baron takes adminiſtration de bonis nen. Bill ſuggeſts inſolvency 
F adminiftrater. Decreed that he give ſecurity to pay the le- 
88 — payable. 2 Vern. 249. pl. 235. Mich. 1691. Rous 
v. Noble. 


6. A. bequeathed his perſonal eſtate to his wife for life, and what 
ſhe has left at her death it is my will that it may be equally diſtributed 
between my own kindred and her's. If the eſtate be ſo ſnall that 
ſhe cannot live upon it without ſpending the ſtock, it ſeems ſhe ſhall 

not be obliged to give ſecurity, otherwiſe ſhe ſhall. Chan. Prec. 71. 

pl. 64. Patch. 1697. Cowper v. Williams. | 
Jo of an 7. Anexecutor truſtee that is inſolvent ſhall — ſecurity. Carth. 
exe” > 458. Mich. 10 W. 3. B. R. The King v. Raynes. | 


à ſuggeſtion 
ef his waſting the eſtate. Ch. Caſes 121. Hill. 20 & 21 Car. 2. Duncamban v. Stint. 


* Upon 8. Portions deviſed to daughters payable at no certain time, pro- 
their own vided if they marry without conſent of B. the portions were to go 
ce Ch. oder. Ld. Wright decreed the portions to be paid {the daugh- 
Prec. 227. ter being upwards of 21] but upon “ ſecurity 1 re- fund on breach 
S. 2 — of the condition. 2 Vern. 452. pl. 415. Mich. 1703. Aſton v. 
. 

the portions Aſton. 

were payal-e nt marriage with cenſeus, but the daughters were advanced. in years. Fin. R. 62. Hill. 
25 Car. 2. Needham v. Vernon and Booth. IN 


9. Specifick legacies were given to be delivered after the death 
7 executor, Decreed that 8 be given. Affirmed in the 
ouſe of Lords. 9 Mod, 93. Paſch. 10 Geo. Burdett v. 


Young. 


(Q. d) Abate- 
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Deviſe, 


(Q. d) Abatement and Refunding by Legatees. In 
what Caſes. 


"2 A Bequeathed 30 twenty ſhilling pieces to B. 20 to C. and A. be- 

* 10 to D. which were in ſuch a cheſt or place. When queathed 
A. died there were found no more than 30 in all, in that place. If Soe. 
the teſtator left ſufficient to make good all thaſe 60 pieces bequeathed, and 5001. 
quære, if that which is wanting in the caſket ſhall not be ſupplied Bank- 
and made up? Wentw. Offices of Executors, 251. — > 


he had only 5001. Bank-Stock in the whole. It was inſiſted that teſtator probably intended to 
buy another 5001. Bank-Stock, and that there being aſſets left ſufficient over and above all debts 
and legacies to anſwer both 500 pounds, beth ought to be paid and made good out of the eſtate: 
and Ld. Hardwick was either of the ſame opinion or decreed accordingly. Quere, I think that 1 
was informed that this wits firſt at the Rolls, and after that Ld. Hardwick held or decreed accord- 


ingly, and that this was about Mich. or Trin. Term 1738.) 


2. Executor not bound to pay a legacy without ſecurity to refund 2 Chan. 
in caſe of defects of aſſets. Chan. caſes 149. in caſe of Grove v. cn | 
Banſon, cites it as reſolved by advice of the civilians in 1639. in 1 
the caſe of Picks v. Vinckner. ton. S. F. 

3. An executor is not bound to pay a legacy without ſecurity, to re- [ 41 ] 
fund in caſe there be a defect of aſſets. Chan. caſes, 149. Mich. 9 
21 Car. Grove v. Banſon. 

4. A man had a conveyance and a /tatute for his wife's legacy, Chan? cafes 
and yet was made to refund. Arg. Chan. caſes 137. Mich. 21 Car. 148. S. C. 
2, cited as the caſe of Grove, v. Banſon. — 

no want of aſſets originally, but the executr had waſted them and was inſol vet. 


5. Executors muſt not pay their own legacies firſt, if not enough 
to pay all; for all muſt be in proportion. 3 Chan. Rep. 54. 22 
Car. 2. Butler v. Coote. 

6. A. the father of B. and C. bequeathed 400 J. to B. and 300 J. 
to C. and died. Afterwards M. the mother bequeathed 200 J. to C. 
and made B. executor. J. S. took adminiſtration during the 
minority of B. Afterwards W. R. as guardian of C. ſued J. S. 
for C's legacy; and the court decreed that in caſe of want of aſſets 
the legacies of 400 1. to B. and of 3001. and 2001, to C. ſhould 
be paid in proportion out of the perſonal eſtate, and upon J. S. 
paying the ſame that VV. R. gave ſecurity that C. when of age, ſhould 
give a releaſe, &c. Fin. R. 136. Mich. 26 Car. 2. Maplet v. 
Pocock. | 

7- An executor ſhall not be forced to pay legacies until the lega- 
tees ſhall give bond to refund in proportion, or in the whole, for the 
Jatisfaction of debts, if any do appear unſatisfied. Yet the legatee 
upon his bill in the court ſhall refund, 2nd this as well as where it is 
legacy in ſpecie, as a horſe, or 10001. actually paid; for the lega- 
sies are not due till the debts be paid, and a legacy being paid, 


remains as a legacy in the hands of a legatee after payment. Per 


Ld. K. 
* 
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Ld. K. faid, it was 2 rule in this court. Chan. caſes 257. Hill, 
26 & 27 Car. 2. Chamberlain v. Chamberlain. 
8. Adminiſtrator of an inteate makes an executor, and bequeaths 
a legacy to J. S. and dies. Pending a ſuit againſt the executor 
for recovery of the goods in right of the inteſtate, the executor 
pays the legacy, and aiterwards the gro%s are evitted The executor 
ſhall not make the legatee refund, and Finch C. diſmiſſed the exe- 
cutor's bill. 2 Chan. caſes 9. Mich. 31 Car. 2. Hodges y, 
Waddington, | 
A. had 9. Land legatecs and money legatees decreed to abate in proportion 
daun um- notwithſtanding an agreement to the contrary. 2 Chan. Rep. 155, 
ſelf and his 21 Car. 2. Bois v. Marſh. | | 


heirs in 4 

bond, and after by his will deviſed his freehold lands to B. in fee, and not charging them with debt; 
or legacies, and gave his copyhold lands to C. in fee in truſt to tell to pay his debts and legacies, and 
gave a legacy of col. to D. and died, making E. executor. The copyhuld was not ſurrendered, 
io that it was not liable. Ld, Harcourt decreed that as to fo much of the perſonal efſtite as was ex- 
taufted by the bond debt, D. ſhould ſtand in the place of the bond crevitor againſt the land, and 
that the freehold ſhould be liable in default of perſonal atlets to pay ti legacy. But upon appeal 
Ld. C. Parker reverſed that part of the decree; for every devifee of land is a ſprorfick He, and 
Mall not be broken in upon, or made to contribute towards a pecumary legacy. And had the land 
devited been only of a term for years and not a fee as in the princip?! cafe ; ſuch ſpecifick legatee of a 
leaſe ſhould prevail againſt, and not contr:vute towards the pecuiuiary legacy. Mich. 1720. Wes 
Rep. 678. Clifton y. Burt. 


2 Chan. 10. A. deviſed to B. lands of one hundred pounds per annum in 


1 fer, to be ſet out by his executor, and five thouſand pounds to C. and 
Cuiiion. - taree thouſand pounds to D. Executor ſets out lands of greater 


value, ſo as there was not ſufficient to pay the other legacies. Per 
Ld. Chancellor, this is not a ſpecifick legacy but quantitatis, and 
therefore each ſhould bear his ſhare of the loſs. But B. having fold 
part of the lands to be decreed that a Maſter examine the value of 
[ 420 ] the lands, &c. what they were worth to be fold at the teſtator's 
death, and if B. had more than his proportion of the whole value 
to pay for it. 2 Chan. caſes 25. Paſch. 32 Car. 2. V. 
Wilkinſon. | | 
Ardthouzh 11. In cafe of a deficiency of aſſets a * —_ legatee ſhall not 
his lege“, abate: in proportion with other pecuniary legatees. But one f pe- 


ava; jecued : . l : 
by a ſtature £1/77ary legatee ſhall abate in proportion with the reſt. Though his 
and mort= legacy is directed to be paid in the firſt place. Vern. 31. pl. 26. 
g2g2. Ca- Hill. 1687. Brown v. Allen. 

caſes 148. 

Mich. 21 Car. 2. Grove v. Banſon and Grove. So ſhall I-pacy to ex+critor for care and pains. 
2 Vern. 424 pl. 297. Paſch. 1302. Fretwell v. Stacy. : 

As where the legacy was of a debt ſecured by the ſtatute. Fin. Rep. 203. Trin. 29. Car. 2. 
Smallbone v. Brace Ld. Chancellor thought they ought to contribute, but directed to prece- 
dents. 2 Chat caſes 171. Hill. 1 Jac. 2. Comins v. Comins, But Ld. Harcourt Chancel- 
lor contra. 2 Salk. 416. pl. in Canc. Hern v. Merrick. —2 Vern. 111. S. P. Per Lords 
Commiſſioners.— If deviſed genere they ſhall not. Chan. Prec. 303. Mich. 1714. Sayer 
v. Sayer — — 2 Vern. 688. S. C,-——9, P. per Ld. C. Cow per. Chan. Prec. 401. Paſch. 1715. 
in caſe of Linguen v. Souray. | 

7 S. P. Fin. Rep. 422. Trin. 31. Car. 2. Powel v. Stakes.——-Pl, Com. 545- The executor 
may pay which he will, in cafe of Paramour v. Yardley. | 


Put in 12. If in the Spiritual Court they would compel an executor to paya 
Chancery Fgacy without giving ſecurity to refund, a prohibition will be granted. 
_— no Vern. 93, 94. Per La. Chancellor, cites the caſe of Knight v. Clark. 

prvifion made of refun ing, yet the common juſtice of this court will compel a legatee to te- 
fu; d, per Lord Chancelict. Vetu. 5% Noel v. Robiuſ 1, n 
13. A. 


. ou os canta dro 


- 
3 
2 
v 
PE... 
4 
3 5 
= 
* 
F 
* 7 
IF 8 
* 


hp 7 K Foo — 11 to Vw 


_ 
- 


n 8 2 8 boys 


r SE hte BR Hi ee / [ ne 


13. A creditor ſhall compel a legatee to refund, and fo ſhall one 2Vent. 262, 1 
legatee an:ther legatee where the aſſets become deficicut, Vern. 94. Hedges v. | 
- f Waddiag- 
Mich. 1682. Noel v. Robinſon. | | Co 


Vern. 92. ſays it was ſettled in the caſe of Chamberlain v. Chamberlain. See Ch. cates 155. 
Nelthorpe v. Hill, &c.—2 Ch. Rep. 137. German v. Colſton 


14. But whether the executor himſelf after he had once voluntarily Cb. cases 
aſſented to a legacy ſhall compel legatee to refund is cauſa prime. 101 3 
impreſſionis, and it muſt be allowed that there is a great difference court tha 4 
between a voluntary and a compelled aſſent ; per Lord Chancellor, be nat for 


Vern. 94 Mich 1682. Noel v. Robinſon, | want w - 


ſets. 

thorp v. Biſcoe. — 2 Vern. 205. Hill. 1690. Newman v. Barton, S. P,Executor pending 
ſait for the eſtate voluntarily paid a legacy, the /t i; evitted he is withoit remedy. 2 Chin cates g. 
Hodges v. Waddington, ——Decreed that neither the executor or any other legatees can compel 
a legatee to refund unleſs where the payment was compulſory. 2 Vern. 205. Hill. 1690. News- 
man v. Barton. - Nor will the court relieve the executor «por /uggrſtiom of fraud by ni} or ejenting. 
the value of the aſſets, they being bevond fea, Lord Chancellor taking notice, that no fraud or mit- 
fepreſentation appearing to have been uſed by the legatees who had been paid, and there being 
more reaſon to think that e executor was better informed of tettatot”s ettate than the legateess 
he would not order any refunding or coſt on eicher fide. 2 VWms's Rep. 291. 293. 296. Lin- 
1725. Coppin v. Coppin. de OE 


15. Where legacies are given and the e/fate falls ſhort, each le- 
gatee ſhall proportionably abate; admitted the law to be fo, 2 Chan. 
caſes 124. Mich. 34 Car. 2. Haycock v. Haycock. 

16. Charitable legatees not to refund to other legatees; per 
North Keeper. Vern. 230. pl. 226. Hill. 1683. Fielding v. 
Bond. / 

17. A legacy to be paid to the eldeſt in the firſt place, denotes 
not preference in the quantity. 2 Chan. caſes 132 Hill. 34 & 

35. Car. 2. Tilſley v. Trockmorton. 

18. A legatee ſhall refund againſt a creditor of the teſtator that vern. 162. 
can charge an executor only in equity, viz. upon a rc ing by the Anon. 
firſt executor ; but if an executor pays a debt on a ſimple contract ] 
there ſhall be no refunding to a creditor of an higher nature, [421 
2 Vent, 360. Paſch. 35 Car. 2. in Canc. Hodges v. Wadding- 
ton, | 

19. Suit was for a legacy; the defendants demanded allowance 
for their own legacies firſt, but it was denied, and ordered that an 
account be taken of the whole eſtate, and the deſendants and plain= 
tffs to abate equally and proportionably for what the eſtate falls hort; 
and ſo not like the caſe where exccutors pay their own debts firſt 
at common law, or him that firſt ſues his debt in equal degree 
before the other. 2 Freem. Rep. 134. pl. 163. Butler v. Wallis 
and Coole. | 

20. A legacy was given to A. when he ſoculd be 24. The exe- 
cutor pays part before the time to put him out into the world, and 
gives bond for the reſidue to be paid at a day certain, which was the 
very day he would be 24. A. died leſore 24. Bill was brought 
tor repayment of the money and to deliver up the bond, and charged 
an agreement to that purpoſe, which defendant denied, Lord Ch. 

ol. VIII, K k Jecferies 
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2 Vern. 
477% Pl. 432. 
S. C. de- 
creed ac- 
cordingly. 
—2 Free m. 
Rep. 277. 
I. 347. 
C. de- 
creed ac- 
cord ugly. 


Deviſe. 


Jefferies declared it was fit to be heard on the merits. 2 Vern. 31. 
pl. 22. Mich. 1687. Luke v. Aldern. 

21. A man deviſcd a rent- charge of 101. per annum to A. i ſuabl. 
out of Black- Acre, with a clauſe, that if it ſhould be behind, it thou} 
be lawful for him to enter, and hold till he was fatisfied ; and by the 
ſame will deviſcda Ive rent-charge of 10 l. per annum to B. iſſuable 
out of the ſame land, with like clauſe of entry, &c. The land was no: 
of ſufficient value to anſiber both the rents, and they were both in 


| arrear, and both deviſees had brought ſeveral ejectments and had 


recovered; and the defendant being in poſſeſſion, the other grantee 
brought his bill to have an account of the profits, and that one 
moiety might be applied to ſatisfy the arrears of his 101. per annum, 
and it was decreed accordingly. Abr. Equ. caſes 115. Hill. 1697, 
Eure v. Eure, 

22. A. feifcd of three houſes, on which there is a mortgage of 
16001. which A. had covenanted topay. A. deviſed them ſeverally 
to B. C. and D. and bequeaths legacies ts E. F. G. and H. 
amounting to as much as he eſtimated his perſonal eſtate would 
ariſe to, and directed, that if his eſtate fell ſhort, the legatees ſhould 
abate in proportion. The perſonal eſtate fell ſhort above 107001, 
Decreed the pecuniary legatees only to abate, and the deviſees of the 
houſes not to contribute or to take to themſelves the burthen of the 
mortgage, but to be taken out of the perſonal eſtate, 3 Ch. R. 
306. Mich. 1703. Hawes v. Warner. 

23. A. intitled to 80001. in the chamber of London, makes a will 
while the itop was there, and declares, that when his executors 
ſhou!d have received it, he gave 2000 J. t*the three heſpital:, 


It fell out that the 8000. was worth but 6300 J. after the act 
of parliament for ſettling a fund for paying a perpetual intereſt 


for the orphan's debt; yet per Ld. Keeper the deviſe is not of 
2000]. part of the 80001]. but a charge on the whole, and had the 


debt increaſed in value to 10000], yet the legacy was not to in- 


The lega- 
tee of tlie 
money to 
be laid out 
in a pur- 
chaſe can- 
not ſay that 
he has a 
right to the 
Jum (as 
T500 i. for 
inftance ) in 
ſpecic; per 
Ld. C. 
Pai ker, 


creaſe, and ſo now not to be reduced, and decreed the whole 2000 l. 
2 Vern. 547. pl. 497. Paſch. 1706, Colwall v. Bonython, Lon- 
geville & al.“ 

24. Though pecuniary legatees ſhall be paid in proportion, yet a 
legacy of money given ts be laid out in exchequer annuities and to be en- 
ſcyed by teftator”s wife for her life, ſhe releaſing her dower, and after her 
deceaſe to go cqually to his two daughters, ſhall have the prefe- 
rence, and if there be not aſſets enough to pay other legacies be- 
queathed by him, they muſt be loſt; and the money ordered to be 
laid out in annuities, or if it was directed to be laid out in land 13 
in equity to be looked upon as an annuity or land, and conſequently 
to be taken for a ſp-cifick deviſe and not a pecuniary legacy, and 1s 
therefore to be preferred; * per Lord C. Cowper. ms's Rep. 
127. Trin. 1710. Burridge v. Bradyl, 


and he aſced if it were poſſible, ſuppoſing there was 15001. of the teſtater's money lying 
on the table that the plaintiff the legatee ſhonld ſay, I have a right to this very money in 
ſpecie, and, if not, then it is no {pecifick legacy, Wm': Rep. 53 545. Tria. 1719. Hu- 
ton v. Pinke, | * 
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25. If 


— ĩ 


SB e e wm % ao. 
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Deviſe. 


25. If a man by will gie ſeveral ſpecifick legacies and deviſes the 

reſidue of his eftate to 'f. S. and his circumſtances vary fo that the re- 
ſfiduary part becomes very inconſiderable, yet the reſiduary legatee 

muſt content himſelf with it, and ſhall have no aſſiſtance from the 
ſhecißck legatees; per Cowper C. Ch. Prec. 401. Paſch. 17 15. in 
caſe of Lingwen v. Souray. 

26. A. had three ſons, and having a perſonal eſtate of 20000l. 
bregreathed zoo d. a- piece to his younger ſons and the 2 to the 
lu ſt, and made his wife executriæ and guardian (the ſons being in- 
farts.) The gate conſiſting in ſtocks, was afterwards much di- 
ninihed by the extravagance of the mother's after-huſband. The 
younger ſons brought a bill for their 3000 l. legacies, but Ld. C. 
Cowper directed the Maſter to take an account of what was the 
cleat perſonal eſtate of teſtator at his death, and it conſiſting but of 
few items, his lordſhip tnought the teſtator muſt know what would 
be the clear amount, and that he meant the ſurplus thereof as a le- 
gacy to his eldeſt ſon, and ordered all the three ſons to receive part 


paſſu in reſpe of the value of the ſurplus given to the eldeſt, which 


was to be taken as a legacy, and in regard to the legacies of 3000 l. 
each to the two younger ſons. Wms's Rep. 305. Hill. 1715. 
Dyoſe v. Dyoſe. n 

27. If the executors of a freeman of London prove inſolvent ſo that 
a loſs happens to the eſtate, it ſhall be borne out of the teſtamentary 
| * * per Cowper C. Ch. Prec. 409. Trin. 1715. Read v. 

uck. 

28. A freeman of London having iſſue two daughters deviſed to 
them 69001. a- piece, and made his wife executrix, and his perſonal 
eſtate was computed at 180001. Upon a treaty of marriage be- 
tween the widow and A. her ſhare was ſuppoſed to be 60001. and 
bool. per ann. jointure was ſettled as an equivalent. But in caſe a 
deficiency ſhould be, collateral ſecurity was given to make it up fo 
far as a ſmall matter would amount to ; afterwards the wife died, 
and a 4% of 12000 J. befel the perſonal eftate, Decreed that the 
loſs ſhould be born by all in proportion, eſpecially the huſband 
taking the 60001. portion upon an open and unliquidated account, 
Per Cowper C. Ch. Prec. 431. pl. 283. Hill. 1715. Paget v. 
Hoſkins, wes Bia £ =P 

20. Legatees of a freeman of London muſt abate in proportion, if 
the legatory part be not ſufficient, 2 Vern. 754. Mich. 1717. 
Stanton v. Platt. | | 
30. Legacies . were given by will, and other legacies by codicil. 
The legacies by the will were charged on land, but net the legacies 
by the codicil, by reaſon of its not being witneſſed. The Maſter of the 
Rolls decreed the legatees by the will to be paid out of the real 
cſtate, and if that prove deficient, they muſt as io the ſurplus, 
come in in average with the legatees in the codicil, to be paid out of 
the perſonal eſtate, and that the fpecifick legatees muſt- be all paid 
and not abate in proportion; but that charities deviſed, though 
preferred by the civil law, ought to abate in proportion; for they 
are but legacies. And the teſtatrix having bequeathed 200 J. for a 
mmument for her mother, it was objected that that ought no! to 

KR. @'2 abate 
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abate in proportion, it being a debt of piety to her mother's 
memory, from.whom teſtatrix had the greateſt part of her eſtate. 


And to this the court inclined, but however reſerved that point, 


Wrms's Rep. 421. Paſch. 1718. Maſters v. Sir Harcourt Mat. 
ters. 8 

* 21. As by a defect of aſſets all legatees are to be paid in propor- 
tion; ſo if the executor pays one legatce, yet the reſt ſhall make him 
refund. Per the Maſter of the Rolls. Wms's Rep. 495. Mich. 


1718. Anon. 


32. So if one gets a decree for his legacy and is paid, and after. 
wards a deficiency happens, he ſhall refund. Ibid. 

33. But if the executor bad aſſets for ali at firſt and after a 
deficiency ariſes by his waſting tyem, the legatee who recovered 
Tre retain; ior vigilantibus & non dormientibus jura ſubveniunt. 

bid. | 

34. As a ſpecifick legatee ſhall not contribute to the loſs of a 
pecuniary legatee ; fo on the other hand, if ſich ſpecrfick legacy (a 
ſuppeſe a leaſe) be evifted, or (being goods) are loſt or burnt, or 
(being a debt) be loſt by the inſolvency of the debtor, in all theſe 
caſes tuch ſpecifick legatee ſhall have no contribution from the othet 
legatees, and therefore ſhall pay no contribution towards them. Per 
Ld. C. Parker. Wms's Rep. 540. Trin. 1719. in cafe of Hinton 
v. e.. 

35. Bill by an executor againſt a legatee to refund a legacy vo- 
luntarily paid him by the executor, the aſſets falling ſhort to ſatisfy 
the teſtator's debt. Decreed that the defendant ſhould refund ts 
the plaintifr, and that an executor may bring a bill againſt a lega- 
tee to-refund a legacy voluntarily paid, as well as a creditor ; tor 
the executor paying a debt of the teſtator out of his own pocket, 
ſtands in the place of the creditor, and has the fame equity againſt 
a legatee to compel him to refund, contra to the opinion in 2d 
Vent. 358. NOELL v. RozBinsoN, and 2 Vent. 360. Hopcts 
v. WADDINGTON. Per Jekill M. R. MS. Rep. Paſch. 4 Geo, 
Canc. Davis v. Davis. By 1 

36. A. having two tons and a daughter bequeathed to each of hi; 
fons 2000 l. and alſa to his daughter 2000 l. payable at 21 or mar- 
riage, proviſo that if aſſets fall ſhort, yet the daughter ſhall be paid her 
Full legacy, and that the abatement ſhall be borne proportionably out 
of the ſon's legacies only. The affets left were ſufficient, but the 
executor waſted them, and ſo a deficiency happened. It was decreed 
oy the Maiter of the Rolls that the daughter's legacy ſhould in this 
caſe abate in proportion. But on appeal Ld. E Parker reverſed 
the decree, and ſaid that as the teſtator had not reſtrained it to any 
particular means by which the aſſets ſhould fall ſhort, it muſt be 
taken generally, viz. If by any means there ſhould be a denciency; 
as loſs by fire, or by badneſs of title, on which the money was lent; 
and decreed to the daughter her full portion, and the abatement to 
be out of the legacics of the ſons. Wuis's Rep. 668. Mich. 1729- 
Marſh v. Evans. | 11 

37. If a freeman of London dies without iſſue, his wife is entities 
hy the cuſtam to the moiety of her huſband's perſonal citate 77; * 

X u 


Devite. 4237 


hut not in ſpecie 3 if a freeman of London makes his will and diſpoſes 
of his whole eftate without any notice 4 the cuſtom, and gives ſeveral 
ſpecifick legacies, and ſeveral pecuniary legac ies, and deviſes the riſiduum | 
to A, and the widow waives her legacy and claims a muety of his per- | 
ſonal ate by the cuftont, if the reſiduum be ſufficient to anſwer her 
moiety or ſhare it thall be taken out of the reſiduum, but if that 1 
fall ſhort, then the pecuniary legatecs {hall abate in proportion, and 
if the reſiduum and pecuntary legacies be ſuſicient to arfever her moiety, 
the ſpecifick legatees Hall net be brought in ts contribute, but enjay their 
lexacies intire. Per Parker C. MS. Rep. Trin. 5 Geo, in Cane. 
Ritſon v. Robins. | N 
38. Teſtator gives 60 J. a-piece to his executors, and 3 L. a-piece 
tu the per of ſeveral pariſhes, and 5 l. a-piece to his ſervants, beſides 
ſeveral «ther charities, and in the ſame will apprehending there 
would be a ſurplus gives further legacies, and after all this makes a 
cadicil, and thereby gives more legacies, and provides that 4 a defi- 
rrency fluld happen, then 200 l. given by his will for re-building a 
chapel ſhould nat take effect, but only a convenient part toward beau- [ 424 ] 
titying the old chapel. There happened a dehciency, and thereupon 
it was decre:d by the Maſter of the Rolls, that the legacies in the 
former part of the will ſhould be preferred, and theſe in the latter” 
ſhould be loſt, and likewiſe the legacies in the codicil ſhould abate 
in proportion, had it not been ſpecified that they ſhould in caſe 
of dehciency be paid out of the 2001. and that the * charity le- S. P. by 
gactes ſhould abate in proportion with the others, but the 31. — 2 
given to the poor was taken as part of the funeral, and ſo no (aid that 
abatement. 2 Wms's Rep. 23. Palch. 1722. Attorney- General though the 


v. Robins. Romany 

| preferred 
a pious or charitable legacy to others, yet our law does not. Mich. 1720. Wm's Rep. 675 At- 
torney General v. Hulion, MS. Rep. Mich. 7 Geo. in Canc. Attorney General v. Anſdon 


x al'. S. P. and ſeems to be S. C. 


39. Where feveral legacies are given out of bonds, ſecurities, &c, 
and theſe fall deficient there ſhall be an abatement among them 


only, and not affect other legatees; where there are ſeveral pecu- 


niary legatees they muſt abate in proportion, but no ſpecifick le- | 4 
patee, except in caſe of his legacy. Per Maſter of the Rolls. Hill. | 
ac, 1723. 


40. An eftate pur auter vie was limited in truſt for A. his execu—- 
tes and adminiſtrators after the death of J. S. in poſſeſion. A. de- 
viſed this reverſion to his wife for life, remainder over; and dying 
indebted, a bill was brought by a creditor to charge this eſtate with 
his debt, and Ld. C. King after decreeing it to be perſonal eſtate, 
and that it could not be deviſed away from his creditors, ſaid, that 
nevertheleſs this being a ſpecifick deviſe, all the reſt of A's perſonal 
eſtate not ſpecifically deviſed, muſt be firſt applied to pay the debts, 
and if there be any other ſpecifick deviſe, the tame ought to come in 
average with this, and pay its proportion, but if that will not terve, 
all muſt be ſold to pay tellator's debts. 2 Wms's Rep. 381. Mich, 
1720. Duke of Devon v. Atkins. 

| | K k 3 41. Where 
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41. Where a legacy is given to executors for care and pains, it is 
wrong that that caſe ſhould receive a different determination from 
the caſe of a legacy being given to executors generally, in which it 
is admitted, that the executors ought to abate in proportion with 
the other legatees ; and where a legacy is given to executors gene- 
rally, it is underſtood to be for their care and pains; and when 
theſe words are exprefled in the will, declaring that the legacy is 
given them for their care and pains, they are rather the words of 
the ſcrivener and drawer of the will, than the maker of it; for 
which reaſon the making a difference between the one caſe and the 
other, would be to make a diſtinction on too flight a foundation, 
And though the bequeſt is expreſſed to be for care and pains, yet 
ſtill it 75 but a legacy which muſt proceed from the bounty of the tif. 
tat;r, It is not to be conſidered as a debt or contract, for the care 
and trouble of the executor is only the motive on which the tef. 
tator exerciſes his bounty by way of legacy and let the motive of 
the bounty be what it will, whether paſt and executed, or future and 
executory, it is all the ſame. An executor when he proves the will, 
may be ſuppoſed in ſome meaſure to know the ſtate of the teſtator's 
affairs. And if be does prove the will, he takes the legacy ſub. 
Jeet to the contingency of abating in caſe the eſtate proves dificient. 
Barnard, Chan. Rep. 435, 430. Paſch. 1741. Herne v. Herne, 


(R. d) Refunding. 


Where Refunding is directed by Will to make an 
Equality. How much ſhall be refunded. 


1. A On the marriage of M. his niece agreed to leave, c. 30l. 

* a year in lands at his death to the children of AH. (for ſo 
the caſe in effect was as the ſame was · decreed) and afterwards 
making his will, and having therein given an eſtate to S. a younger 
niece, adds that if the e/tate given to his younger mece 8. ſhould prove 
of a greater value than what he had before given to his niece M. then 
Z much ſhould be taken from S. and be refunded to M. as would 
make them equal, It was objected that what the children of M. 
were intitled to by the marriage articles, could not be taken as given 
to M. But Ld. G King held clearly that the proviſion by the mar- 


riage articles for the children of M. ought to be looked upon 28 


part of the proviſion for M. and as done for her, ſince it was doing 
that for her children which otherwiſe ſhe or her huſband wou 
have been obliged to do themſclves. 2 Wms's Rep. 343. Hill. 


1725. Thomas v. Bennet. 


(S. d) Remed) 


Deviſe. 


(8. d) Remedy for Legatees and Deviſees. 


I. A Man ſhall have treſpaſs of any thing certain which is deviſed 
to him before he has the poſleſſiion of it; contra of a thing 
uncertain z Brook ſays, quod mirum, for it may be that there are 
debts which are not paid. Br. Deviſe, pl. 30. cites 27 H. 6. 8. 
2. A term for years is deviſed to A. the executors of the deviſor 
entered into the land deviſed to the uſe of deviſee; per Cur. it is a 
ſuficient poſſeſſion for the deviſce. 3 Le. 6. pl. 15. 2 Eliz. C. B. 


Anon. 


the executor, the executor may bring an action of ?r-/p41/5 againſt him. Arg. Bridgm- 
E. 4. 9. 2 H. 6. 16. 11 H. + 84. 37 H. 6. 30. 


3. Deviſee by a deviſe has but a title f entry, which Hall not be 
laund by any deſcent as entry for mortmain, for condition broken; 
per three J. againſt Anderſon J. and afterwards all agreed, that by 
the deviſe and death of the deviſor, the frank-tenement in law and 
the fee was veſted in the deviſee notwith/?anding that the heir had de- 
miled the premiſſes to J. S. and had received the rent of J. S. and he 
died without having made any ſpecial entry, but only walking over the 
land without any ſpecial claim; for by this the heir did not gain 
any ſeiſin to him, and ſo could not die ſeiſed, and conſequently 
there could be no diſcent, and then the entry of the deviſee was 
lawful, Le. 209, 210. pl. 293. Mich. 31 & 32 Eliz. C. B. Mat- 


thewſon v. Trott. 
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If a deviſee 
enters into 
a term, or 
takes good. 
without the 
delivery of 
54+ Cites 20 


2 Le. 100. 
Pl. 239+ ur 
Anthony 
Denny's 
caſe. S. © 
upon the 
death of the 
deviſor an 
othce was 
found with. 
out any 
mention of 
this deviſe; 
for winch 


cauſe the 


queen ſeif- 


ed and leaſed all the lands ſq deviſed to a ſtranger during the minority of the heir. The heir 
comes of fall age and has livery of the whole, and without any expreſs entry leaſes the lands for 
years, rendering rent; the leſſee enters and pays the rent to the heir; the heir dies; the leſſee 
aligns over his term, and the rent is yearly paid to the right heir of the deviſor; and now the 


heir entered, and per Curiam his entry is lawful. 


4. A. deviſed his lands to B. and dies, and a Hranger enters and [ 26 ] 
dies ſeiſed before any entry by the deviſee, now is the deviſee without 4 
remedy. Arg. 147. ci . 92. Owen 96. * eg 

wy g. 2 Le. 147. cites 1 Cro 92 Owen 96 „ 
either caſe the deſcent takes away the entry. See Cro. C. 2co. Hulme v. Heylock.— It the heir 
irt ard many decent; follow, yet B. may enter at any time, for his entry doth not make an abate- 
me it or wrong, but may well ſtand with the deviſe ; tor if the deviſe be waved, or the deviſze 
deters the execution of the deviſe, it is reaſon that the heir enter and take the profits till the 
deviſce entereth, but if a ſtranger abatethi after the death of the deviſor, and dies ſeiſed, the fame 


ll take away the deſcent. 2 Le. 190. pl. 234. Mich. 32 Eliz. C. B. Sir Anthony Denny's 
cale. 


. Leaſe for years is deviſed to A. executor enters and takes a new 
lafe ; the court ſeemed to incline that A. may have the term as le- 

gacy notwithſtanding the ſurrender by the executor in accepting a 

new leaſe. Mo. 358. pl. 487. Trin. 36 Eliz. Carter v. Love. 

6. If the heir of the deviſor enters and holds the deviſee out, he may 
either enter or have his writ, called Ex gravi querela, and this writ 
(without particular uſage) is incident to the deviſe. For other- 
wiſe if a diſcent were caſt before the deviſee did enter, the deviſee 
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Deviſe. 


ſhould have no remedy after an actual poſſeſſion, This wris 
(Ex gravi querela) lies not, for then the deviſee may have his ordi- 
nary remedy at the common law. Co, Litt. 111, a. 

7. A legaey decreed. Toth. 139. cites Mich. 7 Car. Lord Pem- 
broke v. Zouch, | 


tcher. 


8. The civilians ſaid, that a legatee that had got adminiſtration, 
though it be afterward rcp-0/2d upon a citation, thould yet retain 
for his legacy; but not foupon an appeal, for there the adminiſtra. 
tion is void ab initio, Vent. 219. Trin. 24 Car. 2. B. R. in caſe 
of Thamas v. Butler. 

9. A. ſeiſod in fee deviſed to his children 10001. payable at ſeve. 
ral times, by 50. per annum, with which ſums he charged his lands 
to be thereout paid, and then died; one payment of 50 l. incurred 
due, then the lands were aliened by fine and $r::!amations aud five 
years paſſed, The deviſce ſued for the whole; but decreed, that 
what grew due after the tine, was barred by the ine, but not the 
501. due before; for a truſt is barred by fine. 2 Chan. Caſes 247, 


Hill. 30 & 31 Car. 2. Wakelin v. Warner. 
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8 C cited 
2V rn. 672 
P. ſch 17517. 
in aſe nf 
Min ſhul v 
Lad. Mohun. 


10. A ſuit ws begun for a legacy and to diſcover aſſets, no aſſets 
ſuficient being diſcovered. After other aſlets came to the execu- 
tors hands, aud a jecsrd bili for the legacy and aflets thereon diſco- 
vered. Ld, Chancellor gave decree for tie legacy and damages 
from the firſt bill exhibited, for that was a good demand for the le. 
gacy though it was not proſecuted, and not only from time of aſſets. 
2 Cn. Caſes. 2 Hill. 30 & 31 Car. 2. Anon. 

11. If legacics are given by will, and that in caſ- of non-payment 
the legatees may enter and enjoy the profits of ſuch and ſuch land 
till jatisfic1; no demand is neceſſary, for it is no forfeiture but an 
executory deviſe though there be a place and time appointed for 
pay vent; per Pemberton Ch. J. at the aſſiſcs. 2 Show. 185. Hill 
33 & 34 Car. 2. Pierſon v. Sorrell. 

12. If a legacy be given to two, one cannot ſue ; or if reſiduun 
bonorum be given to Jeveral, they muſt all join; but when legacies 
are given to ſeveral perſons, each may ſue alone for his own lega- 
cy; per the Solicitor General. 2 Chan. Caſcs 124. Mich. 34 Car. 
2. in caſe of Haycock v. Haycock. 

13. If executor ſells in prejudice of a ſpecifick or reſiduary legatee 
they may have their remedy againſt the exccutor, but not follow the 
eſtate into the hands of a purchaſer ; per Cur. 2 Vern. 445. pl 
409. Mich. 173 Humble v. Bill. 

14. Deviſee may bring an original bill in nature of a bill of 
revivor, and {hall have the ſame advantage of a decree as an 
heir or executor, and the defendant is not at liberty to make 2 
new defence; per Cowper K. 2 Vern. 543. Paſch. 1711. Clare 
v. Wordell. 

15. If a creditor or legatee, nat party to the cauſe, comes in befor? 
the maſter, he ſhall have his ffs, ior it was in his power to have 
brought a bill for his legacy or debt, which would have put the el 
tate to further charge; per 1d. Macclesfield, 2 Wms's Rep. 27 
Trin. 1722. Maxwell v. Whettenhall. 

(T. d) 


Deviſe. 


(T. d) Remedy for Legatees, where the Perſonal 
Aſſets are diminiſhed &c. by Creditors. 


WS 
I. Seiſed in fee and indebted by bonds, by will gives legacy 
* to children {whom he had otherwiſe provided for before) 
and deviſed his lard to bis df? ſen in tail, The eldeſt ſen being 
executor, pays the bond with the perſonal eſtate. The legatees by 
bill prayed to be let into the place of the bond creditors, and to be 
id out of the land, The court ſeemed to admit that if the lands 
ad deſcended, tne /-oatres might have been relieved out of the real 
eſtate, but ſince A. had dev the lands, it was reſolved they ought 
to be exempted ; forgit was as much A's intention that the deviſee 
ſhould have this land, as the others ſhould have the legacizs, and a 
ſpecifick legacy is never broke in upon in order to make good a 
pecuniary one; and this caſe is out of the ſtatute againit fraudu- 
lent deviſes, becaule the debts are paid, and the children being other- 
iſe provided for, are not in the nature of creditors. Nota, this was 
on appeal from the Rolls, where the Maſter held that the real and 
perſonal eitate thould be fo charged that both the debts and lega- 
cies ſhould be paid. Per Harcourt C. 2 Salk, 416. pl. 3. Hern 

v. Merrick, f 
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Led. Keeper 
rook notice 
that 1t ap- 
peared that 
the younger 
children 
were other. 
wife pro- 
vided for, 
other land 
being devi- 
ſed tothem, 
and there 
being no 
debts (they 
being paid) 
the ſtatute 
is out of the 
caſe, and in- 
clined that 
the heir be- 
ing deviſee 
in tail of 
the lands, 


the legatees ſhould have nn remedy to come upon the real eſtate in the place of the bond creditors, 
hut laid he would reſer e that point, and ordered precedents to be ſearched. Wms's Rep. 201, 
to 204. Trin. 1712. S. C. The reporter adds, paz 204. That Mich. 1720 in the caſe of 
Cl:# 191 v, Hirt, this decrotal order of Hern v. Merrick was produced, and it appeared that this 
cate was nut reſolved by Ly. IIarcourt, but adjourned for further conſideration. | 


2. Mr. Vernon ſaid there had been caſes decreed in this court, 


that where a legatee has been forced to abate of his perſonal legacy 
towards payment of debts, he had been let in to Hand in the place of 
a creditor ta recover his proportionable ſatisfaction out of the rea! 
eflate deviſed to be fold for payment of debts, G. Equ. R. 73. Mich. 
9 Ann. in caſe of Hall v. Brooker. b 

3. If a man by will gives a leaſe or horſe, or any ſpecifick legacy, 
and leaves a debt by mortgage or bond in which the heir is bound; 
the heir ſhall not co-1pel the ſpecifck legatee to part with his lega- 
cy in eaſe of the real eſtate ; but though the creditor may ſubject 
this ſpecifick legacy to his debt, yet the ſpecifick or other legatee 
ſhall in equity ſtand in the place of the bond creditor or mortgagee, 


S. P. 2 
Wms's Rep. 
87. Trin. 
1722. in 

c ſe of 
Burton v. 
Pierpont. 
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and take as much out of the real a ſets as ſuch creditor by bond or 
mortgage ſhall have taken from his ſpecifick or other legacy. Per 
Lord C. Macclesfield. Wms's Rep. 730. Mich. 1721. in cafe of 
Tipping v. Tipping. | 

4. A. mortgaged his lands and then makes his will, and ſays, after 
payment of my debts and funeral charges, which I will to be firſt paid, 
I give my freehold eftate in K. to my wife for life, chargeable with an 
annuity of 30 J. for life to E. K. and after my wife's death I give my 
ſaid freehold eſtate fo charged to H. J. and K. and dixects the * 


428 _Deviſe. 


: of his e e eſtate to be placed ot at intereſt, and to be paid 10 hir 
| wife for her life, and after to be divided between = and KX. and 
gave 1500 l. fe hi; wife, provided the accepts the deviſes and be- 

1 queſts in lieu of dower. The perſonal eſtate was not ſufficient to 
1 pay the 15001. if the ſame ſhould be applied in eaſe of the real. 
4 Lord C. Talbot decreed that die legaices be paid out of the per. 
ſonal eſtate, in caſe the mortgagee keeps to the real; and if he 
falls upon the perſonal, they have a right to ſtand in his room for 
b ſo much out of the real eſtate as he ſhall take out cf the perſonal; 
= that being a proper fund for their payment. Caſes in Equ. in La. 
| Talbot's time 53. Mich. 1734. Lutkins v. Leigh. 

5. If one owes debts by bond, and deviſes his lands to F. S. in fee, 
and leaves a ſpecific legacy, and dies, and the bond creditors come up- 
on the aj wax legacy for payment of his dit, the ſpecifick legatee 
ſhall not ſtand in the place of the bond creditor to charge the 
land, becauſe the deviſee of the land is as much a ſpeciſick deviſce 
as the legatee of a ſpecifick legacy. 3 Wifls's Rep. 324. Trin, 
1734. Hatlewood v. Pope. 


* (U. d) Remedy for Legatees, &c. where the Charge 
; | is on Lands, which prove deficient, 


iF I, A Gave legacies t his daughters, charging his real gſtate with 
* 5 | * payment thereof, and other legacies to hrs brother, without 

charging his real eſtate with payment of them. If the daughters re- 
cover their legacies out of the perſonal eſtate, then the brother ſhall 
ſtand in the place of the daughters, and take ſo much out of the land 
for their legacies as the daughters had exhauſted out of the perſonal 
aſſets, and A it was decreed by the Maſter of the Rolls. 2 Wms's 
Rep. (619.) Trin, 1731. Bligh v. E. of Darnley, | 
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75 14291] (W. d) Legacy. 

N. a 

* Remedy in what Court. 

BY 1. IN treſpaſs it was ſaid for law that if a man deviſes a thing cer- 
F I tain to another, and dies, as a horſe, &c. and a ſtranger takes 
5 it, the ＋ ſhall have action of treſpaſs ; and contra if it be uncer- 
5 tain, as if it is of the third part of his goods, &c. there is no remedy 
7 but to ſur fer it in the ſpiritual court. And this ſeems to be in the 
* firſt caſe between the deviſee and ſtranger ; but quære if he may take 
D it out of the poſſeſſion of the executor ; for it may be that the debts 

US exceed the goods; and then the deyiſe is void. Br. Deviſe, pl. 6. 
4 cites 27 H. 6. 8. | | 


2. Goods are deviſed to B. the ſon and heir of A. B. ſues in the 
ſpiritual court; executors ſay that B. is not fon and heir 3 0 
9 * 


Deviſe. — 


This ſhall be tried in the ſpiritual court. Kelw. 110. a. pl. 33. 
Caſus incerti temporis. 

A. deviſed a term for years to B. B. may ſus the executor in 
the /p:r:t::al court to execute the legacy. Arg. Pl. C. 543. b. Hill, 
21 Eliz. in caſe of Paramour v. Y ardley. 

4. motion that where the plaintiffs had exhibited their b:/] to be 
dif, ved of a legacy, the defendant ſince his ſuit ſued in the ſpiritual 
£114; and ther fore day to ſhew cauſe why an iajunction ſhould not 
be granted. Cary's Rep. 104. Cites 21 and 22 Eliz. Parre & Ux. 


= 


v. {ipclady & Ux. 
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5. Lands were d-vijed to be ſold for payment of legacies ; the Pecauſe the 
lands being {4 the ſuit for the money to be diſtributed may be in _ — 
the ſpiritual court, contrary to the opinion in 4 and 5 P. and Mariæ, money is 
although it be riling* out of land; per Barkley J. and agreed by 2 

CE 1 TEES 7 and aſſets 
Croce J. Cro. C. 396, 397. and cites ꝙ El. D. 254. — 


of the executors; per Croſe ] Cro. C. 397. 
Ch. . contra, ur 


See 2 Bu'ſt. 257 Samborn v. Samborn; per Coke 
({- where the deviſe is that feoffees ſhall ſell the land, and the maney remain 


in their hands to py {rgactes with. But if the Jeviſe be of land to be ſold by J. S. and 100 J. 10 be 


d 20% of tn 
the ſp.rit.1! cot. 
Gerine's cate. 


Agree to per Oranes. 
S. P. Poph 59. Mich, 36 and 37 Eliz. B. R. Lord Rich's cafe. 


6. A legacy was given upon condition; the legatee promiſed and 
agre- ! .o perform the condition, and then ſued in the ſpiritual court, 
and tie :xecutor pleaded this matter there, which was refuſed, and 
ſo a gr hibition was granted. Cro. E. 274. pl. 3. Hill. 34 Eliz. 


A. J. 4% B. this laſt belongs only to the common law, but the other properly to 
S. P. 2 Le. 119. pl. 162. Mich. 29 & 30 Eliz. B. R. 


C. B. Pet v. Baſeden. OM 

7. * Executor gives bord to legatee to pay the legacy at a day cer- The le- 
tain. Legatce before the day ſues in ſpiritual court. Prohibition was To FO 
granted; for the legacy is extint; but per Williams J. if the bond the bond 
had been made to a ſtranger, the legacy was not extinct, 2 Brown], 5 Mod. 328. 
11. Mich. 8 Jac. B. R. - 


ba d. 


YVowibury ; and denied the opinion of Doderidge J. 2 Roll. R. [ 160. Paſch. 18. Jac. B. R.] 


in Gardiner's caſe : where Doderidge held that in fach caſe the ubligee may ſue for the legacy in 
the court chriſtian or at common law upon the obligation; for he ſaid that the taking the obli- 
cation for paymeit had not totally deſtroyed the nature of the legacy. See the opinion by 
Anderſon as tw a covenant by the executor for paymeyut, that if the legatee afterwards ſues the 
tor in the ſpiritual court afterwards, he ſhall have a prohibition, quod cæteri juſticiary ne- 


z kunt. 2 Le. 119, 120, pl. 164. 29 and 30 Eliz. C. B. 
[ 430 ] 


8. If a legacy be granted out of lands in & fee-ſimple, this ſhall not 
oc ſued for in the ſpiritual court. But if one by will deviſe land to & grownl; 
el for payment of legacies, this ſhall be ſued for in the ſpiritual 34- 8. F. 
court, by the opinion of the whole court. Brownl. 32. Anon. 

9. It a legacy be granted out of leaſes, the ſuit may be in the ſpi- Whether 
ritual court, and ſhall not be prohibited. Brownl. 34. Anon. re 


out of a 


te. wis (nable in the ſpiritual court was doubted by Keeling and Twiſden, but Windham 
though: it did; fed adjornatur. Lev. 180, Paſch. 18 Car. 2. B. R. Roſſe v. Rolle. id. 279. 


Pl. 7. Rumiey v. Rofs, S. C. and prohibition denied. 


10. An executor was ſued in the ſpiritual court for a legacy, who 
pleaded a recovery in debt aguinjt him at common law, ultra which 
to 1atisty, be had no aſſets; the plaintiff there ſaid the recovery was 
by covin, aud that the plaintiff who recovered the debt offered to 


diſcharge 
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= Dereite, 
diſcharge the judgment, and the defendant would not. Reſolved 
that the covin was properly examinable in the ſpiritual court, becauſe 
the legatce could not ſue for the legacy at common law, and there. 
fore prohibition in this caſe was denieu. Mo. 917, 918. pl. 1307, 
Paſch. 14 Jac. B. R. Lloyd v. Maddox. 

11. If a debt, obligation, or ſuch like ing in actian be deviſed 
to another, the deviſee hath no means to recover it, but by ſuit in 
the ſpiritual court, or in ſome court of equity, to compel the executsr ty 
ſue for it himjetf, ar to make to the legatse a letter of attorney to fue 
fer it in the executar”s name unleſs he be made executor as to the 
debt, and yet if the legatee have the bond, or ſpecialty in his hand; 
he may deliver it up or cancel it. So it is to be underſtood of the 
bequeathing of money payable upon a mortgage. See Perk. ſ. 527, 
Wentw. Off. Executors 18. 

30 Where 12. If a legacy be of twenty oxen, and a ſuit is commenced in 
#4 the eccleſiaſtical court, and the other pleads pëyment of 201. in ſa- 
fx the ws tisfaction, there the proceeding muſt be at common law, becauſe the 
ny. Het. legacy is altered. Per Yelverton J. Het. 87. Paſch. 4 Car. C. B. 
ud. Warner v. Barret. | 

nej's — Vale; 39. Goodwin v. Goodu in. —2 Mod. 329. Cuband v. Dewſbury. 

13. Where a ſuit is in the eccleſiaſtical court for lands and grads, 
a prohibition may be granted as to the lands and they may proceed 
there notwithitanding as to the goods. Sty. 10. Paſch. 23 Car, 
Betſworth v. Betſworth. 

14. The ate of the teſtatar into whiſe hands ſocver it comes (be- 
ſides the exccutors) ſhall be liable to legacies, and ſuch perſon may 
be ſued in chancery as well as the executor, Chan, Caſes 57. Trin. 
15 Car. 2. Nicholſon v. Sherman. | 

15. So may the executor of an executor, if it be charged that the 
firſt teſtator's eſtate had come to ſuch an executor's hands. Chan, 


: ' Caſes 57. S. C. 
So where 16. A will by which a legacy is given being under probate eccle- 
2 „ faitical is pretended by the executor to have been revoked. Per Jef- 


obtainins fries C. the will is under probate eccleſiaſtical and I will not try 
the will it here, but go to the eccleſiaſtical court and prove it there. 2 Chan, 
Ne the Caſcs 178. Mich. 2. Jac, 2. Attorney General v. Ryder, 

will relating only to perſonal eſtate, chancery will not intermeddle ſo long as the probate is in 
force; per Ld. Jeffries. 2 Vern. 8. pl. 5. Trin 1685. Archer v. Morſe. But a will ſo ob- 
tained ſhall Lave 1 aid in chancery ; per Ld. Jeffries, Ibid. 75. Trin. 1688. Nelſon v. Oldfielk 


17. I conceive the ordinary may nforce payment of debts on con- 

tratts as well as legacies, or marriage money and no prohibition lies; 

[ 431 ] per Vaughan Ch. J. Vaugh. 97. Trin. 22 Car. 2. C. B. in caſe of 
Edgecomb v. Dee. 

18. Bills to examine witneſſes in order to prove a codicil which he 

pretended was made by defendant's teſtator, whereby he bequeathed 

to the plaintiff all his goods then in the plaintiff's poſſeſſion. But 

it appearing that this matter was depending on an appeal in the Arches, 

the defendant demurred, for that it is a meer teſtamentary caufe and 

properly cognizable by the ſpiritual court, where the ſame is now li- 


tigated and where plaintiff has a proper remedy for the m—_ 
an 


Deviſe. 


and relief, and demurrer allowed. Fin. R. 218. Trin. 27 Car. 2. 
Cawiton v. Helwyes. 
19, Bill in chancery was brought by a reſiduary legatee to have a 
legacy of 251. and an account of rents and profits of a certain 
farm, aſſigned by teſtator's father to teſtator for oo l. And this bill 
was brought againſt an executor of an executor, and an account was 
decreed accordingly. Fin. R. 39. Mich. 25 Car. 2. Shrimpton (by 
bill of revivor) v. Holman. 
20. None can ſue in the eccleſiaſtical court for a legacy ari/ing In cafe of 
144 of land, becauſe not within their conuſance. 2 Show. 50. pl.  legacy's 


36. Paſch. 31 Car. 2. B. R. Baſtard v. Stockwell. 2 
lexſe: ſuit in ſpiritual court ſhall not be prohibited. Brownl. 34. S. P.—Cro. J. 279: pl. 9. Paſch. 

ac. B. R. Lovs v. NArLxsb x, where the lands charged were pant f. ebeld and part leaſe- 
hold, a conſultation was awarded it being a meer perſonal legacy and the ſame being. raiſed by the 
deviſe of the lind and he being dead without payment, and there being no action maintainable 
a: common-law for it by account agaiaſt his executors or otherwiſe ; but Williams J. doubted. 


21. After ſentence againſt an executor for a legacy in the ſpiritual 
court, the executor brought a bill here againſt the legatee for an 
account of what perſonal eſtate of the teſtator's had come to the le- 
gatec's hands in order to enable him to pay debts; decreed an 
account and the plaintiff to be exanined on interrogatories as to 
the value of the tate, and what comes to his hands, in which de- 
fendant was not to be concluded but admitted to make what proof 
ſhe could to prove afiets in plaintiffs hands, and if he has aſſets 
to pay the legacy thea he is to pay the {ame with intereſt and full 
colts both here and in the ſpiritual court, Fin. R. 434. Mich. 31 
Car. 2, Bland v. Elliot & al'. 

22. If the ſpiritual court would compel an executor to pay a legacy 
without ſecurity to refund there ſhall go a prohibition; per Ld. Chan- 
cellor. Vern, 93. Mich. 1682. cites the caſe of Knight v. 
Clarke. 

23. Legatee infant ſues in ſpiritus] court and pending ſuit in the Execuotor A 
piritual court ſues in chancery, the former ſuit depending being in truſt of 
pleaded the plea was diſallowed; for there is no ſuch ſecurity for Perf 


eſtate may 


the infant's advantage as here and poſſibly not for intereſt, if placed de ſued 
out, and for bringing in account here, &c. 2 Chan, Caſes 85. Hill. both in 


33 & 34 Car. 2. Howell v. Waldron. chancery 


for an ace 
count and alſo at the ſame time in the prerogative court to bring in an inventor ys Per Ld. Keeper 
Brilgm. 3 Ch. R. 72. 4 Dec. 1671, Digby v. Cornwallis. 


24. A perſonal legacy te an infant is more properly cognizable 
in chancery than in the eccleſiaſtical court, and if the matter had 
proceeded to a ſentence in the eccleſiaſtical court it was proper to 
come here for the executors indemnity, and that here legatees were 
to give ſecurity for the money, but not there, and this court would 
ſee tne money put out for the children, Vern. 26, Hill. 33 & 34 

Car. 2, Horrel v. Waldron. | 
25. The civil law is the law by which legatory matters are to be 
determined, and the ſpiritual court has unqueſtionably the proper 
Juriſdiction thereof, and if by their Jaw there is a preference given [ 432 ] 
to charitable legacies, chancery has no power to alter the law * 
| d 
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that point; per North Keeper, and refuſed to grant any injunQinn, 
or direct ſecurity for retunding in caſe of deficiency of aflets, 
Vern. 230. pl. 226. Hill. 1683. Fielding v. Bond. | 

26. A bill may be brought againſt an executor for diſcovery of the 
perſonal eftate before the will is proved, or during the litigation 
thereof in the ſpiritval court. 2 Vern. 49. pl. 47. Paſch. 1688. 
Dulwich College v. Johnſon. | 

27. If executor be to pay legacies in another dioceſe where ther, 
are no bana notabilia, the wav is to transfer the will thither where 
the legatee lives. Arg. 12 Mod. 252. Mich. 10 W. 3. cites Godb, 
191. 2 Brownl. 12. 

28. Executor being in a dioceſe out of his own, but where pray 
lar, was denied a prohibition, becauſe citeable in reſpect of the lo- 
cality. Arg. 12 Mod. 252. cited by Serjeant Genner as an ano- 
nymous caſe, about 5 W. X XI. Ibid, 

29. If a will be proved in the prerogative court, let executor be 
where he will, they of the prerogative court hall compel him to 
pay legacies ; per Holt Ch. J. Ibid. Mich. 10 W. 3. 

30. If money be deviſed out of lands, ſuch deviſee may have debt 
againſt the owner of the land for the money upon the ſtatute of 22 
H. 8. of Wills, and the action muſt be againſt the tenant; per 
Holt Ch. J. 6 Mod. 26. Mich. 2 Ann. B. R. Anon. 

31. Any perſon intitle to diſtribution within the 22 Car, 2. cap, 
10. is by conſequence intitled to ſue the admiriſtrator in the ſpiri- 
tual court to make good his account by proofs and examination upon 
oathy as a legatee was againſt an executor before that ſtatute ; per 
Cur, 1 Salk. 25 1. pl. 3. Hill. 6 Ann. B. R. The Archbiſhop cf 
Canterbury v. Willis. 

32. An injunction may not be obtained in chancery to flay a ſuit 
in ſpiritual court fer a legacy upon a ſuggeſtion of payment, it being a 
matter there determinable and triable; but contra on ſuggeſtion of a 
collateral ſatisfaction, as a gift of land, &c. Per Maſter of the Rolls. 
Paſch. 1718. = 

33- Where the eccleſiaſtical court and chancery have a concur- 
rent juriſdiction, which ever is firſt poſſeſſed of the cauſe has a right 
to proceed, and the ſame of all other courts. But where the huſ- 
band ſues in the ſpiritual court for alegacy given to the wife Chan- 
cery has granted an injunctian to ſtay proceedings, becauſe that court 
cannot oblige him to make an adequate ſettlement on her. Chan. Prec. 
546. Mich. 1720. Nicholas v. Nicholas. 


(X. d) Remedy for Deviſee. Where and How. 
In Reſpect of Lands charged &c. 


Becauſe it 1. IF one deviſes rent out of his land and charges the land with a 
0p 2  diflreſs, the deviſee may make uſe of the remedy, but unleſs 


—_— power be given him by the will to d;/train, he may not diſtrain for 
gb. 55 a. it, Dyer. 348. a. b. pl. 13. Hill. 18. Elz. Anon. X 
111. 4. Jac. | 
. B. Bredimau's cafe. 
C. B. Brecimab 5 cate 1 


Deviſe. 


2. Deviſee may maintain an action at common law againſt a terre- 
tenant for a legacy deviſed ovt of land; for where a ſtatute, as the 
tute * of wills gives a right, the party by conſequence ſhall have an 
Action at law to recover it; per Holt Ch. J. 2 Salk, 415. pl. 1. 
Mich. 2 Ann. B. R. Ewer v. Jones, | 


ö (r. d) What ſhall be chargeable with Legacies. 


l. TA eſtate in whoſoever hands is liable in 
eguity to legacies. Chan. caſes 57. Trin. 15 Car. 3. 

Nicholſon v. Sherman. 

2. A beaſe renewed by an executor in ſome caſes ſhall be liable to 
legacy given by the teitator. Chan, caſes 191. Mich, 22, Car. 
Holt v. Holt. 

3. If a man gives a NaN and chargeth it upon Black- Acre, al- 
W though this be not ſufficient to anſwer the full value of the legacy, 
pet it ſhall not be charged on the perſonal eſtate. 2 Freem. Rep. 
W 22. pl. 21. Trin. 1677. Anon. 

= 4. And it was faid per Ld. Chanc. that if a man deviſeth 100 1. 
W cn: if a leaſe fir years, and the leaſe is determined, yet the legatee 
W {hall never retort to the perſonal eſtate for this legacy. 2 Freem. 
Kep. 22. pl. 21. Trin. 1677. Anon. 

5. Mertgagor entered into a , atute to pay the money and made 
bis will and devi/ed 500 J. to his daughter and died. The perſonal 
late was taken in execution on the ſtatute fo that there was net 
its ſufficient to pay the 5001. legacy; decreed that now the 
real eſtate which was in mortgage ſhall make good what was taken 
out of the perſonal eſtate and to the legatee was relieved, 2. Chan. 
cales 4. Mich. 32 Car. 2. Anon. 

6. The father having a ſon and a daughter, made a will and de- 
vifed in theſe words following (viz.) Andas for my worldly eſtate 
which God hath bleſſed me with, I give my daughter 10 l. to be paid 
by my executor, and I give her 10 l. a year during her life to be paid 
V quarterly payments; and all the reſt of my real and perſonal eftate I 
ie to my ſon, &c. The defendant had imbezzled the perſonal 
eſtate, and was gone fato White-Fryers; and now the complainant 
exhibited a bill to charge the real eſtate with this annuity of 101. a 
year. Philips for the complainant argued, that the real eſtate ought 
to be charged with the payment thereof, becaule the teſtator having 
the proſpect of his whole eſtate before him, did out of it deviſe this 
annuity to be paid to his daughter by expreſs words, and that by the 
words following, ( viz.) all the reſt of my real and perſonal eſtate 1 
we to my ſon, &c. it mult be reaſonably adjudged, that he intend- 

ed his real eſtate ſhould be charged with this annuity, for the words, 
all the reſt of my real eſtate, &c muſt import all the reſt after the 
annuity fatisfied, and can have no other conſtruction. The court 
goubted of this matter, but ſaid, it was reaſonable the defendant 


ſhould 


W : 


433 4 Devilc. 
ſhould give fecurity to perform the will. Nelſ. Chan. Rep, 1 56, 
156. 1689. Joyce's caſe. | 
+ Vern. 7. Tue father by will gave land to his younger ſon and made him 
re mw executor, and gave an annuity of 5 l. oy annum to his eldeſt ſon, but 
was d-nie4 does not exprelsly charge the land. But decreed per Lds. Commil. 
at the Rolls ſioners that the deviſee of the land being alſo executor the land 
eee Hall be liable and the rather becauſe it is a provition for a diſinherited 
1728. in heir. 2 Vern. 143. Trin. 1690. + Elliot v. Hancock. cites 
25 of * Cloudlley v. Pelham. 
ies v. 
Leigh. (Quære) | 
[ 434 ] 8. A. by will deviſed his lands to his brother who is his heir at 
law in fee, and gives ſeveral legacies, and makes his brother ex- 
ecutor, deſiring him to fee his will performed. The real eſtate 
is charged with the payment of the legacies. Decreed per com- 
miſſioners and affirmed on bill of review. Confirmed in Domo 
Proc. 2 Vern. 228, pl. 208. Paſch. 1601. Alcock v. Spar. 
hawk. | 
9. A freeman of London deviſed 70 l. for meurning. Per. Cur, 
mourning deviſed by the will muſt come out of the legatory part, 
and not to leſſen the orphanage or cuſtomary part, but it was inſiſted 
that if there had been no directions by the will, or will had only 
directed that the expences ſhould nat exceed ſuch a fum, there the de- 
duction mult have heen out of the whole eſtate. 2 Vern, 240. pl. 
224. Mich. 1691, Deakins v. Buckley. | 
10. A. made his brother B. executer, and deviſed to him his real 
eftate, and willed that out of his perſonal eſtate and a year's rent of 
his real he ſhould pay his legacies, and deviſes 401. per annum to 
C. to maintain him at Cambridge to be paid by his executor; it 
was proved by D. that the executor promfed A. to pay the annuity, 
otherwiſe A. would have charged his real eſtate with the payment 
of it; it was admitted that the will had made only the year's profits 
of the real eſtate liable, but on the evidence of D. it was decreed, 
that the real eſtate ſtands charged with the annuity ; affirmed on ap- 
peal to: the Lord Keeper. 2 Vern. 5cb. Trin. 1705. Oldham v. 
Litchford. | 
11. A deviſed lands ts B. in tai!, and 500 l. payable to C. on 4 
contingency, which happencd within two years, but might never 
have happened. In the mean time the 12 were all gone in 4 
charging bond debts, C. ſhall not charge the executor who did 
nothing but what he ought to do, not {hall he „and in the place 
1 the bond creditors ſo as to charge the deviſee of the lands; per 
ord Macclesficld, Ch. Prec. 540. pl. 334. Mich. 1720, Chitton 


v. Burt, | | 


(Z. d.) How 


„ "Y oO) wv V 


Deviſe. 


(Z. d) How affected, or Chargeable with Debts cr 


Legacies. 


1. DN to his wife of the third part of all his goods. 
This does not take place till after debts and legacies paid. 
D. 59. b. pl. 15. Paſch. 36 & 37 H. 8. Quære. 

2. Deviſe to his wife of the moiety of all his goods to be equally 
divided between her and his executors. A. has goods to the value of 
1c0l. and owes by bond 201. the wife ſhall have gol. if the 
executors have aſſets. D. 104. a. pl. 57. Trin. 4 & 5 P. & M. 


Anon. 


Goldſh. 149. 
pl. 74. . b. 
and ſcems 
to be 8. . 
deviſe of 
the merry 
of the per- 


(nal cate to the wile, ard then of divers lecacies, and after of the reſidue to anther, the wile ſhall have & 
full moiety, if the other be ſufficient to pay the debts and the debts ſhall go out of the other moicty. 


Chan. caſes 16. Mich. 14 @uar. 2. Lee v. Hale, and cites D. 164. 


A man that had ſeveral creditors makes his will, and recztes 
that for the payment of his legacies and debts he deviſes ſuch lands to 
his executors, then he gives Soo l. to his wife, and Soo l. to his 
daughter, & c. and ſays, that his will is, that theſe ſcneral ſums of 
money. hoi be paid out of money raiſed upon the ſale of his land ; and 
the value of the land falling fhort of the debts and legacies, the 
queſtion was whether the debts and legacies ſhould equally be paid, 
or whether the debts ſhould be firſt paid? and it was held by Finch 
Ld, Keeper, that in this caſe the debts ſhould be firſt paid, Freem. 
Rep. 305. pl. #4. Paſch. 1675. Hickſon v. Witham, 

4. And he took a diff-rence where lands were conveyed by deed in 
tru/l for the payment of debts and legacies, there they ſhould go par 
pattu, and ſhould have proportionable ſatisfaction and the debts 
thould have no preference; but where lands were devijed ts an exe- 


cuter for the payment f debts and legacies, this ſhall be intended 


that he ſhall have them as aſſets; becauſe the teſtator ſhall not 
be ſuppoſed, without expreſs words, to be ſo unconſcionable, as to 
give his eſtate in legacies and leave his debts unpaid. Freem. 
Rep. 305. in pl. 374. Paſch. 1675, in cafe of IIickſon v. 
Witham, 

5. But if he deviſes lands for the payment of legacies ond this 
thall not be liable to debts, becaut? it was in the power of the tef- 
tator to diſpoſe of it under what conditions and to what purpo!2s 
he pleaſed; and if he would make fo unconſcionable a will he faid 
he would make a better will for him. Frcem. 205. in pl. 374. 
Paſch. 1675, in caſe of Hickſon v. Witham, | 

6. And he agreed farther, that if fo be he had deviſed that his le- 


gacies ſhould be firft ſatisfied, and that then the remainder of the profits * 
loud go in ſatisfaction 1 his debts, that then the legatees fhould 9 
tors; but the naming of legatees firit (as 


be ſerved before the credi 
to fay legacies and debts) gives no preference; but here his inten- 
tion being apparently to provide for his debts and legacies, though 
the legacies are ſpecified, and his deſire that they ſhould be ſatisfied, 

Vor, VIII. LI yet 


. 


Chan. caſes, 
248. Hyxonu 
v. Wytham. 
S. CG... 
Fin. Rep. 
195.8. C. 


yet it ſhall be intended in courſe of law, and that way that w 
moſt conſcionable for the teſtator. But here he ſaid, that there 
being a proviſion for the payment of his debts, there ſhould be no 
ditterence between bonds and debts upon contract; but they ſhould 
be equally ſatisied; for being juſt debts, there thould not be that 
difference betwixt them upon a nicety of law, that ſome ſhould have 
all, and others none. Freem. Rep. 305. 3ob. in pl. 374. Paſch, 
1075, in Caſe of Hickſon v. Witham. 

7. A. ſeiſed of lands in fee ſubject to a mortgage deviſed them 
to B. for life, remainder to C. in fee und makes B. executor. A. leaves 
aſet, ſufficient to pay the debts, yet 3 being only deviſee and nt 
heir, B. ſhall not be decreed to diſcharge the mortgage in fayour 
ot C. but decreed B. to pay one third, and C. two thirds to redeem, 
per Finch Keeper. Chan. cates 271. Hill. 27 & 28 Car. 2. Cor- 
niſh v. Mew. 

8. A. ſeiſed of freehold and copyhold langs, whereof the copy. 
hold was in mr{zage deviſed to B. all her lands, together with all 
her perſonal eſtate for ſeven years on condition within that time u 
pay her debts, and then deviſed the fee to C. and if C. died without 
iltue, then the fee 10 go oder te B. Decreed that B. come to an 
account and ditcharge the mortgage and then the mortgagee aſſign 
the ſame to C. Fin. R. 278. Hill. 29 Car. 2. Pigg v. Coldwell 
& Edwards. 

9. Deviſe of lud ts be held by executors till B. his fon attain 22 
nears. B. dies before he is 22. Decrecd the executors to hold the 
land till B. would, if living, have been 22, and the plaintiffs debt 
on lend to be paid by the next heir, or the reverſion to lie liable 
and charged therewith, 2 Chan. Rep. 136. 30 Car. 2. Warwick 
v. Cutler. | 

10. There were legatees of money in numero, and legatees in 

ſbecie. The eſtate fell ſhort; Lord Chancellor was ſtrongly of 

opinion they ought to contribute; for he ſaid the intention of the 

teſtator was as much that one ſhould have all the money as the 

other, the whole ſpecifick legacy. But it being objected that the 

practice of the civil law, and this court had been otherwiſe z he d- 

| 4 30 ] rected to ſearch precedents. 2 Chan. caſes 171. Hill. 1 Jac. 2. 
Comins v. Comins. 

11. A. wills ai! his debts te be paid before any of his legacies of 
gifts after mentioned, and then deviſed ſeveral pecuniary legacies 
and after in thc tame will deviſed lands to B. on condition to pay 
5 l. per ann. rent to C. Per Jefferics C. the lands are not ſub- 
jected to the payment of the teſtator's debts. Ihe general clauſe 
in the beginning of the will ſhall be intended only of the perſonal 
and the pecuniary legacies thereout deviſed. Vern. 457. pl. 432, 
Paſch. 1687. Eyles v. Cary. | 

Fin. Rep. 12. A. deviſed land to B. fer payment of debts, and deviſed 13 
4:42. Hill. C. lands which A. had mortgaged, and gives C. his perſonal e/fath, 
1 7. Per Cur. C. muſt take the lands mortgaged cum onere, and 
viſedto . the + perſonal eſtate alſo, though deviſed to C. yet muſt be ſub- 
truſtees for ject to the debts, notwithſtanding lands were deviſed for payment 
prymert d of the debts. 2 Vern. 183. Mich. 1699. Lovel v. Lancaſter. 


| debts, and 
4 Fac per ſuial eſtate bequeatlied to tui wifes, The per ſonal eſtate was not to be ſubject to payne 
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the wholeeſtate ſhatl. Per Rawlinſon Commifl 


{nts ö 
N Wires A nnn 


of Jebts. Marcn v. FowWEkE & al'. Abr. Equ. cafes 271. Hill. 1724. Abbaus v. Mey- 
Ack. Where the deviſe to the truſtees was i, tha? they do and h,, Se. h, Sc. his d:btry 
which is ſt.onger than a bare charge on lis real eſtate, and might be intended only aux:hary to his 
peitunal erate, which without ww of e ʒ might be liable in the firſt place, A. bequenths 
201, ts P. *ohom he makes exector, and Uevites his real , i, . C. on condition to pay hi debts within wo 
months, c. Dectetd per Lords Commiſhoners, that the perſonal eſtate ſhall be frſt applied to 
diſcharze the debts, &c. Ch. Prec. 2. Hill. 1689. Gou rx v. Rib. | 

+ Deviſed the ſarplus to tus ſiſters, and his perſonal eſtate to his wife, whom he made execu- 
trix, ſhe having the perſonal eſtate exempt from debts, the debts hemg more than the perſonal 
eſtate, Chan. Prec. 101. Mich. 1699, BAMTIELD v. WiNodHaM. 8. C. cited by Ld. C. 
Talbot. Cafes in Equ. 2 10. Trin. 1736. in cate of SHA ETON v. COLVILE. 

* ic of particular finds ſhall not have the benefit of the perſonal eſtate, but Hes fafus of 


toner, Ch. Prec. 3. Hill. 1685. in caſe of Gow ER 


v. Mz aD. 
+ The perſonal eſtate though deviſed ſhall pay off a mortgage, though there is v covenant ee 


payment in the martyage. Ch. Prec. 61, Trin. 1696. Merger v. Howarn, Unleſs thine a 
ce of cacmption. Per. Ld. Cowper. Ch. Prec. 477. Mach. 1717. HowELL v. paix .—23 
Vern, 702. S. C. 

13. Land is deviſed ta A. ond his wife for life, and after their 

ccaſe to ſuch of thRr children as ſhould be living at the death 
* ſurvivor of them, and their heirs equally, he, the faid A. 
paying 401. to B. &c. at a certain time, This 40 J. is a charge 


upon all the eſtates. Ch. Prec. 27. pl. 29. Trin. 1691. Sadd v. 


Carter. 
14. A. deviſed 3000 l. a-prece is his daughters at their reſpeo- 


tive ages of 18, and appointed lands to be ſeid by truſtees for that 
purpoſe ; then he deviſed ſeveral ſpecinck legacies to his wife and 
others, which he appointed to be paid out of his perſonal eſtate, 
and bequeathed all the reſt and reſidue his goods and chattles to 
his wife, not d:ſpoſed of by his will, and which ſhall not be diſpoſed 
of by any codicil thereunto annexed, te the end his wife ſhould pay 
all juch legacies, Ec. as he had appointed to be paid out of his perſonal 
etate, and made his wife executrix, and died. The land fel! ſhort, 
but the perſonal eſtate was more than ſufficient to pay all debts and 
legacies. Decreed that the perſonal eſtate ſhall be liable ſo far as 
the lands fall ſhort. N. Ch. R. 203. Paſch. 1691. Strode v. 
Ellis. 

15. If a man by his will deviſrs bis londt to J. S. and deſeres that 
the ſaid J. S. ſpoulil pay his debts, or if it be the ſaid F. S. paying 
his debts, or if immediately aſter the deviſe of bis tans, he wes appoint 
er deſire that his debts fhauld be paid, or if he wſeth any expreſſion in 
the will whereby it appears that he had any intent ta charge his lands 
with bis debts, in ſuch caſe his lands will ſtand charged. But in 
the caſe at bar, where the teſtator had in the beginning of his will 
laid, that he deſired that all his juſt debts ſhould be paid ; and after- 
Waris in the ſaid will he gave ſeveral l-gacies, and devijed lænas; [ A 371 
it was held that this deviſee was not charged with the payment 
ef the debts; for if that ſhould be fo, th: debts of every teſ- 
tator would be charged upon his lands, for there are few wills 
but have ſome ſuch exprethon, whereby the teſtator deſires his 
debts to be paid. 2 Freem. Rep. 192. pl. (269. b.) Mich. 1693. 
Anan. 

16. Deviſe of lands aſter debts 2 (and then ſays, my debts 


fre only theſe contained in the ſchedule.) Deviſor after wards con- 
L1z tracis 


$ 437 Device, 
tracts nete te. The payment of the firſt debts is what is re. 
uired by the will. 3 Lev. 433. Mich. 7 W. 3. C. B. Lodding. 
— v. Kimme. ; 208 a : , 
17. Where dend, were deviſed for payment of debts and lenacis, 
the debts being ſuch as had no lien upon the land, as debts by tim. 
| plz contract, &c. the debts ſhould have no preterence; but if there 
| be not ſuihcient to pay all, they ſhall be paid in proportion, althouyh 
7 | | it was otaerwite held in the Lord Nottingham's time, who uſed 
. always to fay, that @ man cught te be juſt. beſare he was bountiful, 
and ſo the couric of cquity tince that time ſeems to be ſettled, 2 
Freem. Rep. 270. pl. 339. Trin. 1793. cited by Dobbins as a cake 
now ſcttied upon confideration had of all the former cafes by the 
Ld. Leeper, in a cauſe of Herbert v. Herbert. 

18. A. ſeiſcd of lands in fee bequeaths 1001. to J. S. and d. 
diſes the lands to B. and C. for their lives, remainder 19 D. in tai, 
remainder over in tail, &c. Provided that mg execitrices and oxecuty 
and tenants in tail ail pay the faid ſum of 10001. within © mint!; 
after my death, and makes B. C. and D. executers. The perſon 
eſtate was not ſufficient to pay the 19201. Ld, Cowper decree 
that the intereſt from the time the 10251. became due be paid by 

B. and C. and they to pay the third of the 10001. and D. the two 
other thirds, and for that purpoſe B. C. and D. were to j9in in om 
man reccvery to dock the eſtate tail and remainders, and fo nabe: 
ſccurity for raiſing the 10001, Ch. Prec. 288. pl. 228. Hill. 1709. 

Jones v. Selby. 

19. Bill by the heir at law againſt the executors, to have an er- 
count of the perſonal eſtate of the teſtator, and that it might be ap- 
plied in exoneration of the real eſtate deviſed to truſtees to be 1o.: 
tor payment of debts and legacies, h t 

_ Waile, by his will, deviſes ſeveral lands te truſtees te be fold fo 
payment of his debts and legacies, and deviſes all the reſidue of hi 
perſonal eflate to his wife, and gives Her ale bo. tut of tit 
money ts be »Gijed by fate of the trujft eftatr, and makes her ex: 
CUIY Ix, 

Harcourt C. aid, here is not only a deviſe ever of the reſidue c 
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perſonal eſtate, and this makes it differ from the caſe of GARRC. 
WAY AND CuRIsT's HosPrTar, for there was no deviſe unte 

his executors out of his real eſtate, 
Bill diſmiſt quoad account of his perſonal eſtate, MS, Rey. 
Mich. 12 Ann. Cane. Waiſe v. Whitheld. 
In this ce. 2% A. dev iſed hrs real gſlate ts bis fan for life, remainder to ts 
an annuy farit, &c. ſons in tail, with remainder over, and by the fame wil 
was deviicd deviſed ſpecifically a leaſehsld eflate ts his daughter, and made dis ſon 
WE. exccutor. Aﬀets fell ſhort to pay debts, Per Ld. Chancellor tht 
Mme deticiency is to be born equally in proportion to the value of cat 
eſtates The fee-lumplc cltate deviſed to the lon being 1 
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debts by ſpecialty by the ſtatute againſt fraudulent deviſes, and the Cowper 


Jealchold, * though ſpecifically deviſed, is liable to d-bts, and held, Bn 
teth being devijed, the intention of the teſtator ſtands cquaily dne 
between the deviſecs, and both eſtates being liable cach ought much a fe- 
| | F 1i TEX y cifick d viſe 
to contribute its proportion. 2 Vern. 756. Hill. 1717. Short hers iſe 
v. Long. | 2: if ic had 
term itſelf. 2dly, that a ſpecifick deviſe of a term is as much a ſpecifick deviſe as 2 deviſe of lands 
in fee. 3dly, that fince the ſtatute of fraudulent deviſes, / ind, in fre me equally ſrhgert tn d, br * 


188 
/ 75 
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#44 at common law. Wrms's Rep. 4303. III. 1717. Long ve Short. 


Bin if the deviſe had been f all the reſi of the ti/rator's land, this had been a refiduary and 
not a ſpecific deviſe, and the perum tubing thereby, ſho ud not have come in till after the Gebrs 
by ſpecialtv, or otherwite, had been paid out of his intieiatance. Wms's Rep. 403. IIIIl. 1717» 


Long v. Short. 


21. A. by will gave ſcveral legacies, and then deviſed her lands 
to Sir H. A. her nephew and heir at law, but charged with pay- 
ment of her legacies akcvemention:d, and mado Sir H. M. executor, 
Afterwards upon a Snſiderable perſonal eſtate coming to A. by 
the death oi her mother, ſhe by a cadicil gave ſeveral further lega— 
cies to the ſame and other legatees, but the codicil ſaid nothing as 
to charging the land, and it was nt ette/ted by any witneſs, and fo, 
as was admitted, could charge no land, and bot» real and perſonal 
gate were deficient to pay the legactes charged by the will and 
codicil, Whereupon the Maſter of the Rolls decreed, that the 
perſonal eſtate being not ſufficient to pay the legacies both by the 
will and codicil, and the real eſtate being liable to thoſe by the will, 
but not to the other, the eſtate ſhould be ſo marſhalled that as far 
as poſſible the whele will might take effect, and decreed that the 
legacies by the will to be a charge on the real eſtate, and if that 
ſhould be deficient, they muſt, as to the ſurplus, come in average 
with the legatees in the codicil, to be paid out of the perſonal citate; 
and that the land be forthwith fold ta prevent a greater acfictency, 
but that the ſpecifick legatees mult all be paid, and nat abate in pro- 
portion ; but that ſome charities deviſed by the 111lt, though preferred 
by the civil law, yet ought to abate in proportion; for they were 
but legacies. Wms's Rep. 421. Paſch. 1718. Maſters v. Sir 
Harcourt Maſters. | | 

22, A. was ſeiſed in fee of the manors of D. and S. and by will 
gave D. to B. and S. 49 C. and charged all his real eſtate with pay- 
ment of his debts, Afterwards A. mortgaged D. for 4000 l. B. 
{hall compel C. to contribute to the diſcharge of the mortgage of D. 
But if the will is avoided ſo as the co-heirs of A. become intitled 
to both manors, ſo that they come into one hand, the right of con- 
tribution is at an end; for a man cannot contribute to himſelf, and 
the right of contribution, as it was given by the will, was in force 
only while the party claimed under the will, and not where the 
demand was ſet up in defiance thereof. Wms's Rep. 505. &c. 521, 
Mich. 1718, Carter v. Bernardiſton. | 

23. A pecuniary legatee ſhall never charge a ſþecifick deviſee of But if the 
lands, even though the lands were ſpecifically deviſed to the N at _ _ 
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geſcend to Jaw. Per Ld. Macclesfield. Ch. Prec. 540. cites 2 Salk, 416, 


the heir at ' #6, Jos 

_ Hern v. Meyrick. 

would be otherwiſe. Per Lord Macclesheld. Ch. Prec. 540. Mich. 1720. in cafe of Clitton v. 
But, | 


24. A, bound himſc!f and his heirs, and after deviſed his lands th B. 
for life, remainder to the fr, Oc. ſons of B. in Mil male, remainder 


over; with a power to B. to leaſe for one, two, or three lives, at the cli 
rents, which were very ſmall and conventionary rents, the lands ly. 
ing in the weſt of England. B. took the profits, and raiſedgeonſider. WI 

[ 439 ] * ſums 4 * on leaſes. On a bill by the bond creditors th 5 
Maſter of the Rolls decreed the perional eſtate to be firſt accounted 
for, and then B. to account for the rents and profits of the lands, 
Ls. C. Xacclesficld on appeal held it ſufficient that B. keep donn 
the intereſt, and that as A. died {cifed of ſome lands let for lives zt 
eonventiorary-rents and other at rack- rents, he directed, firſt, the 
ſale cf the lands let at rack-rents, and nexty fo much as is requi- 
fite out of the life-lands, and to account for the fines of ſuch f 
thoſe lands as ſhall be fold, to be taken as part of the purchaſe. 


money; but if the lands at rack-rent be ſufhcient, then B. not to 

account for the fines, 2 Wms's Rep. 234. Irin. 1724. Manaton Wl 

v. Manaton. It 
25. As for concerning my eſtat2 with which God hath bleſſed : 


olloweth, imprimis, [ wii! hat ai my debts and fi 
paid and fetisfict, and then makes a particular ai. 
FPeſitian of the ęſtate. This was decreed no charge, as it would be, 
when tettator ſays, I will my debts be paid in firſt place, or where 
he gives away the eſtate aſter payment of debts and legacies; for 
here was a clauſe in the will, that after payn ent of legacics and fu- 
neral charges, the orerplus was to go to ſuch and ſuch uſes, which 
declare the intention to be mat the ſame was to aniwer only Jegacies 
and funeral charges, and not debts, Per Maſter of the Rolls. Trin, 
9 Geo. Parker v. Wilcox. 

26. A. deviſed ane third part of all his gate ꝛchatſocver to B, 
his wicovr, and deviled ts C. and his heirs two thirds of all his real 
and perſonal ejfate, up condition to pay his debts, The Judges and 
Maſter of the Rolls (it being a cauſe in the Cauncil- Chamber) 
after taking time to conſider of it, and having met together, all 
agreed that B. the widow ſhould have her thirds not liable to the 
debts, they being by the expreſs words of the will fixed upon the 
other two thirds; and upon this point were cited D. 59. b. 164 
a. Goldſb, 149. 2 VWas's, Rep. 337. Hill, 1725. Cheſter „. 
Painter, | 

27. A. deviſed lands in G. to J. S. at 21, ſulject to the incun- 
brances thereon (they being then in mortgage) and ordered the rent, 
and profits during the infancy of J. S. to be paid to her father fir 
ber fole ße and deviſed other lands to truſtees far payment of his delts, 
The Maſter of the Rolls held, that the deviſe of other lands 
for payment of debts muſt intend all his debts, and conſequent- 
ly the mortgage of G. is part of thoſe debts, and the profits 


being deviſed to the ſole uſe of J. S. during her infancy, makes : 


me, I give as f 
neral charges | 
. 


Deviſe. 


ſo much the ſtronger. 2 Wms's Rep. 380. Mich, 1726. Serle v. 

St. Eloy. 

28. A. ſeiſed of lands in fee, and poſſeſſed of a perfonal eſtate, 
having children, and being indebted, gave legacies by his will, and 
directs them to be paid out of his real eftate, and gave his peranal 
Hate t9 bis chiltren, The Maſter of the Rolls held, that if the le- 

acies had been only charged upon the real eſtate, yet the per- 
ſonal eſtate ſhould have been applied firſt to pay them, and fo 
it ſhould have been againſt a reiiduary l-gatez; but in this caſe 
the real eſtate being the fund appointed, and the Whole per- 
ſonal eſtate given away by the will, therefore the legacies muſt 
be paid out of the real citate only; but the debt ſhall ſtill be 
paid out of tne perſonal eicate, the will not ordering the debts 

to be paid out of the real. 2 Wms's Rep. 300, Trin. 1726. 
Heath v. Heath. 

29. A wilk begins, A to all my worldly eſtate, my debts being firſt 
hid, I give, &c. tac gal eſtate is liable to the debts, nothing being 
deviſed till the debts are paid. 3 Wms's Rep. 91. Hill. 1730. 
Harris v. Ingledew. 

30. All my perſanal eflate, of what nature, kind, or quality facver, 
Igive ts my ſiſter A. whim I make my executrix; and all my real 
eftate, of what hind, nature, or quality ſœver, I give unto my ſans B. 
and C. chargeable with my debts. Arg. Caſes in Equ. in Ld. Tal- 
bot's time 204. * cites it as held at the Rolls about 1731 or 1732, 
and after by Lord C. King, in the caſe of BROMHALL v. WILBRA- 
Haz, that the perſonal eſtate ſhould be firſt liable, 
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Ibid. 259. 
S. C. cited 
by Ld. C. 
Talbot, 
who ſai, 
that in that 
che the 
real and 
perſonal 
eſtates were 


pretty much of the ſame value, and the debts muſt have exhauſted the one or the other fund; fo 
that had the judgment of the court been otherwiicy the man's den wud bave ten left without any 


Pie. | 
f * , * . * 

31. A deviſe was as follows, viz. For the iuſt and true perform- 
ance of this my laſt will, and for the payment of all my debts, I give 
and deviſe all my real tate; and as to the perſona! eftate, which at 
the time of my death I fhall be poſſeſſed of and intitled unto, I give the 


fame unto my executor and exccutrix herein named, to defray my funeral 


charges and expences ; and if my perſinal e/tate ſhall fall ſhort to dif 
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Ibid 210. 
S. C. cited 
by Ld. C. 
Talbot, 
who ſaid, 
that in this 
caſe the teſ- 
tator had 


charge the fame, then the remainder to be paid to my executors out of laid the 


the firſt rents and profits of my real eſtate as they ſhall become due after 
uy decegſe, until payment be made all my legacies, debts, and funeral 
expences as qforcſaid; and if there be any ſurpius þ my perſonal Mate, 
that then my executors pay the ſame to my dear and loving wife. Arg. 
caſes in Equ. in Lord Talbot's time 207. cites it as the caſe of the 
ATTORNEY GENERAL V. BARKHAM about the. year 1734, and 


that it was held, that the perſonal eſtate ſhould go to the wife, diſ- 


charged from the payment of debts. 


charge 
upon the 
real eſtate, 
and then 
taking up 
tis perſonal 
eltate, 
mentions 
particular 
things 
which he 


charges it with; ſo that the ſurplus there meant muſt be the ſurplus after the particular charges 
whiich he had there ſpecified ; and therefore this cafe being very particular muſt ſtaud upon bs 


own buttum and reaton, and cannot be compared to the cate of Stapleton v. Colvile. 


32. One deviſes all his real ejtate in truſt to pay ail his debts; the 


bond creditors recover part of their devis 6ut of the perſonal Hate; the 
LI 


Sung 


9 
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ſimple contract debts ſhall be equally paid out of the real eſtate with 
the bend debts, and the bond creditors ſhall have nothing thereoy; 
until the ſimple contract creditors ſhall have received as much fron; 
the ſame as ſhall make them equal in payment with the bond cre. 
ditors ; per Ld. Chancellor. 3 Wms's Rep. 323. Trin. 1734. in 
caſe of Haſlewood v. Pope. 
Ii. egg. 33. The words of a will was; I deviſe ail my manors to A, and B. 
Li. Chan- and their heirs in truſt, that they and their heirs out of the rents and 
that th profits, or by leaſe, or mortgage, or ſale thereof, or of any part thereof, 
opinion of ſhall rate #9 iaucn maney as 1 jhall ewe at my death; and after payment 
5 0 _ of my aebts and remburjing them/elves, upon further truſt that they 
Harwood v. And their heirs ſhall land feijed of ſuch part of the premiſſes, as ſhall 
Child, Wa; remain 1. nfold, {9 4 nd for fach perſons aud uſes as the manor of C. is al- 
ee up- ready fettled; and if au none remains after payment of my debts, it 
++ on of Hall ve paid b my daughter, and ſuch as areintitled ta the faid man 
the will, by the Imitation aforeſaid, Teltator, before the making of his will 
which be- had given the manor of C. to his daughter in tail, with remainder 1 
==> IVEY Vis nephew; and then gave all his perſonal eftate of what nature er 
manifeſted gualrty foever t3 his aauzhter, whom he made executrix. Arg. caſes 
the intent in Equ. in Lord Talbot's time 204. in caſe of Stapleton v. Colvile, 
fo Sorel lays it was held by Lord C. Talbot, Auguſt 13, 1734, in cafe of 
tet ſhould HartEwood v. Chip, that notwithitandint this expreſs deviſe to 
Ke the the truſtecs, the perſonal eitate ſhould be firit applied in diſcharge 
Nate tate Of the real. | 
to the payment of is debts ſhe Bre being d. viſer of the while; and thit it would be abſurd 
to imagine the teſtator to have intended his perſonal eitate t be exempted from payment of 
debts, when he had expreſsly provided that the ſurplus of the produce of what ſhond be rated 
6 of the real eſtate ſhould go to the very fame perſun who was deviſee in tail of the rc 
eſtate. 


22 ws 
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ſ 441 ] 34. A. deviſed his lands to 7, his wife for life, {charged and] 
chargeable with two annuities for the lives of W. R. and 7. S. ant 
with a legacy of 1000 l. and gave M. a power by mortgage or ſule if 
any part of the inheritance to raiſe money ſufficient to diſcharge ti: 
debts he fhould owe at his death ; and then reciting the great ſatis- 

action he had of his ęſtatès having continued ſ long in his family, and 
the great deſire he had ts perpetuate, as far as he could, his name and 


eſtate, he deviſed all his real eflate after MTs death to B. his nephew 


for life, remamder to his firſt, &c. ſons in tail, Sc. upon condition if 


taking and uſing his name and arms fir ever. And in the claſe of hi: 
will he gives all his goods, chattels, and perſ5nal eſtate to M. and mates 
her ſole executrix; Ld. C. Talbot obſerved, that after the gift of 
the annuity and legacies wherewith he charged his real eſtate, he 
gives his real eſtate to his wife for life; and ſaid, that though it 
does not neceſſarily follow that the coupling both together ſhews he 
intended both fo be payable out of one and the fame fund, the per- 
ſonal eſtate being the proper fund for debts, though no proviſion had 
been made by the teſtator; but that the annuitiꝭs having none but 
what is particularly provided for them, yet that muſt have ſome 
weight; that he did not think that the uſing the words (charged ar 
cPargealle will make any diflerence fuice they are uſed indifferently) 
and that then coming the power given to the wife, it ſcemed 5 5 

| 04 


r 


3 


* Wu 2 £ «4 
# PR 2 


w_— 


Devile, 


clearly to manifeſt his intent of her taking what he gave her by his 
will to her own uſe ; for his intent being to perpetuate his eſtate, 
he thought it not to be ſuppoſed, that after having given her the 
whole power over his perſonal eſtate by making her executrix, he 
would likewiſe impower her to diſpoſe of ſo much of the inheritance, 
un conſequently of defeating the deviſe (not of ſo much as the per- 
ſonal eſtate ſhould prove deficient, but) of what ſhould be neceſ- 
ſary for the payment of his debts; that his intent ſeems clear to 
give her this power of diſpoſing of ſo much of the inheritance as 
would ſatisfy his debts, in order to ſecure her the full enjoyment of 
her eſtate for life, and of the perſonal eſtate free from all charges 
whatſocver ; and ſo athrmed a decree before made at the Rolls in 
behalf of the wife. Caſes in Equ. in Ld, Talbot's time 202. 


Trin. 1736. Stapleton v. Colville; 


» 
(A. e) Specifick Legacy. What is. And li- 
able to Contribution or Abatement, in what 
Caſes. 


I. 7 EGACY deviſed ta be paid out of a delt of a greater va- 
lue, is in nature of a ſpecihck legacy, and not ſubject to 
abatement to aulwer other legacies, and in default of payment de- 
creed the executor to permit the plaintiff to ſue the debt in the 
executor's name, and the executor to be protected by this court. 
Fin. 303. Trin. 29 Car. 2. Smalbone v. Brace and Cromp- 
don. | 
2. A. ſeiſed of lands and houſes in fee, by will in writing de- 
viſcd to B. lands of 109 J. per. ann. ts be ſet out by his executor, and 
5000 l. to C. and Zool. to D. per Finch C. this is not a ſpecifick 
legacy but guantitatis, and therefore if not ſufficient each thall bear 
his ſhare of the loſs, 2 Ch. Caſes 25. Paſch. 32 Car. 2. 
v. Wilkinſon. 

3. S. was indebted to his mother for arrearages of an annuity of 
$00 J. per annum Zoo J. and makes her his executrix, and by will 
deviſes as much land to her as is worth 20001. and devites his 
Jewels to bis wife; the queſtion before North Ld. Keeper was, 
waether the mother, being executrix, may retain the jewels towards 
payment of the debt, or elſe, whether the debt ſhall be included in 
the 20001, worth of land, the perſonal eſtate not being ſufficient to 
pay the debt? And my Ld. Keeper held, that inaſmuch as the 
perſona] eſtate was not ſufficient, that the land ſhall go in diſ- 


charge of the debt, and the ſpecific legacy ſhall not be gt; but 


if there were not enough b-tides the legacy to pay the debt, then 


that ſhe might retain. Skin. 158. Hill. 35 & 36 Car. 2. Speak 
v. Pedley, 


4. A man having patoned a jewel for a ſum of money, deviſed 
the jewel to B. and made C. his executor, and gave him all his goods, 


e2attles, and perſonal eſtate after his debts and legacies paid; and the 
queſtion 
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queſtion was, whether B. ſhould pay the debt for which the feet 
was pate ned, or whether it ſhould be paid out of the perſona] 
eſtate by the executor? and decreed, that it h, be paid out if 
the perſonal eſtate, and that the legatce thould have the jewel dit- 
charged of it. This decree was afterwards affirmed in the Houſe 
of Lords, ut dict', fuit per Mr. Crawford, who was of counſel 
in it, a Scotch cauſe. 2 Freem. Rep. 272. pl. 341. Hill. 1703, 
Anon. . 
8. C. cited 5. An tate being conſiderably mortęaged, was deviſed to A. ani 
Ibid. tit. ſeveral ſdecifick legacies were left to others, The overplus ts not ſuf- 
_—_— Acient to dijcharge the delt. Quære, whether the ſpecifick legacies 
all the ſpe. ſhall contribute towards diſcharging the mortgage before the mort- 
cifick lega- gaged premiſes ſhall be affected? for the covenant to pay the mo- 
_— . ney makes it a perſonal eſtate, and the real e/tate ſhgll never be put 
in average with the perjonal, MS. Tab, tit. Heir cites 1700. 
| Warner v. Hayes, . 
Abr. Fquw. 6. A. ſeiſed in fee, and indebted by bonds, þy will gives legacics 
1 to children (whom he otherwiſe provided for before) and deviſed 
dien our of his land to the eld:f? ſon in tail, The eldeſt ſon being executor, 
3 Salk. pays the bond with the perſonal eſtate; if the land had deſcended 
the legatees might have been relieved out of the real eſtate ; but 
ſince A. had devijed the lands, it was reſolved they ought to be ex- 
empted; for it was as much A's intention that the deviſee ſhould 
have this land, as the others ſhquld have the legacies; and a ſpeci- 
ck legacy is never broke in upon in order to make good a pecu- 
niary one; and this caſe is out of the ſtatute againſt fraudulent de- 
viſes, becauſe the debts are paid, and the children being otherwiſe 
provided for, are nit in the nature of creditirs. This was on an ap- 
peal from the Rolls, where the Maſter held, that the rcal and per- 
ſonal eſtate ſhould be fo charged that both the debts and legacies 
ſhould be paid 2 Salk. 416. pl. 3. per Lord Harcourt in Canc. 
Hern v. Merick. | 


In this cafe 57. A. bequeathed ſeveral pecuniary legacies, and (int' al') gave 


3 1. CC: 4. , ; , , . . . ty 
Parker ſau, 1501. 1 B. er eldeſt fon in truſt to lay it out in a purchaſe of icnds 
that he in fee, and ts grant a reni-charge of $01. a year thereout ta M. her 


could not daughter, But if E. ſhould r.fuß, or neglect to lay out 1500 l. in 
come 1170 1 G 4 3 G 5 0 "IP. 

te rel. A purchaſe, then he to have but $99 l. of the 1500 l. and the remaining 

tion of Id. 10007, to be laid gut in the purchaſe of an annuity as far as it would 

Cowrer in ga, for the jeparate uj: of A. There being a deficiency of aſſets, the 

Bs queſtion was, if the 1500 l. legacy, or at leaſt the 501. annuity, 

Bray; ſhould abate in proportion? Ld. Ch. Parker agreed, that this 15001. 

Le. d. 341. ſhould be taken as land, but ſaid, that the legatee cannot ſay he has 

a right to the 1500 l. in ſpecie, and that a /p-cifick legacy is where 

by the aſſent of the executor the property of the legacy would veſt, 

And if upon a ſuppoſition that 15001. of teſtator's money was lying 

on the table, the legatee cannot ſay that he had a right to this very 

money in ſpecie, it is then no ſpecifick legacy; and that by the 

[ 443 ] will's faying, that if the ſon refuſe or neglect to make this purchaſe, 

5 then he is to have but 500 l. and M. the remaining 10001. he 

looked upon M. as a legatce for 10091. which is to abate in pra- 

tortion, and as far as it ill go to be laid out in an annuity for = 
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Deviſe. 


che plaintiff ſor her life, and for her ſeparate uſe. Wms's Rep. 
539. Trin. 1719. Hinton v. Finke, 

8. A ſeiſed of an eſtate in fee, and alſo of a term for years, mort- 
naved his for-/imple lands for 500 1. and after deuiſed his lands in fee 
70 B. and his leaſehold eftate to C. leaving debts which would exhauſt 
all his perſonal eſtate except the leaſehold given to C. The 
queſtion was, whether there being a covenant for payment of the 
mrtogage money as utual the leaſchold premiſſes deviſed to C. ſhould 
be liable to diſcharge the mortgage? it was decreed by the Maſter 
of the Rolls, that both theſe eſtates being ſpecifically deviſed, B. 
muſt take the fee-imple eſtate cum onere, as probably was intended, 
and not diſappoint the legacy to C. by laying on it the debt of 5001, 
and ſaid that by this conſtruction each deviſe would take effect, and 
that this reſolution did not in the leaſt interfere with that of Cr1r- 
rox v. Birt, becauſe in the later there was no mortgage, Hill. 
1720. Wms's Rep. 693. Oneal v. Meade. 

9. A b2queathed deveral p=cuniary legacies, and then deviſes 
lands to truſtees and their heirs in truſt, that they de and ſhall by mort= 
gage er ſale pay and ſatisſy his debts, and the ſaid legacies and fune- 
ral expences. Then he bequeaths goods, &c. in ſuch an houſe to 
another; and then ſays, all the reft and reſidue o my perſonal eſtate 
I give and deviſe to my wife, whom I make ſole executor, Per 
Cur. this is in nature ot a ſpecifick legacy to the wife, exempt from 
debts and legacies and funerals; and it is to be underſtood the re- 
ſidue of what he had not before particularly deviſed, and not the 
reſidue after debts, &c. paid. Abr. Eq. Caſes 271. pl. 13. Hill, 
1724. at the Rolls, Adams v. Meyrick, = 


(B. e) Specifick Legacies. 
Defect therein made good or Not. 


J. IF A. bequeath to J. S. that which is another man's, and 
whereto the teſtator had no right, then A's executor ought to 
buy it and give it to J. S. or elle fatisf5 the legatee to the full value, 
and this not only by the civil, but alſo by the canon law, and in foro 
2 Wentw, Off. of Executors 251, 252. cites Sum. 

liv. 286. 

2. If A. bequeath to B. his black horſe, and after ſells him and 
dies, the executor is bound to anſwer the value thereof to B. 
Wentw. Off. of Executors 252. cites Sum. Silv. 286. 

3. And if after ſuch ſale A. buys another black horſe ; this latter 
horſe ſhall paſs to B, (faith the ſame book) except it can be proved 
that A. fold the former on purpoſe to revoke his will touching that 
bequeſt. Wentw. Off. of Executors 252. | 

4. If A, having a morety of Black- Acre, or of a Rack of corn, &c. gives 
the whole, ſo as the words plainly reach to more than his moiety, 
the executor mult buy out the other's part, or give him the value. 
Wendw. OH, of Executors 252, cites Sum. Silv, 280, 


5. But 


443 
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G. Equ. R. 
22. Ss C. 


Mich. 1714. 


Devile. 


5. But if the words are only general, fo as they may be reaſonably 
ſatisfied with the teſtator's part, no ſupply ſhall be made. Ibid. 

* ©, So if patwnee of goods bequeath them, it ſhall be conſtrued to ex- 
tend them no further than his own right. Ibid, | 

7. A freeman of London deviſed a leaſe for vears to A. and 
books to B. A moicty is evicted by the widow by the cuſtom of 
London. They ſhall not have ſatigſactien for what is fo evicted. For 
they can have no more than what the teſtator deviſed, and the 
widow by the cuſtom (there being no child) was intitled to a 
moiety; ſo that the teſtator could deviſe but one moiety, and 
nothing more paſſed by his will, and they muit be contented 
with a moiety. 2 Vern. 110. pl. 107. Mich. 1689. Webb v. 
Webb. 

8. Deviſe to his wife of all his perſonal eſtate at D. This is a 
ſpeciick legacy. 2 Vern. 688. Mich. 1714. Sayer v. Sayer, 

9. The caſe may to happen that a ſpecinck legacy ſhall be charge- 
able with the payment of a pecuniary legacy, aFif a man deviſ:s his 
perſonal eſtate at D. to B. and his perſonal eſtate at E. to C. and 
then gives 300 l. ct of hrs perſonal ej/ate, and dies, leaving no other 
perſonal eſtate than at D. and E. the 300 l. muſt come out of the 
eſtate at large at both places. Per Ld. Chancellor. Ch. Prec. 393. 
Mich. 1714. in the cate of Sayer v. Sayer. 

10. But pecuniary legatees ſhall have no aid of the ſpecifick lega- 
tees, eſpecially if the pecuniary legactes are deviſed generally and at 
large, without ſaying out of his perſonal eſtate, or out of all his per- 
fonal eftate e or words to that effect. Chan. Prec. 393. 
bayer v. Sayer. | 

11. A. deviſed 60007. S. S. annuities to B. C. and D. to be laid 
ent in land and ſettled on B. for life, Fc. And by codicil three days 
after, taking notice of this deviic gives 12001. to be laid out in 
land to the ſame uſes and makes B. executor. A. left a very conſi- 
derable perſonal eſtate but had only 53601. in annuities at the time 
of the will made. The queſtion was if it ſhould be made as to 60001. 
It was decreed at the Rolls that nothing paſſed more than A. 
had in S. S. annuities. And Ld. Chancellor affirmed the decree. 


Caſes in Equ. in Ld. Talbot's time 152. Mich. 1735. Aſhton v. 


Aſhton. 

12. Specifick legacies, as in ſome reſpeRs they have the advan- 
tage, ſo in others they have the diſadvantage, of pecuniary ones, as 
ſuppoſe they ſhall have been {/? or aliened by the teſtator in his life- 
time, they muſt then fail in toto. 3 Wms's Rep. 385. pl. 109. 
Mich. 1735. Aſhton v. Aſhton, | 


(C. e) Reſiduaty 
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(C. e) Reſiduary Legatees who, and what ſhall go 
to them, or where the Part of one ſhall ſurvive to 


l 

| the others. 

| 5 I, A Seiſed of divers lands deviſed part called Cages to the eref?- Cites Arg, 
5 / 3 Mod. 223. 


2 ing of a ſchoil; another part to B. in fee, and all Hie other This 
; lands ts C. in fee. The deviſe of Gages was void, becauſe too gene- cafe in 
ral u perſon. being named, and it was likewiſe held, that it paſſed by Eeonare's 
the general deviſe to C. and yet that was not the meaning of the de- h to 
viſor ; but becauſe ſuch deviſe ſtands not with the law, it ſhall be ye well 
rejected. Arg. Le. 251. pl. 329. Trin. 32 Eliz. B. R. cited as convidered; 
the caſe of Bennet v. French, L 
2. Where execiffor dies adminiſtration de bonis non ſhall be 
granted to reſiduary legatee and not to the next of kin. Vent. 217. 
Trin. 24 Car. 2. B. R. Thomas v. Butler. 
2. A. has B. C. & D. his ſons and M. his daughter. A. makes [ 445 ] 
Z. his fin and a ſtranger his executors; but on publiſhing the will 
declares the flranger to be only executor in truſt for the children, and 
to take no benefit by it, & the e/tate to go t the children and died; C. 
and D. died. B. died, and left the ſtranger his executor; M. ſues 
the ſtranger for 500 J. legacy left to D. by A. ſhe having taken 
adminiltration to D. and alſo claims the reſiduary eſtate of A. But 
decreed that B. was well intitled to the reſiduum, and that the truſt 
in the ſtranger ſhould be conſtrued as is moſt conſiſtent with the 
will in writing and diſmiſſed M's Bill 2 Ch. R. 99. 26 Car. 2. 
Bowyer v. Bird. SED | 
4. Leſſee for years ſubject to a truſt deviſed reſiduum bonorum ; 
the eſtate would but pay the debts if all ſold. He pays the debts 
and renews the leaſe for a further term, it being a church leaſe, and 
offered to account if any profits would ariſe out of the old term. 
But by Ld. Keeper he ſhall account for the new leaſe as well as the 
old. 2 Ch. Cafes 207. Mich. 27 Car. 2. Anon. 
5. Deviſe of lands to his executors to be ſold and thereout to re- 
tzin their colts and charges and to pay 500 l. to A. if he returns from 
bryond ſea and the reſidue to B. A. died before teſtatar; per Wright 
Keeper, it is a contingent deviſe, and on a condition precedent which 
not happening, is, as if never given; but if it had been an adjo!ute 
deviſe it would not have paſſed to the reſiduary legatee by the deviſe of 
the reſt and reſidue, and diſmiſſed the bill, 2 Vern. 394. Mich. 
1700. Sprigg v. Sprigg. : 
6, It was admitted that on the deviſe of the reſidue of a perſonal” 
eſtate, if a legatee was dead at the time of making the will, the te- 
liduary legatees ſhall not have the benefit of ſuch legacy, and that 
it ſhall not fall into the reſidue, nothing being intended to pals by 
the deviſe but the reſidue after that and other legacies paid. 2 Vern. 


395. Mich. 1709. in caſe of Sprigg v. Sprigg. 
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7. A. 


445 Devile, 


It ſeems 7. A. had two children B. and C. and then his wife and he parted 
That this de- and /Þe had two children more, viz. D. and E. A. bequeathed to B 
cree was * Dance e . 
reverſe! in and C. conſiderable legacies, and 1% D. & E. his wife's children (as 
the Houſe he called them, not owning them to be his) 10s. a-prece and 19 more 
— — Then A. deviſed legacies to his executors, but did not ſay that they 
expreſs Were for care and pains. D. and E. ſhall come in for a ſhare of the 
words of undifpoſed ſurplus. For the words of excluſion muſt be taken 


excluſion ſtrictly. Ch. Prec. 169. Trin. 1701. Vachel v. Jeffries. 


Ch. Prec. 

er. cited per Mr. Vernon as decreed by the Maſter of the Rolls accordingly, but in 
the Houſe of Lords upon an appeal, though the other children were allowed their ſhare of the ſur. 
plus, yet D. and E. were excluded from any ſhare. Wms's Rep. 548. Trin. 1719. 


8. A. gives 500 l. to his executors on truſt to pay annuities to 
B. and C. for their lives, which annuities far exceeded the intereſt 
of the 5001. and gives the ſurplus of his eſtate to D. and E. the an- 
nutants being dead, the unexhauſted remainder of the 500 l. ſhall 


O 
go to reſiduary legatees and not to the cxccitors. Vern. 426. pl. 


400. Hill. 1686. Cock v. Berriſh. 
Vern. 412. g. Devije of lool. to A. whom he makes executor yet notwith- 
S. C. but. ſtanding the executor ſhall have the reſidue it not being de- 


takes no- x 3 
tice that a viſed over. 2 Chan. Cafes 187. Mich. 2 Jac. 2. Canning v. 


Particular FUCKS. - | 
Egacy 22 
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[ 446 ] 10. Deviſe of the re/iduum of his real and perſonal eftate t 


his four daughters their heirs, executors and adminiftrators. One 
of the daughters dies in the life-time of the teſtator; her ſhare of 
the reſiduum ſhall go to the three ſurviving daughters as undiſpoſed 
5 Per Parker C. MS. Rep. Trin. 7 Geo. in Canc. Backwel} 
V. Dry. 
11. Though Chancery will mar/hell aſſets for the ſake of pay- 
ing debts, yet it will never do it in favour of a reſiduary legatee and 
= OY of the heir at law. Arg. 10. Mod. 477. Paſch. 8 
eo. I, I 
12. J. S. ſeiſed of ſeveral lands in fee deviſed all his ſaid lands 
to A. B. C. D. and T. and ts their heirs in common; D. died befire 
J. S. who by another clauſe in the will deviſed all other his real 
and perſonad eftate not already diſpoſed tz L. & HMH. and their heirs, 
executor, Sc. J. S. died without making any other diſpoſition of the 
part of D. other than by his ſaid will as aforefaid, whether the ſame 
ſhall deſcend to the heir at law of J. S. as not difpoſed of by him 
by D's dying before him, or whether it ſhall paſs to L. and M. who 
were made reſiduary legatees by a latter clauſe in the will, viz. 
all the reſt, as an eſtate not before diſpoſed by teſtator, no 
judgment was given. 8 Mod. 123. Paſch. 9 Geo. 1724. Good- 
wright v. Opie. | | 
$ Mod.2:222 13. The teſtator deviſed all that his meſſuage and tenement in E. 
_ 3 F. C. and his heirs, and all the reſt and reſilue of his meſſuages, 
Cafe of lands, tenements, and hereditaments, in E. G. and elſewhere to J. I. 
Wright v. his heirs and afjigns for ever; after the making this will, the atore- 


3 . P. ſaid F. C. the deviſee, died in the life-time of the tgſtator, fo that this 
40 50 5 C. s | | became 
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Deviſe. 


became a lapſed dev iſe by his death; and then the fole queſtion in 
cjectment was, whether this latter clauſe of the will would carry 
over the lapſcd deviſe to J. L. the reſiduary deviſee or whether it 
ſhould deſcend to the heir at law of the teſtator? The court held, that 
the deviſe of all the reſt and reſidue of my meſſuages, lands, &c. 
did not convey what was expreſsly deviſed before; for wills muſt 
be conſtrued from the intent of the teſtator at the time of makin 

the will, which appears to be to give his whole eſtate to F. C. S 


his heirs, in that meſſuage; and at the time of the will made, he 


had no reſt and reſidue lett in that houſe, and the deviſe to C. being 
void, the houſe will go to the heir at law, and not to J. L. Forteſ- 
cuc's Rep. 182, 183. Paſch. 11 Geo. C. B. Wright v. Hall. 

14. Where a man charged his lands with the payment of his debts, 
and gave ſome ſpecife legacies, together with the reſt of his perſonal 
eftate to his brother; in which caſe foraſmuch as the ſpeciſick lega- 
cies would be exempy from the debts, as betwixt the deviſee of the 
land and the ſpecifick legatce ; fo the court declared, they could not 
ſever the ſpecifick legacies from the reſt of the perional eſtate, and 
ſince the teſtator equally intended that the reſiduary legatee ſnould 
have the reſt of his perſonal eſtate, as the ſpecifick legacies, there- 
fore all the perſenal eſtate was held to be exempt from the debts, 3 
V/ms's Rep. 325. 1rin. 1734. Heſlewocd v. Fope. 


(D. e) Uncertain. - 


In what Caſes Legatee may make Election; and 
| How. 


I, I f a man bequeaths one of his horſes or cows, not naming which, 

to J. S. he is to chooie which he will, fo it be not the beſt of 
all, faith the civil law. And perhaps the mention of that excep- 
tion grows out of reſpect to the heriot which the lord ſhould have, 
or the mortuary which the parion ſhould have, Wentw, Off, of 
Executors 251, 


(E. e) Indirect. 
And who ſhall take. 


7. ] Will that A. ſhall have the ſe of my leaſe, if he Pall ſo long 

lives during his life, he paying certain legacies, Ic. and after his 
deceaſe I deviſe the profits thereof to B. the reſidue of the term, together 
with the leaſe in manner and form as B. foould have it. Per Cur. 


the payment of the legacies, which is but limitation; and per 
ics it is a very ſtrong Calc, and together with the leaſe, are very 
ſtrong 


* thall go to B. the laſt deviſec, and in manner and form ſhall go 
0! 


[447] 


Het. 163. 
Rawling v. 
Rawlings. 
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[ 448 ] 


Deviſe. 
Litt. R. 348. Mich. 6 Car. C. B. Pawling «, 


ſtrong words. 
Pawling. 


(F. e) In what Caſes a Deviſe of Chattles with 


Remainder is Good or not. 


his executars, and deviſed the garden to B. the one of the exe- 
cutars to have and uſe for term of his life, the remainder to the ſail 
A. the other executor t have and uſe fir term of his life, the 
remainder to the next of kin of B. for ever, and died. The devise 
with the remainder ſupra is good, per Davers fer the executors hav 
ns property but an occupation; and ice in the end they pleaded the 
deviſe to B. to have the occupation for term of his life, and after 
his deceaſe to A. in the fame manner, and aſter his deceaſe to be 
diſpoſed of by his executors to the uſe of the next of kin of B. for 
ever; ſo note that the proberty was nit. deviſed but the eccupatiin, 
and it was agreed in the time of H. 8. and E. 6. to be good law 
that the occupation may fo remain; but if the thing itſelf was de- 
died to the uſe the remainder is vid; ior à gift or devile of a chat- 
tle for one hour is for ever, and the donee or deviſce may give, {ell 
and diſpoſe of it, and the remainder depending upon it is void; 
Quod Nota for a very good diverſity. Br. Deviſe, pl. 13. cites * 
37 H. 6. 30. | 


* Godcipn. Orph. Leg. 459. cues 8. C. 


2. And. 2 E. 6. where a man deviſed that W. N. ſhall have the 
occupation of his plate or term during his life, and if he dies withit 
the term, that it all remain to . J. this is good]; for the firſt has 
only the occupation, and the other after him ſhall have property. 
Ibid. | 

3. F. deviſed his land ts NM. F. in tailw th divers remainders over, 
and in the fame de iſe he deviſed d/vers jrivels and pieces of piate, 
wiz. the uſe of them te the faid N. F. und the heirs males of h1s bc. 
In this cafe it was the opinion of the court, that the ſaid N. had no 
property in the ſaid plate, but only the uſe and occupation; pe! 
Dyer. Ow. 33. Trin. 5 Eliz. Fitz- James's caſe. 

5. The butband deviſed his goods to his wife for life, and after 
her deccaſe ts T. S. who ſued in the court of equity of the Mearchers 
in Wales to ſecure his intereſt in remainder ; but a prohibition was 
granted, becauſe a deviſe of the goods themſelves, with a remainder 
over, is void, but not where the uſe and occupation of them is fitſt 
deviſed. March. 106. Irin. 17 Car. C. B. Anon. 

6. Paſſcbiliiy of the remainder of a perſonal eſtate by deed and alſo 
by will is void in law, and a bill for ſccurity of fuch eſtate de- 
murred to, and Jemurrer allowed. Chan, Rep. 260. 17 Car. 2. 
Hart v. Hart. . 

7. I give the ½ if all my paintings, boots, and other rarities ts "} 

Wi/'s 


| | | W 
1. IN treſpaſs. J. was p3ſe/ſed of a garden, and made A. and B. 
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3 
Why 


Wh. ora 


he gave the fame to J. N. decrecd the delivery of the goods accord- 


wife Zr life ; and if jhe be with child of a ſon, then after her deceaſe 


{te ſame paintings, &c. hall be left remaining and come to the fame 


n; but if my wife be not with child of a ſon, or if the ſame ſon ſhall 


die without iſſue male of his body, then my will is, that ail the ſaid 
aintings, &c. after the deceaſe of my ſaid wife, and the death of ſuch 


ſen as my wife is now with child of, ſhall come and remain to the uſe 


of T. J. the father, of which my will is, that the ſaid T. V. ſhall have 
only the uſe during his life, and that he have them to my f inſman T. V. 
his ſon, and that he ſhall as far as in hum lies fo diſpoſe thereof to him that 
ſhall, by God's bleſſing, next ſucceed him in my manors, Sc. that they 
remain as an heir-loom, and go and remain to ſuch perſon and perſons 
5 ſhall inherit my ſaid manors, &c. who I deſire may prove lovers of 
learning, ingenuity and arts. Lord Chancellor declared that the 
ule of the aforeſaid rarities was well ſettled by the will of the teſta- 


tor upon T. V. the ſon, after the death of the wife; and the judges 


were of opinion, that the father dying in the life-time of the devi- 
for, and the wife being Rot with child of a fon, ſo as the contingency 
4pon whick the limitation was made never happening, that the de- 
viſe to the ſon was an abſolute deviſe and good in law, and the wife 
ought to have the uſe only during her life, and ſhe to be examined 
on interrogatories for a diſcovery of the rarities and matters fo de- 
viſed, and an inventory to be made, &c. Chan. Caſes 129. 131. 
T rin. 21 Car. 2. Vachel v. Vachel, 

8. A deviſe of perſonal eſtate to one for life, and after to her 8. C. cited 
children, and if they have ns iſſue, the remainder over is a void * 5% 
deviſe as to the remainder. 2 Ch. Rep. 65. 23 Car. 2. Boucher R. 73. 
v. Antram. 5 Brown v. 


. , 1 

2 Ch. Rep. 384. 1 J:c. 2. Whitmore v. Weld. S. P. Bu where a perſonal eſtate was de- 
ed to A. for Fife and After her death the yearly intereſt ord produce there, to be for the maintenance and 
education of luc chen as ſhe f] have by J. S. untill the jon /hoald be teventy-one and the daughter 
1g becen, 409 at ſuch 2 e id ages euvere to be paid thi portions and for want of ſuch "iſſue to B. A. died 
„ out itlue. Ld. C. King held that the words (for want of ſuch itfue) muſt be intended (for want 
of fuch 911-7) and whether A. thall leave fuch children will be known at her death; if ſhe 
Lu ins culdreng then they are to have the product for their maintenance until age, before 
nich time they could not diſpoſe of it by reaſon of their infancy if they had the abſolute intereſt 
1 erem; but as ſoon as they come of age they are to have the entire property and therefore this 
good executory deviſe. 2 Wms's Rep. 421. Trin. 1727. Maddox v. Stains. S. C. cited 
Cb. 318. 319. as decreed at the Rolls and affirmed in Chaucery aud bath decrees affii med in the 
Houſe of Lords. 


9. Deviſe of a perſonal eſtate to A. { who was executor) during her [ 449 ] 
life, and after her deceaſe I give 400 l. a-pirc? to my four nieces, De- wms's 
creed for the nieces. Fin. R. 116. Hill. 25 Car. 2. Catchmay v. Rep. f. in a 
Nicholas and Morgan. OE —_ 

10. A. deviſed 3000 J. ts a daughter, and that the truſtees ont of ne” GY 
the interefl of the 3000 l. ſhould pay for her maintenance $01. per am. 

But if be died before 21 or marriage, then to go to ſuch perſon as ſhould 
enjoy his lands of inheritance according to his will, If the daughter 
dies within age unmarried, he that his the lands according to the 
will ſhall have the ſurplus 4 the intereſt abzve the $01, as well as the 
3oool, 2 Ch. R. 148. 30 Car. 2. Bourn v. Tint. 


II. Deviſe of goods to J. S. fir 11 gears and after the IT years Werd. 33% 
VII! 109 . 
Vol, VIII. Mm oy," 
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Hide v. ing to the will, the 11 years being expired. 2 Ch. Rep. 137. 30 
_ | Car. . Jolly v. Wills. [* 0 


Devife of 12. Deviſe of a perſonal eſtate in remainder after the death if 


jewels and F. S. is a void deviſe, and veſts wholly in J. S. the being execu- 
Fate te bis trix. 2 Chan. Rep. 151. 31 Car. 2. Warner v. Barſley. 


wife for 
life, and afterwards to his ſon, intends the uſe only to the wife, and decreed accordingly. N. ch. 
R. 174. Mich. 1691. Sir Thomas Clarges's caſe.— 8. P. 2 Vern. 59. Paſch. 1688. in caſe of 
Smith v. Clever, cites Rachel's caſe. -lbid. 245. Mich. 1691. Clergis v. the Dutcheſs of Albe. 
marle. S. P.——2 Vern. 331. Mich. 1696. Hide v. Parrot. S. P. as to goods Decreed to paſs, 
Wrms's Rep. 1 to 6. Faſch. 1695. Per Ld. Somers. S. C. | 

A chattle in gra cannot be deviſed for lift. But one may deviſe the 2 of a chattle in groſs 
for life. Per Holt Ch. J. 12 Mod. 520. Paſch. 13 W. 3. Lord Peter v. Heneage.— 
where teſtator deviſed his manor, &c. and all his goods and furniture to his wife, whom he 
made executrix, and by his will d fired thrt bis gend, and furnitue mii be preſerved for li; 
B 1, h that the children which ſhe nad by the plaintiff*s father ig (ui the lame An inventory 
was ordered to be tiken, and the wife to have the uſe for her life, and then to be delivered to ths 
Plaintiff's uſe and benetit, Wms's Rep. 6. in a note there, cites 28 May. 2 W. & M. Shirley x, 
Ferrers. 


Mr. Vernon 13. Goods deviſed to A. for life, and aſteg her deceaſe to the heir 
faidthatthe f F. B. dies, living A. The goods a decreed to him that 


reaſon a , , : K 
deviſeover Was heir of B. at B's death, and not to him that was his heir at A's 
of ſuch per- death. Vern. 35. Hill. 1681, Danvers v. the Earl of Claren- 
ſonal eſtate don RY 

upon a life : | 

only, was good, becauſe in conſtruction of this court the firſt deviſee had but te uſe of it, and 
not the intire property. Ch. Prec. 323. Hill. 1711. in cafe of Gibbs v. Bernardiſton. 


Arg. S. C. 14. A. deviſed his perſonal eſtate to C. in tru? hr B. and th: 
9 =” heirs of his body, and if B. die during his minority, and without iſſue, 
the limita- then to D. and makes B. (his fon) executor, and C. executor in 
tion over truſt for B. during B's minority; B. lives to 18 and then dies with- 


key held out iſſue; this ſhall go to the executor of B. and not to D. Per 
Vo1U, lot 


"$503. Jeffries C. who ſaid it was a truſt veſted in B. and the remainder 


of the re- over to D. was void. Vern. 326. 347. Paſch. 1685. and Mich. 
motenes 1685. Whitmote v. Weld. 


of the con- 
tingency, but becauſe the firſt taker had the abſolute intereſt. 


15. A. makes B. executor, and gives the ſurplus of his perſonal 
eſtate to B. but willed if B. died without iſſue it ſhould go over to C. 
and that B. ſhould give ſecurity for its going over accordingly, the 
deviſe over is void, but whether the directing a bond to be given 

does not alter the caſe, Vern. 478. Mich. 1687. Deering v. Han- 
bury. | 5 
[ 450 J 16. Goods were deviſed to one for life, the remainder over, and 
decreed good. Arg. 2 Vern. 240. citcs the caſe of Cateſby v. Ni- 
cholls. 

17. A deviſe of gozds to A. for life with remainder after the de- 
ceaſe of A. to B; it is now clearly ſettled, that it is a good deviſe 
to B. and that B, may exhibit a bill againſt A. to compel him to 
give ſecurity that the goods ſhall be forth-coming at his deceale; 
and is all one whether the goods or the uſe of the goods be deviſed fer 
liſe. 2 Freem. Rep. 206. pl. 280. Mich 1695. Anon. 

18. A. bequeathed all his * goods io his wife far life, and 
aſter ts his ſon, it is a good deviſe over, and the fame as if the de- 


viſe had been only of the 2 of them for her life, and per Ld. So- 
| mers 
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mers it is a rule where perſonal chattles are deviſed for limited 


time, it ſhall be intended the uſe of them only, and not the thing 
itſelf, 2 Vern. 331. pl. 316. Mich. 1696. Hide v. Parrot. 

19. A man deviſes all His perſonal eftate to his wife for life, and 
what ſhe has left at the time of her death, it is my will, and J do deſire 
her that it may be equally diſtributed bettuixt my own kindred and her's, 
Teſtator died, and the widow married the defendant. This 6:11 
was brought by the relations to have an inventory taken of the teſ- 
tator's perſonal eſtate, and that ſecurity might be given thatit ſhould 
not be imbezzled, for that by his will the wife had only the uſe of 
the perſonal eſtate during life ; if the words, what ſhe has left, 
ſhall be conſtrued to be by reaſon of goods that are bona peritura, 
or, may be quite worn out with uſing. On the defendant's part it 
was ſaid, that the etate liſt was fo ſmall that fhe could not live upon it 
without ſpending the ſtock, Maſter of the Rolls ſaid, if it be fo it may 
alter the caſe ; therefore let the Maſter late the value of the perſo- 
nal eſtate, and then will give further directions. Chan. Prec. 71, 
72. pl. 64. Paſch. 1697. Cooper v. Williams, 

20. A farnier deviſed his ftock, (which con/i/ting of corn, hay, 
cattle, &c.) to Vis wife fer life, and after her death to the plaintiff 
it was objected that no remainder can be limited over of ſuch chat- 
tles as theſe, becauſe the uſe of them is to ſpend and conſume them; 
but the Mafter of the Rolls ſaid, the deviſe over was good; but 
ſaid, if any of the cattle were worn out in uſing, the defendant was 
not to be anſwerable for them; and if any were ſold as uſeleſs, the 
defendant was only to anſwer the value of them at the time of the 
fale; and an accompt was decreed to be taken accordingly. Abr, 
Equ. Cafes 361. Mich. 1702. Hayle v. Burrodale. | 

21. A perſonal eſtate was deviſed to A. and in caſe ſbe died with- 
out iſſue, then to B. Reſolved that the deviſe over to B. is void, 


and the whole decreed to A. 2 Freem. Rep. 287. pl. (357. b.) 


Paſch. 1705. Anon. 

22. A deviſe of a perſonal eſtate to J. S. and his iſſue, or to 
J. S. and if he died without iſſue, remainder over to another is void, 
and the whole intercſt veſted in J. S. Ch. Prec. 323. Hill. 1711. 
Gibbs v. Barnardiſton. 

23. A remainder or deviſe over on a contingency to happen 
within the compaſs of a life, is a good deviſe or limitation over, 
even of a perſonal eſtate or of a ſum of money, or chattle perſonal. 
715 2 Vern. 760. pl. 662. Trin. 1718. in caſe of Pinbury v. 

In. 4 
24. A. deviſes to H. his wife all his debts, goods, Sc. Provided 
that if H. died without iſſue by him, he appointed that 80 l. jhould 
remain to his brother F. D. A dies, then J. D. dies in the liſe- 
time of H. and then H. dies without iſſue by A, Iſt queſtion, Whe- 
ther this was a good deviſe to J. D. 2dly, Whether he dying before 
the contingency happened, it was fo veſted in him that his execu- 
tor ſhould have it, or only intended as a perſonal benefit to J. D. 
Cowper Chancellor ſaid, there is a difference between this deviſe 


here, which is zpon a condition precedent, and where it is pn @ cou= 
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tingency over, as to one for life, and if he die without iſſue, or heirs of 


Bis body, then over to another. Here the wife has nothing in this 
money, but this is an appointment of ſo much money when the con- 
tingency happened. In the former caſe the eſtate tail abſorbs the 
whole intereſt, The word (remain) is obſervable if ſuch an acci- 
dent happened, then ſo much was to remain to him. If this had been 
a deviſe over, there had been no queſtion. May not this be con- 
Rrued, if H. died without iſſue living by him? This legacy was to 
ariſe upon a condition precedent, which makes the legacy the worſe; 
but all the caſes put are of a deviſe over, and the fund here is de- 
viſed to the wife. As to the point, if the deviſe be good it muſt go 
to the executor of the deviſee. But he ſaid he would conſider of it. 
Hill. 4. Geo. Canc. 

25. Joſeph Aunge by will dated 28 April, 1708, gave ſeveral 
long annuities for qq years in the Exchequer, amounting to 3201, 
per ann. to truſtees for the reſidue of the term, In triſi for Eliz. 
Dad fir fo many years of the ſaid term as ſhe Auuld live, and after- 
wards for the plaintiffs his god-ſons of fo many years of the faid term 
as they or the ſuruider of them ſbould live, and after the deceaſe of 
the ſurvivor, in truf? for the heirs of their bodies lawfully to be begit- 


ten = all the reſidue £ the ſaid term of gg years, and for default f 
: 


ch i ue in truſt for his nephews (the defendants) Foſeph and Rich- 
— | cor as heſe 195 were — 199 S. S. Com- 
pany in the year 1720, and the bill was to have the South- Sea ſtock 
and annuities, the produce thereof, ſold, and the money raiſed by 
fale thereof to be paid to the plaintiffs, who were the god- ſons 
and deviſees for life with remainder to the heirs of their bodies, 
&c. Caſes cited for the plaintiff, 3 Lev. 22. GIB RBOxNSͤ v. SOMERS, 
1 Lev. 290. Love v. WixDHaM & al'. Cited contra PINBERY v. 
ELxiygs, tempore Macclesfield C. PEACOCK v. SPOONER, in 
Dom. Proc. 

King C. ſaid, where a term is deviſed to a man and his heirs, or 
the heirs of his body, the whole term veſts in the deviſee, and an 
remainder over is void, and ſo it was held in the Houſe of Lor 
the laſt ſeſſions, in the caſe of Sir John RusmouT, the remainder 
in the preſent caſe is void, being after a limitation in tail. 

Decreed that the ſtock and annuities be fold, and the money there- 
by raiſed to be paid to the plaintiffs. MS. Rep. 13 Geo. Mich. in 

anc. Dod v. Dickenſoh. | 

26. Perſonal eſtate cannot be entailed, MS, Tab. Dec. 3, 1726. 
Stratton v. Pain. 

27. A. bequeathed his perſonal eſtate to V. his wife upon condi- 
tion to give his three ſiſters 51. yearly for their lives, and after M's 
death he gave the ſame to D. his daughter upon the ſame condition, 
as to paying his ſiſters, and after D', death, to the fruit of N' body, 
and for want of ſuch fruit to his brothers and ſiſters and theirehil- 
dren then living. The opinion of the court was, that the limitation 
to the brothers and fiſters was good and yet had there been any 
fruit of the body they muſt have taken an eſtate tail; but they 


never coming in elle, the ſecond limitation was allowed to * 
place. 


9 
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place. Caſes in Equ. in Ld. Talbot's time 23. Arg. cites 2 Geo. after her 


deceaſe to 


2. B. R. Brook v. Taylor. | the fruit of 


her body, it had clearly been an eſtate tail ; but the reaſon was, that there were thoſe other 
words (to my brothers and Gſters then living) which brought + it within the compaſs of a life, and 
thoſe words (then living) make the caſe to he the ſame as the Duke of Norfolk's caſe in 3 Chan. 
Caſes. And Ld. C. Talbot ſaid, that the caſe of Brooks v. Taylor (whatever reaſon the judges 
might go upon, was very different from the principal cafe of “ Clare v. Clare by reaſon of the 
words C then living ) whereas in the caſe of Clare and Clare there is a plain affectation of a per pe- 
tuity as ſtrongly declared dy the teſtator himſelf as can be. Caſes in LA in Ld. Talbot's ume 


24, 25, 26. Paſch. 1733- 
47 259 | * See remainder (X.) 


29. Where the uſe of goods is given to one for life, the ceſty 
que uſe for life muſt ſign an inventory expreſſing that he is intitled to 
theſe things for oo and that afterwards they belong to the perſon in 
remainder. 3 Wrms's Rep. 336. Mich. 1734 Slanning v. Style & 
al;. 

U 


(G. e) Of Money with Remainder. 


I. MONEx cannot be entailed, So 2001. ſecured by an an- 

nuity by way of mortgage, mortgagee entails the annuity, 
remainder over by will and dies. Mortgagor pays the 2001, to 
the executor. Executor ſhall pay the 2001. to the deviſee and not 
keep it and pay the intereſt as the annuity was limited. Chan. 
Rep. 129. 15 Gar. 1. Wyard v. Worſe. 

2. J. deviſed 500 J. to his daughter and if ſhe die before thirty years 
of age unmarried then te be divided between three; ſhe does re- 
ceive the money, and dies before that time. And reſolved that the 
money ſhould be divided, and her executor chargeable, as poſſeſſed 
2 for the deviſees in remainder. 2 Freem. Rep. 137. pl. 172. 

non. ES 

3. Money deviſed to A. for life, and after to her children, and if 
they have no iſue remainder over, the remainder tending to a perpe- 
tuity is void. 2 Ch. K. 65. 23 Car. 2. Boucher v. Antram. 

4. Portion and intercit deviſed on contingency of death or marriage, 
decreed to be paid into court for the benefit of the heres factus in 
caſe of the deviſee's death Who was the heir at law, ſaving only 
that ſhe was a poſthumous born child. 2 Ch. Rep, 148. 30 Car, 2. 
Bourn v. Tynt. | 
5. A deviſe of 100 J. to J. S. at the age of twenty-one years ; and 
J. died under age, then J. N. and A. B. to have the 100 l. or elſe 
the ſurvivor of them. A. B. and J. N. die both in the life of 
J. S. and before the age of twenty-one years, and then J. S. died 
under the age of twenty-one years. The adminiſtrator of J. N. 
who ſurvived A. B. ſued, and obtained a decree for 1001. for though 
he died before the contingency happened, yet - his adminiſtrator 
ſhould have it. 2 Vent, 347. Trin. 32 Car. 2. Anon. 

6, A. had iſſue three daughters and deviſed to his three daughters 
5401. equally to be divided between them, that is to fay, 1801. a- 
piece; but if any of them die without a child her part to go to the 

M m 3 ſurvivors ; 
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483. S. C. 


10 Mod. 
441. S. C. 
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hearing 
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ſurvivors; one of the daughters married B. and before the portion 


paid ſhe died without iſſue. B. had a decree for the 180]. For a 
ſum of mone$F cannot be entailed, 2 Vent. 349. Paſch. 32 Car. 2, 
Broadhurſt v. Richardſon. | 

7. A. by will in writing after ſeveral legacies thereby given gave 
all the reſt and reſidue of her eſtate unbequeathed, which conſiſted 
moitly in ready money to be put forth to intereſt by her executors, 


and one half of the intereſt to be paid to B. her ſiſter during her 


life and the other half to C. daughter of B. and C. after B's de- 
ceaſe to have all the intereſt during her life, and B. died without 
i ue of her body, then the principal of the reſidue ſhould be equally di- 
vided between D. and E. decreed a good will as to the limitations, 
and the executors to accompt accordingly. 2 Chan. Rep. 410, 
3 Jac. 2. Smith v. Fither. 

8. Intereſt of money is deviſed 1 A. for life and if he die without 

Yue, then the principal to go over to B. it is a good remainder, and 

ecreed the money to go according to the will; but with this, that 
in caſe there ſhould bg, iſſue of A. ſuch iſſue ſhould have the abſo- 
lute and iatire intereſt in the money. 2 Vern. 38 and 59. Hill, 
and Paſch. 1688. Smith v. Clever and Farmer. | 

9. A remainder or deviſe on contingency to happen within the 
compaſs of a life is a good deviſe, or limitation over, even of a per- 
ſonalty or of a ſum of money or chattle perſonal. Arg. 2 Vern, 
760. Trin. 1718. in caſe of Pinbury v. Elkin. 

10. A. poſſeſſed of a perſonal eſtate of the value of 3331. hay- 
ing a wife and a ſiſter, but no iſſue, deviſed r an part of his eſ- 
tate as his wife ſhould leave of her ſubſiſtence ſhould return te his ſiſter 
and the heirs of her body and made his wife executrix; the wife 
married and died living her huſband. The Maſter of the Rolls ſaid, 
that if the court could pick out the meaning of this will it ought 
to take place, and that it is now eſtabliſhed that perſonal things or 
money may be deviſed for lite, remainder over, and that though it 
be true that the wife had a power over the principal ſum provided 
it had been neceſſary, yet not otherwiſe, ſo that her money was not 
a gift in law for this was truſt money, and directed that the Mafter 
inquire how much had been applied for the wife's ſubſiſtence, and 
the huſband to account for the reſidue. Wms's Rep. 651. pl. 185. 
Trin. 1720, Upwell v. Halley. | 

11. Money limited after a dying without iſſue generally is void, 
but if it be after a dying without iſſue then living is good. Gibb, 
68, Trin. 2 & 3 Geo. 2. Green v. Rod, 


payable at their reſpeRtive ages of wenty-ore or marriage, and if any of them die before the time ef 
payment or without ue, then his or their portion to 80 t9 the ſur vic 5 or ſurvivor and 1115 heirs. The 
Maſter of the Rolls held that this could not be intended a dying without iſſue generally, but ſo 35 
the ſurvivors might take, which muſt be during their lives and fo good. Ch. Prec. 528. Paſclu 
1719. Nicholls v. SKinyer. ESD 


12. 1 S. being ſeiſed of a real eſtate and poſſeſſed of Bank and Or- 


phan's ftock, by will reciting that a marriage is propoſed between 
his niece A. and his couſin B. deviſes to truſtees his real eſtate and 
1735, upon Bank ſtock, and money in Orphan's fund, and the produce of the 
ſame, in truft to pay the rents and profits to A. during life, or to ſuch 
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per ſen as ſhe by writing ſhould appoint, with or without the conſent of _ upon 


any huſband; but if ſhe ſhould marry B. then, after the dzceaſe of A. 
in truſt for B. during life, and after his deceaſe in truſt for the firſt 
and other ſons ſucceſſroely of A. and B. and their heirs male; and for 
want of ſuch iſſie in truſt for the daughters of A. and B. equally to be 
{ivided between them, and for want of 1/ſue of that marriage, in truſt 


for the iſſue of the ſurvivor of them; and if neither of them leave 


ute, in truſt for C. fer life, with remainder for ſuch chiid and chil- 
dren, as his brother D. fhould leave living at his deceaſe, or that D's 
wife ſhould be enjeint of, that ſhould attain the age of twenty-one, and 
ts the heirs, executors, Sc. of ſuch chiid er children equally ta be 
divided between them, as they ſhould reſpectively attain the age of 
twenty-one years; and if no ſuch child attain that age, then to his 
wn right heirs; but if A. ſhould nat marry B. then in * truſt after 
her deceaſe for C. for life, remainder to the child and children of D. 
ut ſupra, and if none attain the age of twenty-one, then to his own 
right heirs; and deviſed the reſidue of his ready money, plate, &c. 
mortgages, &c. and all other his e/tates, real and perſonal to A. and C. 
equally to be divided between them, their heirs, executors, &c. and 
made C. and A. jaint-refiduary-legatees, and M. N. and I. R. ex- 
ecutors, and died. A. and B. intermarried; B. died without iſſue; 
C. married and died without iſſue; A. died without iſſue, having 
made her will, and appointed an executor ; D. died before A. leav- 
ing iſſue two ſons, E. and F. above twenty-one years of age; E. 
died before A. inteſtate, leaving G. a daughter an infant now liv- 
ing; F. is alſo living; the Orphan's Fund and Bank Stock were 
not transferred but remain as at the teſtator's death. Upon hearing 
this cauſe 22 Nov. 1734, Ld. C. King held the limitations after the 
eſtate tail void, and diſmiſſed the Bill. Cafes in Equ. in Ld. Talbot's 
time 55, Sabbarton v. Sabbarton, 


(H. e) Perſonal and Real Eſtate jointly with 


Remainder. 


1. A N eſtate with the furniture of the houſe is limited to A. and 

ſuch heirs of her body as ſhould be living at her death, and 
for default of ſuch, remainder over; per Cur'. this makes eſtate 
tail in the land, and the goods diſpoſed in the fame clauſe muſt go 
in the ſame manner, and conſequently the abſolute property is in 
the firſt deviſee, and no remainder of goods after an eſtate tail is 
ood. 2 Vern. 32%, pl. 314. Mich. 1695. Richards v. Lady 


ergavenny. 
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The words 
(heir of the 
body) muſt 
not as to the 
land be 

c nſtrued to 
be words ot 
limitation, 
an mak in 
eli.cc tail, 
and as tothe 


goods to be only words of defignation of the perſon intending to take the goods. 2 Vern. 325. 
S. C.—5. C. cited Gibb. 320. 5 Geo. 2. and ſays, that upon the authority of the above cate it was 
ſo determined in June 1730 in the Court of Exchequer in the cafe of Williams v. Tomkins. 
And. Ibid. 514. 521. Trin. 5 Geo. 2. in Canc. in cafe of the Attorney General on behalf of the 
Goldſmith's Company of London v. Hall, S. P. decreed accordingly. 
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Wms's 2. A. having by his will given ſome legacies, deviſed all the 17 
Rep. 200. and reſidue of his real and perſonal eſtate to B. and the heirs male 77 
3 N his body, remainder te B. and the heirs male of his body, with like 
wad op remainders over, fome part of the perſonal eſtate being government 


real eſtate, ſecurities, was directed by the will to be veſted in a purchaſe of land 


— to be ſettled in the ſame manner, but as to the reſidue of the per- 


ment ſecu- ſonal eſtate no further notice was taken of it than in the deviſe above 
ru diretted mentioned of all the reſt and reſidue of his real and perſonal eſtate, 
8 . which reſidue amounted to 14 or 15000]. It was agreed by the 
Lads and counſel of both ſides, that all that refidue inveſted in B. could not 
fected as bear any further limitation. Ch. Prec. 421. Mich. 1715. Seale 


there, and v. Scale. 
bequeathed 


all the reſt of his perſonal eſtate to B. and the heirs male of his body, remainder over in the ſame 
manner, and that Ld. Cowper. ſaid, it was plain that the perſonal eſtate could not be intailed, hut 
the wool property ts in 5. 


3. A. deviſes and bequeaths all his real and perſona) eſtate ts ht; 

wife, provided if ſhe die without iſſue by A. 80 J. hall remain to h. 

[ 455 ] * her deceaſe. B. died in the life of the wife. Adjudged a good 
legacy, and decreed with intereſt and coſts. 2 Vern. 758. Trin. 
| 1719. Pinbury v. Elkin. i | | 
5. c. Wmss 4. A. devited his real and perſonal eſtate to his four daughters, 


Rep- 2m and their heirs, executors, and* adminiſtrators; one of the. daugh- 
701. Trin. 


1 bur ters died. Decreed that her ſhare ſhall go in the ſame man- 


Rated diffe- ner as a real eſtate to the ſurviving daughter. Ch. Prec. 567, 
rently; and Trin. 1721. Per Ld. Chancellor cites it as the caſe of Barkwe!! 
in a note v. Dry Py a ; : | 

tuere 701. oo ; 

it is ſaid, that this report in Ch. Prec. 557. is not warranted by the regiſter-book. Bagwell 
v. Dry. 


5. A. gave the intereſt of 400 l. to B. for liſe, and then te his fir/! 
for, payable to him until 21, and then he to receive the principal ſun, 
But if ſuch eldeſt fan die before 21, then to the 24, Fc. fon in like 
manner; and fo deviſed another 400 l. to C. and his firſt, &c. fon in 
lize manner; but either B. or C. die without iſſue, his ſhare 10 90 
e teſtator's right beirs; and A. made his wife executor, The 
Maſter of the Rolls decreed, that in caſe of Band C's death with- 
out iſſue living at their death, that the ſhare of him or them ſo dying 
ſhould belong to A's right heirs, and not his exccutrix; but that it 
they ſhould die leaving iſſue, and ſuch iſſue dic before 21, then thoſo 
ſhares ſhould fink into the reſiduum of teſtator's perſonal eſtate. 
Upon appeal to Ld. C. Maccslefield, he took a difference between 
2 limitation of a truſt of a term fo as that all power of alienation 
might be reſtrained, and perpetuity introduced, and a limitation of 
a truſt of money which may be ſubject to more remote contingen- 
cies; for he thought a bond to pay money on death of A. without 
iſſue of his body good, and the ſaine of a truſt of money ſo limited. 
However, that this cafe mult be wnder/tood of a dying without 1/ſue 
then living; but whether in caſe of the death of B. or C. without 
iſſue then living, it ſhould go to the preſent or to the then right 

heir of A. his lordſhip would not then determine, Wms's Rep. 
748. Mich. 1721. Pleydell v. Pleydell,” ot ON p A 
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Deviſe. 


6, A. having three ſiſters, B. C. and D. gave by his will one 
miety of his real and perſonal eſtate to B. and the heirs of her body 
and for want of fuch heirs, then after her death to the children of 
C. and for the other moiety to B. for life, remainder to the heirs of her 
body, remainder over. The firſt limitation was held void, but the 
{cond was held good, though there was no other difference than 
that in the ſecond the deviſe was to the ſiſter —_—_ for life. 
Arg. Gibb. 221. cites it as a caſe heard March 1oth, 1726, in Dom, 
Proc. between Stratton and Paine, 

. A. ſeiſed in fee, and alſo poſſeſſed of a leaſe for 21 years in 
the poſſeſſion of B. and C. deviſed all his lands, &c. which be then 
load ſeiſed or paſſed of, or any ways intereſted in, and which were in 
the poſſeſſion of B. and C. to M. his wife for life, remainder to F. N. 
in tail, remainder to W. R. for life, remainder to truſtees to preſerve 
contingent remainders, &c. remainder over. The fre&ehoid and 
tcaſehold lay fo — and had been ſo long enjoyed together 
that it would be very difficult to diſtinguiſh them; Ld. C. King 
thought the words (ſeiſed, poſſeſſed, or any ways intereſted in) very 
ſtrong and diſtinguiſhed this cafe from that of RosE v. BARTLET, 
and thought the leaſehold premiſſes ought to paſs by this will. 2 
Wrms's Rep. 456. Paſch. 1728. Addis v. Clement, 
8. Item, I gi.e and bequeath all my real and perſons eſtate to 
my ſon Francis Hall, and ta the heirs of his body to his and their uſe, 
tn be paid to him in three years 2 my death, and during the time I 
make Sir J. N. my executor of* this my will, and after-the ſaid three 


455 


years expired, I do appoint that my ſon F. ſhall be my executor, and if [ 4 56 ] 


my ſaid jon F. ſhall dis, leaving no heirs of his body {rving, then T give 
and bequeath /» much f my jaid real and 2 eftate as my ſaid 
ſon ſhall be poſſeſſed of” at his death ta the Goldſmiths Company in 
London in truſt for ſeveral charitable uſes mentioned in the will; 
but my will is that the company ſball not give my Le any diſtur- 
bance during his life. The teſtator dies, F. the fon, after three years, 
takes the execution of the ſaid will, ſuffers a recovery of the real 
eſtate and dies without iflue, leaving his wife executrix. King 
Chancellor, the Maſter of the Rolls, and Reynolds Chief Baron 
were unanimous that the limitation over was void, as the abſolute 
cwner/hip had been given to F. the ſon, for it is to him and the heirs 
male of his body, and the company are to have no more than he 
ſhall have left unſpent, and therefore he had a power to diſpoſe of 
the whole, which power was not expreſsly given him, but it reſulted 
from his intereſt, The words that give an eſtate tail in the land 
muſt transfer the intire property of the perſonal eſtate, and then 
nothing remains to be given over, and diſmiſſed the bill, 
Gibb. 314 to 321. Trin. 5 Geo. 2. Attorney General and Gold- 
ſmiths Company v. Hall. E i 

9. Teſtator deviſed a term for years and all his perſonal eftate 


to A. an infant, and if A. died during his infancy, and his mother 


hau die without any other child, then to B. A. died during his 
infaifty, though the wife was living and might have a child; yet 
tue Court aided By the deviſee over, by directing an account and 
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Devile, 


diſcovery of the eſtate in order to ſecure it in caſe the contingen 
thould happen. 3 Wms's Rep. 3oo. Trin. 1734. Studholme y, 
Hodgſon & al. = | 


(I. e.) Reſtrictions from Alienations. 
And the Effect thereof. 


1. E VIS E to A. till B. ſhould come to the age of 22 years, 

then the remainder of the part to C. and D. upon condi. 
tion, that if any of his ſaid ſons, before B. Mall come to the age of 22 
years, ſhall go about to make ſale = part, Sc. be ſhall for ever hiſs 
the lands, and the ſame fhall remain over, & c. C. leaſed for 60 years, 
and ſo from 60 years to 60, reſerving no reit, ſuch leaſe is a file 
within the intent of the will. 2 Le, 82.. pl. 110. Mich. 29 Eliz, 
B. R. Large's caſe. 

2. A. has two ſons, B. and C. A, deviſed land to B. in tail, and 
other lands to C. in fee, provided if any of his ſons or any of their 
iſſues do alien or demiſe any of the lands before any of them comes 
to the age of 30 years, that then the other ſhall have the e/tate, and 
does not limit what eſtate. One of the ſons makes a leaſe for years 
before ſuch age, the other enters, and before he comes to 30 years 
he aliens that part into which he made entry, and the other brother, 
being the eldeſt, enters; per Cur. this is a limitation, and upon ſuch 
an alienation the lands is diſcharged of all limitations. Owen 55, 
Hill. 30 Eliz. Spittle v. Davis. | 

3. Lands were deviſed to B. and C. and if either of them c. 
their heirs do = the ſame, the gift of it ſhall be void and it hal 
return to the heir. his is a void condition, being annexed to 
- fee. Cro. E. 744. pl. 22. Hill. 42 Eliz. B. R. Shailard v. 

aker. 

4. Deviſe to A. in tail, pong if A. ſhall attempt to alien, then 


immediately his eſtate ſhall ceaſe and another ſhall enter. A. made 


102. . . * # . . 
5 P. 7 ferffment, he in remainder entered; per Cur. the condition is void, 


Jo. 59. 

& ©. of 
Foy v. 
Hinde, re- 
ports, that 
judgment 
was ag unſt 
D. See 
Savil 76. 


for a man cannot be reſtrained from an attempt to alien, for non 
conſtat what ſhall be judged an attempt, and how can it be tried? 
and when the expreſs words are fo, there ſhall not be made another 
fort of conſtruction than the will imports; and ſo the judgment 
iven in the grand ſeſſions for the feoftee againſt him in remait— 
er was affirmed. Vent. 321. Mich. 29 Car. 2. B. Ry Pierce 
v. Winne. 7 
5. A. deviſed land after his death without iſſue male tg B. in tail 
male, until he or they make any acts to alter or diſcontinug this eſtate 
tail, and then to C. and the heirs male of his body, with ſeveral re- 
mainders over. Deviſor dies without iſſue, B. enters] C. dies, 
leaving iſſue D. B. levies a fine. D. enters. Reſolved the\ remain- 
der to C. was not contingent but an immediate deviſe ; becauſe, 


ſhould it be a contingent, the deviſor's intent would be Kg | 
whic 


Devike, 487 


which Was, that every one ſucceſſively ſhould enjoy the land, and Serjeant 
judgment for D. Raym. 429. Hill. 32 & 33 Car, 2. B. R. cites Rudhill's 
the caſe of Foy v. Hind. | caſe. S. P. 


— Le. 298. 
Mo. 212. 8. . 


6, Deviſe # A, for life, remainder to her finſi ſon, and the heirs of Pollex. 657, 
the body of ſuch firſt ſon, Sc. and for default to B. &c. Before tal, S. Cory 


2 ; 2 Show. 
ing and publiſhing, this memorandum was made, viz, memorandum, 40g. adjor- 


my will and meaning is, that A /hall not alien the lands given to her natur. But 


yam the heirs male of her body, & c. but to remain upon default of dhe, count 
Arr | i inclined 
ſuch iſtue to B. and the heirs male of his body to be begotten, accord- that it was 


ing to the true intent and meaning of this my will. This memo- an eſtate 


randum is rather like a proviſo than habendum in a deed, and makes — _ 
no aiteration in the limitation, and in that it is clear, it is a general tor intended 
tail, 3 Mod. 81. Paſch. 1 Jac. 2. B. R. Friend v. Bouchier, ſo, other- 
wiſe he 

would not have thought tit ſhe had power to alien. The words in the memorandum 
are reported the fame in Pollexfen as here; but in Skin. 240. S. C. they are, that A. ſhall not 
alien the lands given to her, but that they [ball be to ber heirs males, and for wont of ſuch iſſue, t B. Ge. 
and adjudged for a grand daughter of a ſon agai»fſt B. the words (heirs male) in the memoran- 
dum being to be conſtrucd heirs male according to the intent and meaning of his will. 


Ruddal v. Millar. 


7. A. deviſed all the reſt of his perſonal eſtate by leaſes in truſt, 
or otherwite, to his three nephews A. B. and C. and makes them 
executors, and wills, that they ſhall give bond to each other, that in 
cafe either die without iſſue of his body, to leave at their death all the 
ſaid chattles and perſonal eftate g8the ſurvivors and ſurvivor of them 
and the bill was to have the {aid bonds given, but was diſmiſſed, 
being an attempt to intail a perſonalty, Abr. Equ. Caſes 207. 
Trin, 1703, Williams y, Williams. 


(K. e) Sale of Lands good, where made by Exe- [458 


CUtOTrs, 


= 


J. deviſes his land to be ſold by his wife, whom he makes 
* executor, She afterwards marries, and ſells it to her ſecond 
Buſband ; rid adjudged a good ſale. Pl. C. 414. cites 10 H. 7. 20. 
Br, Executors 175. 
2. The authority of the executors to ſell cannot be impaired or Nor by any 
fruftrated by any meſne act of the heir or other perſon, as by feoff- © of their 


own ; for 


ment by the heir, or by his being diſſeiſed by a ſtranger. Kelw. 40. if they re- 


b. pl. 4. Mich. 17 H. 7. fays it was adjudged by all the juſtices of + :» the 


England, her, yet af- 
terwards 
they may ſell. See Co. Litt. 265. b. 


3. By the ſtatute 21 H. 8. it is provided, that where lands are Alveit the 


willed to be ſold a „ 
2 — MU: by executors, that though part of them refuſed, the re = = 


tends onl 
Where executors have a power to ſell; yet being a beneficial law, it is by conſtruction — 
where lands are deviſed to executors to be ſold ; yet in neither of theſe caſes albeit one refuſe, 
can the other make ſa)Oug him that r-/«ſc, becauſe he is party and privy to the laſt will and re- 
mans executor ſtill/ Co. Pitt. 11 3. a. 


* 4. If 
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455 Deviſe, 


4. If all the executors ſell ſeverally the lands to feveral perſons 
ſuch ſale which is moſt beneficial to the teſtator ſhall ſtand and tile 
effect. Per Counſel. Le. bo. pl. 78. Paſch. 29 Eliz. B. R. 
Bonefant v. Greenvil. 

5. Deviſe of land to his four executors; and further willed, 2546 
bis executors ſhould ſell the ſame to A. fer the payment of his debt; 
if the ſaid A. would pay for it 1300 1. at ſuch à day. A. did ng 
pay the money at the day; one of the executors refuſed adminif. 
tration; the other three entered and / to B. Adjudged that the 

condition for the manner of it was good. Le. 60. Bonefant y, 
Greenvill. 
2 Le. 119. 6. A. ſeiſed of lands by his will deviſed, that his executors ſhou!4 
pl. — ſell his lands, and died; the executors levy a fine thereof to one F 
er 2 taking nuney for the ſame of F. If in title made by the conuſee t 
the land by the fine, it be a good plea againſt the fine to (ay, quod 
partes ad hnem nihil habuerunt, was the qugſtion. Anderſon con- 
ceived that it was; but by Windham and Periam, upon not guilty, 
the conuſee might help himſelf by giving the ſpecial matter in 
evidence, in which cafe the conuſee ſhall 6 adjudged in, nit by 
the fine, but by the deviſe, Le. 31. pl. 38. Trin. 33 Eliz. C. B. 
Anon. 

7. A. deviſed that his executors ſhall ſell his land; they may ſel 
pou at one time, and part at another. 1 Rep. 173. b. (e.) in 
Digges's caſe. | 

Le. 3r-pl. S. If by the cuſtom a man deviſes that a reverſion, or any other 
8 thing, that lies in grant, ſhall be ſold by the executors, they may ſel 
by Wind. the ſame without deed; for the vendee ſhall be in by the deviſor and 


— _ not by his executors. Co. Litt. 113. a. 

ci 19 H. 

6. eee Le. 179. pl 171. Mich. 27 Eliz. C. B. in totidem verbis; hut inſtead of 19 H. 6. 
22+ Cites 17 H. 6. 23. which ſeems to be a miltake, and that it ſhould be 19 H. 6. 23. b. 24a fl. 
47- The Lord Saliſbury's caſe.] 


9. On a bill of review an error aſſigned was, that lands were de- 
creed to be ſold purſuant to the will for payment of debts, withaut 
giving the heir a day to ſhew cauſe after he came of ag Lord Keeper 

[ 459 ] confirmed the decree; for the lands being deviſed to be {old 
for payment of debts, there is nothing deſcends to the heir, and 
an immediate fale may be decreed without giving a day to ſhew 
cauſe, though an infant; but if he had been decreed to have joined 
in the conveyance, there he muſt have had a day after he came of age. 


2 Vern. 429. pl. 391. Hill. 1701. Cooke v. Parſons, 


(L. e) Sar, 
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Confidence and truſt is repoſed. And therefore if a man wills that 
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to J. S. for there is in manner a uſe in J. S. Br. 


Deviſe, 


(L. e) Sale. 


By what Executors, Feoftees, Truſtees, &c. now, 
or at Common Law. 


T, [ F a man makes a feme covert, or a monk profeſſed, his executor, 

and deviſes the remainder to be ſold by them, they cannot make 
2 deed, and yet their ſale is good without deed, without any attorn- 
ment; nor can . fine; the reaſon ſeems to be inaſmuch 
as when the = is made, it paſſes by the teſtament, and not by the ſale ; 


but he in whom it is veſted by the fale cannot grant it over without 


deed and attornment; ſo note a diverſity// Br. Deviſe, pl. 12. cites 
19 H. 6. 23. 0 


2. And Brock ſays the ſame law ſeems to be of an infant executor 


as of a feme covert; and it ſeems that Newton delivered the reſolu- 
tion of the court; for this matter was alleged in arreſt of judgment, 
and yet the plaintiff recovered, Ibid. 

3. If a man has feoffees ſeiſed to his uſe, and wills by his laſt 
will, that they ſhall ſell his land, and dies, the feoffees enfeoff others 
to the firſt uſe; and per Kingſmill the ſecond froffees may fell his 
land; quzre; for 15 H. 7. 11, is contrary, Br. Feoffments al. 


Uſes, pl. 12. cites 14 H. 7. 33. | 
4. And per Tremaile Juftice, and Reede and Fineux Ch. Juſtices, 


W if a man declares by his will, that his feoffees ſhall alien to F. S. and 


he dies, and they make a feoffment over, the fecond Je may alien 
eoffments al. 


Uſes, pl. 12. cites 14 H. 7. 33. and 15 H. 7. 11. 

5. If a will be that his land in fesffment ſhall be fold, and does 
not ſay by whom, now the executor ſhall ſell it, and not the feoffees; 
per Reede, Tremaile and Frowick, which Fineux in manner af- 


; | Dr Br. Feoffments al. Uſes, pl. 12. cites 14 H. 7. 33. and 15 
H. 7. 11. 


b. If a man wills that his eregutörs ſhall ſell his lands, and diſtri- 


bute the profits coming t or his ſoul, and they prove the will, 
end make their executors, and die before they ſell ; the executors ſhall 
BE fel! the ſame; but if they make no executors, their adminiſtrators 
BE ſhall not ſell, for want of privity, for the ſale is a thing of truſt, &c, 


Perk. S. 549. 
7. If a manwills that J. S. his now executor ſhall ſell his land, the 
executors o 1 S. Hall not ſell the ſame, becauſe it appears by the words 
at no other ſhall ſell; and always he ſhall ſell, in whom 


8. Mayor of London hall fell, &. And J. S. is Mayor of 
-ondon at the time, and before the ſale another man is choſen 
Mayor, in this caſe J. S. ſhall ſell and not the new Mayor, and fo it 


7 is in the like cafes, &c, Per k. S. 552. 
: | (M. e) What 
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(M. e) What Words give a Power to ſell Lands. 


6 This I. A Deviſed land to be oY by her executors, and in their defaul 
3 3 * by the executors of her executors, [* and] by ſour pariſbian. 
pleats the ers of the pariſh of S. It ſeems that thoſe words (by four pa. 
ſenſe is left riſhioners) are void for the uncertainty. Br. Deviſe, pl. 10, cite 


out 5 49 E. 3. 16. 


the edtions 
of Br. but it is in the year- book; and it was Iſabel Goodcheap's caſe, 


2. A man may declare his will that J. S. who is not feoffee nor 
executor to him Kal alien his land. Br. Teſtament, pl. 22. cites 
15 H. 7. 11, 

3. If a man makes J. S. his executor, ang wills that a monk ſhall 
fell his land, and Hall diſtribute the profit thereof for his ſoul, the monk 
is executor to this purpoſe. Perk. S. 549. 

4. When a man deviſes his lands to be fold by his executors, it is al 
one as if he had deviſed his lands to his executors to be fold; 
becauſe by deviſing the lands he breaks the deſcent, Co. Lit. 
230. a. 

= A. has two ſons, and deviſes one part of his lands to the eldeſt 
and his heirs, and tie other part to ths youngett and his heirs, and 
I both die without iſſue, that then it Hall be 2 by his executors, and 
dies, the e/de/t dies without iſſue. Per Hutton executors cannot ſel 
any part before both are dead, for the youngeſt hath eſtate tail in 
remainder in the part of his eldeſt brother. Het. go. Paſch. 4 Car. 

C. B. Forteſcue v. Jobſon. 
Jo. 327. re- 6. A, deviſed lands to M. his wife for liſe, and willed that F i 
3 * „ Should fully and ſufficiently appear that M. ſhould not find ſufficient t 
to tell was pay his debts, and to maintain the ſaid M. and her children, then fie 
a andi ſhould ſell the land, or ſo much as with the perſonal aſſeis would ſatisfy 
PT. His debts and maintain her and her children. M. afterwards ſold 
fore tie the land to J. S. who being ſued for the land, pleaded that at ſuch 
perform a time it ſufficiently appeared to M. that the perſonal aflets were 
—_— _— not ſufficient, and therefore ſhe by indenture inrolled, bargained 
ſufficiently and fold the land to him and his heirs, and ſo was ſeiſed in fee by 
everred, and the ſtatute of uſes, and that the Heir at law of A. releaſed to F. S. and 
are — 2 his heirs, Adjudged that the value of the perſonal eſtate ſhould 
—. for have been ſhewn, and what was the amount of the debts, and the 
want there- value of land ſold, fo as it might appear to the court that ſhe had caijt 
of the ſale t ſell the whole land, her authority being only to ſell ſo much 3s 
— mi ſhould be ſufficient, and the authority ——— by the will, and he 
and ſo only pleading a ſale by indenture of bargain and ſale inrolled, and that by 
— = g virtue thereof, and of the 27 H. 8. of uſes, he was ſeiſed of the rever- 
ſed, — fron, is not good. For if the ſale is good by the will, he is not in by tht 
that the F/tatute but by the deviſe, Cro. C. 335. pl. 21. Mich. 9 Cat 


K _ 7s B. R. Dike v. Ricks. 
ontiy * . . . 
barely, and ſaying 1 bis hirn, ſo that J. S. by levying a fine afterwards committed a forfeiture, 


and the heir at law of A. being dead, the entry of his heir was lawful. I hat if the ſale had — 


Deviſe. 


goo 
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4 by the performing the condition precedent, the eſtate of M. for life had paſſed by way of 
bargain and ſale, and the reverſion in fee by the power in the will; and ſo though two juſtices 


thought the pleading not good, yet Jones J. thought it was good enough reddendo ſingula fingulis 3 


but that it made nothing one Way or other, 


* 7, Portions deviſed out of lands payable at prefixed days, which 


z Vent. 357. 

the profits or rents of the premiſſes will not do, amounts to a S. Fo 
j : per Cur. 

deviſe to ſell. Chan. Caſes 179. cites Hill, 16 Car. 1. Hughes Chan. Caſes 

V. Collis. a 176. Trin. 
22 Car. 2. 


in caſe of Backhouſe v. Wells. 


8. If lands be deviſed for payment of debts, the executor = 8. P. and if 
ſell though authority be not ſpecially given them, but otherwiſe #: den the 
if ſuch deviſe had been for * /egactes only, or for railing portions, 2 _ 

2 . ell. Sav. 72. 
&c. in ſuch caſe there had been no remedy but in Chancery pl.; 80. 
againſt the heir. Keb. 14. pl. 37. Paſch. 13 Car. 2. B. R. Paſch. 22 
Anon ; Eliz. Miller 

, v. Moor. 


— Relief in caſe of legagies denied in Canc. but the purchaſor relieved in parliament, and the 


heir to convey Ch. Rep. 283. 19 Car. 2. Pit v. Pelham. 
* Decrecd to be fold where it was deviſed to be told for payment of legacies only. 
301. 36 Car. 2. Carvil v. Carvil. ; 


9. Deviſe to raiſe portions out of the profits of his leaſe- lands 
implies a fale, 1 Chan, Caſes 240. Mich. 26 Gar. 2. Cary v. 
Appleton. | PR 


2 Ch. Rep. 


Vern. 104. 
Anon. 8. P. 
—yC cus 
if the words 


are out of the ammo! profits. Per counſel. Ch. Caſes 249,—And in this caſe Finch K. took a dif- 
ference between a deviſe of the protits of @ ch.:/e {eaſe and of frecbld linds. And cited it as de- 
creed in Ld. Corbury's caſe. Ibid, ——3 Salk. 127. pl. 7. Cites S. C. And in caſe of a truſt 
where the truſtee is to pay debts, legacies, or portions out of the annual rents, iſſues, and profits 
of the eſtate, he cannot alien or ſoll to raiſe the money, unleſs it is to be paid at a certain prefixed 
ume; and if the annual profits will not do it within that time, then truſtee may ſell; for it is 
within the intention of the truſt. 3 Salk. 367. pl. 2. Anon, — Vern. 104. pl. 90. Mich. 1682. 
S. P. as to deviſes, but ſays ſuch words in a deed executed in life time, will in neither caſe impower 
truſtees to tell. 


10. Deviſe of lands to truſtees on truſt out of the rents and pro- 
fits to pay debts and legacies, the truſtees may fell the land 
Fae 2 Chan. Caſes 205. Mich, 26 Car. 2. Lingon v. 

'oley. | 

11, Deviſe of legacies to be paid out of the perſonal eftate, and if 
that fall ſhort, then out of the rents and profits of the real eſtate, the 
truſtees were decreed to ſell, &c, and to-pay intereſt from the time 
the legacies became due and payable. Fin. Rep. 165. Mich, 26 
Car. 2. in caſe of Carew v. Carew. 

12. My debts and legacies being firſt dedutted, I deviſe all my eftate 
both real and perſonal to F. S. This amounts to a deviſe to ſell 
for the payment of debts, Per Ld. Chanc. And it was faid in 
this caſe by Mr. Sollicitor General, that a parol declaration is ſuf- 
hcient to fubjeA lands to the payment of debts, where a man has 
but an equity only. Vern. 45. pl. 45. Paſch. 1682, Newman v. 
Johnſon, | 

13. Deviſe of a ſum certain to be raiſed out of the profits of 
lands; if the profits will not raiſe it in 4 convenient time the court 


1 a fale, Vern. 256. Mich. 1684. Heycock v. Hey- 
coc 


14. A 


＋ 
| 


e art tg Are 


>" 4-47; 
a” 


n 


5 ow i each at ws 


" 
* ka 
Yo on rat mor hate ny 


R . Ui 


461 4 


2Vern. 429. 
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S. P. docs 
not appear 


® Fin. R. 
415. Stubb's 


4} C , ——_— 


Ch. Caſes 
262. Fowles 
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14. A. deviſes lands to B. in tail, remainder to C. and givel his 
executor power to raiſe out of his eſtate 500 l. for his next heir, and 
deſires him to fee his debts paid. This gives the executor a power 


to ſell the lands to pay the debts, 2 Vern. 154. Trin. 1690, in 


caſe of Wareham v. Brown, | 

15. Lands were deviſed to truſtees ?9 let and ſet, and out of th: 
rents to pay; per Lord Wright theſe words are not ſufficient to 
ground a decree.for ſale upon; but there being ſubſequent words, 
that after his debts and legacies paid, it ſhould be to the truſtees, ho 
held that they were ſufficient. Ch. Prec. 184. pl. 152. Hill. 1701. 
Cook v. Parſons. | 

16. Deviſe that his executors ſhould reeave the rents iſſues and 
profits until 500! ſhould be raid; and after payment deviſed th; 
land to his ſon. Decreed the portion to be raiſed with intereſt and 
coſts, and that by a ſale, and the * heir forthwith zo join, though the 
eſtate would little more than anſwer debts and the 5o0ol. 2 Vern, 
424. Paſch. 1701 Jackſon v. Farrand. * | 

17. A. having term for 21 years in the printing-office, by will di- 
res that 2000 J. be raiſed out of the profits for his daughter and her 
children, and made B. executor. B. mortgaged the term. Decree 
that the daughter and her children ſhould redeem, or be forecloſed; 
for per Cur. the executor of a teſtamentary eſtate has power over 
it ſo as to alien or ſell as he ſhall judge neceſſary; and if execute 


ſells in prejudice of a reſiduary or ſpecifick legatee, they may have their 


Suppl. to 


Co. Com. 


Copy h. 8. 


8. 1 5. Cites 
S. ©, 


remedy againſt the executor, but not follow the eſtate into the 
hands of a purchaſor. Note, this decree was afterwards reverſed 
on appeal to the Houſe of Lords. 2 Vern. 444. Mich, 1723. 
Humble v. Bill. . | 


(N. e) Sale. 
Good in Reſpect of the Manner. 


I. Copybolller in fee deviſed to his wife for life, and that ſhe 
ſhould ſell the reverſion for payment of his debts, and after- 
wards he ſurrendered to the uſe of his wife for life according to the 
will and deed. Adjudged that ſhe might ſell his lands, becauſe in 
his ſurrender he referred to his will, and afterwards ſhe ſurrendered 
upon condition to pay 121, This was held to be a good fale ac- 
cording to the will. Cro. E. 68. pl. 18. Mich. 29 and 3o Eliz, 
B. R. Bright v. Hubbard. 
2. If a man wills that his executors and fenffees ſhall ſell his land; 
and the executors ſell without the feoffees unto one man, and the feoffees 
without the executors ſell unto another man, and afterwards the ext- 


cuters and feeffees ſell unto a third man; in this caſe the laſt als 


is good, and the other two ſales are not good, &c. Perk. S. 553. 


(O. e) Sale 
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(O. e) Sale of Lands good, where made by ſurviv- 
ing Executor, Truitce, &c. 


1 II is admitted that obere a man wills that his executors ſhall fell 
his land, and the one dies, that the cther may ſell alone, Er. 


Deviſe, pl. 50. cites 39 Aff. 17. 
2. Note per Kingſmill where a man has feoffees ſeiſed to his uſe, Note, per 


and declares his will that they ſhall ſell the land, and dies, and the oy J : = 


ferffees infecſſi others 15 the firſt ufe, the ſecond froſſees may fell the caſe that 
land. Br. Teſtament, pl. 6. cites 14 H. 7. 33. but cites 15 H. 7. the ſecond 
t | eoffees 
ah lots cannot ſell 
the land, for it is contrary to the lau; but where the firſt feaffees make a feoffment ut ſupra, 
yet the firſt feottees may Wl the land; quod fuit conceſſum per Fineux and Tremaile juſtices ; 
but the ſecond feutfees may alien by command of the firſt feoffees; for this is their own act, viz. 
of the firſt feoffees. Br. Teſtament, pl. 7. cites 15 He 7. 11. But per Tremaile, Rede and 
Fineux, where the wil! is that bi; feoffer: ſhall alien 25 F. N. and Hey make a feaffment wer, there the 
forond fooffees may alien ty J. N. breauſe be it named ia the will, which makes a uſe in him in a manner, 
and not where he wills that his feoffees ſhall alien, and does not ſay to whom, Ibid, 


3. Note, per Cur. that if a man declares his will that B. and C. [ 463 ] 
his executors fhall ſell his land, and dies, and B. dies, and C. makes > ol 
M. his executor, and dies, and A. ſel!s, this is void; for the truſt Ex 
ts ſtrict; for executors of executors by the common law cannot pl. 3. cites 
* action as the firſt teſtator. Br. Teſtament, pl. 1. cites 19 H. 19 H. 8. 4. 

59. : 
4. But per Brudnell, if a man wills that J. and NM. his executors 8. Pp. Br. 
Hall fell his land, and they reſiſſe ta be executors, yet they may fell, Executor, 
becauſe they are named by proper names. Ibid. 4 11.8 4 

5. Contra if he wills that his executors ſhall ſell without other N 
name, and makes no executors, or they refuſe; note a diverſity; for 
land is not teſtamentary. Ibid, : 

6. A man willed that his land deviſable /h5uld be ſold by his execu- 
tors, and made four executors, and died; all the executors ought to 
fell, for the truſt is jointly put in them. But quære if one or two 
dies, if the three or two who ſurvive cannot ſell, for there is the moſt 
number of executors ; it ſeems that they may; for there death is 
the act of God; and ſee the ſtatute of 21 H. 8. cap. 4. that 
where ſuch will is made, and ſome of the executors refuſe, and the 
other prove the teſtament, thoſe or he who proves the teſtament may 
ell; quod nota ; and ſee the ſtatute. Br, Deviſe, pl. 31. cites 30 

7. And by ſome where a man wills that the land ſpall be fold after 
the death J. S. by his executors, and makes four executors, and 
dies, and after two of the executors die, and after F. S. dies, there the 
two executors who ſurvive may ſell ; for the time was not come till 
now. Ibid. 

8. A man deviſed his land to his wife for life, the remainder to 
another for his life, and after their deaths he deviſed that the ſame 
lands ſhould be fold by his executors, or the executars of his executors, 

Vor. VIII. N n and 
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—_ 95 Devile. 
and the money thence ariſing to be employed ſor the uſe of his ſoul. 
He died. Afterwards one cf the executors die; and then the other 
made his executors, and died alſo; and then the feme died, and he in 
remainder died alſo, It was the opinion of the juſtices, that the ex- 
ecutors of one executor ſhould not make the ſale, for they had au- 
thority jointly, and if one of them fail, the other cannot execute the 
teſtament. Mo. 61. pl. 172. Trin. 6 Eliz. Anon, 

9. And fo it was ſaid it was adjudged in FRANKLYN's cast, 
where a man deviſed that J. S. and J. D. by advice of the parſon of 
D. ſh1d make ſale of his lands after his death, and before the ale 
the parſon died, the other two could not ſell the lands. Mo. 62, 
pl. 172. Trin. 6. Eliz. Anon. 6: 
10. A man being ſeiſed, &c, deviſes al His lands to his ſiſter and 

ber heirs (except out of this general grant, my manor of R. which J 
do appoint to pay my debts) and makes tuo executors by name, and 
dies; and one of the executors dies and the otheg executor takes upon 
him the charge of the executorſhip, and ſel the manzr to R. for 
Zool. And it was held that he might lawfully do this and fo was 
the intent of the teſtator and not to leave this reverſion to his heir, 
but to truſt the executors with the ſale thereof for the ſpeedy 
payment of his debts. Dyer. 371. b. pl. 3. Mich. 22 & 23 Eliz. 
Anon. | | 

No. 34!- 11. A. deviſed that his executors ſhould have his land for ten 

33. years for payment of his debts, and that afterwards his executors or 

v. Walley. any of them ſhould fel! the land for payment; he made three execu- 

e of the executors died, yet a ſale by the other 

Cro. E. 524. pl. 54. Mich. 38 & 39 Eliz, 


the juſtices * 
that the two was held 8 


ſale was B. R. Townſend 
good. | 
[ 464 12. A man deviſed that death of his wife bis land fhou'ls 
Dal. 4c. pl. © fold by his executor una cum aſſinſu A. and made his wife and a 
36.5, P. ſtranger executors and died; the wife died. A. died, ſale by 
held ac. the ſtranger executor is not good; for the authority is determined, 
Oy. Dy. 119. a. pl. 8. Mich. 4 & 5 Eliz. Dean v. Johnſon. 
to be S. C. 13. If a man wills that his executors jhall ſell his land, if they all 
die but one, before any ſale made by them, he «vhs ſurvives may ell, 
Perk. ſ. 550. 
14. If a man wills that F. his heir hall ſell, &c. and J. dies be- 
fore the ſale; his heir ſhall not ſell the land. Perk. ſ. 550. 
15. If cefly que uſe wills that his ſcoffees ſhall ſell his land, they 
ought 2 jointly by reaſon of their joint poſſeſſion, &. But if at 


the feoftees but one dic before ſale made by them, then he who ſur- 


vives may ſell, becauſe the poſſeiſion of the whole is in him, &Cc. 


Perk. ſ. 551. 2 
Auteur br 16. The executors having but g power to fell, they muſt all 


* „ « , 8 
Sven ro A, join in the fale, if one executor dies, it is regularly true that 
4% F. to being but a bare authority the ſurvivors cannot ſell, Co. Litt, 


convey for 1 12. b. 

children's 

portions; A. died. B. conveyed. On a bill againſt the heir, he demurred, becauſe the conveyance 

was by B. only, but it was over-ruled. Fu. R. 265, Tru 24 Car. 2. Buslicl v. Newby an 

VV akeleid, | : . = 
17. A 
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Devile. 


17. A man deviſes his land to A. for a term of life, and that 
after his deceaſe his land ſhall be /o/d by his executors generally and 
makes three or four executors, and during the life of A. one of 
the executors dies, and then A. dies; the other two or three exe- 
cutors may ſell becauſe the land could nor be fold before and the 
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Jenk 44. 
pl. 83. 8. P. 
Hut ane 
may {cll 
all the 


990. — 


7 - : Savil. 72. 
plural number of his executors remain. But if the executors had s, p, 
been named by their names as by J. S. J. N. J. D. and J. G. his berk f. 548. 
executors, then in that caſe the ſurvivors could nt fell the ſame, . u; Ates 
7 W C 2 19 H. 8, gs 
becauſe the words of the teſtator could not be ſatisficd. Co. Litt. a to the 
b. 113. a. luft pe 
= ; and 19 H. 


8, g. as to the firſt point. D. 177. a. pl. 32. ruled accordingly as to the laſt point but left a 


quzre as to the firſt point. 


18. A. was ſeiſed of certain lands in fee, and deviſed the ſame 
in tail, and if the donee ſhould die without iſſue, that his ſaid land 
ſhould be fold by /i Ji in law, he in truth having five ſons in law; 
one of his ſons in law died in the life of the donee; after the donee 
died without iſſue, and then the four ſons in law fold the land, and 
it was adjudged that the ſale was good, becauſe they were named ge- 
nerally by his ſons in law, and the lands could not be fold by them 
all, and the words of the will in a benign interpretation are fatis- 
fied in the plural number; albeit they had but a bare authority, 
but if they had been particularly named it nad been otherwiſe, Co. 


Litt. 113. a. 


Le. 106. 
pl. 156. 
Paſch. 26 
Eliz. B. R. 
Lee's caſe 
S. P. and 
ſeems to be 
S. C. and 
reſolved 
clearly by 
the whole 
court that 
the ſale by 
the ſaid 
manner 


was good and judgment accordingly. Le. 235. pl. 287. S. C. in totidem verbis. Mo. 147. 
pl. 291. Vincent v. Lee. S. C. S. P. cited Goldib. 2. pl. 4. —Cro. E. 261. Lee v. Vin- 
cent adjudged. —=—Cited And. 145. in the caſe of Lock v. Loggin, by name of Rowland v. 
Lee. D. 219. Marg. pl. S. cites Vincent v. Lee, put by Coke Attorney General and ad- 
judged that the ſons in law might ſell, becauſe the words are ſatisfied, and it cannot be intended 
that all ſhould ſurvive the eſtate tail. —- —YBut where the perſons impowered to ſell were 
named by their proper names the ſurvivors cannot fell. D. 177. a. pl. 32. Hill. 2 Eliz. Anon. 
———lbid. Marg. S. C. cited as held accordingly. Mich. 26 Eliz. C. B.—— 8. C. cited D. 


219. a. Marg. pl. 8. 


19. If a man deviſes lands to his executors to be fold and makes [ 46 5 ] 
two executors, and one dies, yet the ſurvivor may ſell the land be- | 

cauſe as the eſtate, ſo the truſt ſhall ſurvive, ſo note the diverſity 

between a bare truſt and a truſt coupled with an intereſt. Co. Lite 

113. a. 

20. In both the above caſes the executors may ſell part of the 4 
land at one time, and part at auother, as they may find purchaſors. I 
Co. Litt. 113. a. 

21. If deviſe be that his executors fall ſol!, and after names A. 
and B. to be executors in the end of the will; if one dies the other 
may fell at the common law for their naming them by their proper 
names in the firſt part of the will annexes to the fale a truſt to A. 
and <1 and appropriates the truſt to them as private perſons. Jenk. 

44. pl. 83. 

22, It forms that if deviſe be, that A. and B. his executors ball | 
fell certain land, and in the end of the will alſo names them executors, | 
if the one had refuſed at common law or died, the other might ell ; = 
for the intereſt is annexed to the executorſhip by this repetition, | ; 


Jenk. 44. pl. 83. 
Nun 2 


23+ A | 
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23. A man ces iſeth lands to his wiſe for life, and afterwards 97. 
ders the ſame to be fold by bis executirs and the monies thereof coming 
te be arvided among /? his nephews, and makes A. and B. his execy. 
tors and died. It was referred to three juſtices, who certified, that 
the executors had not a good intereſt by the deviſe, but an authority 
on that the ſurviving executor notwithſtanding the death of his 
companion might fell, But if they might.iell the reverſion imme. 
diately, was not reſolved. Cro. C. 382. pl. 10. Mich. 10 Car, in 
B. R. Howel v. Barnes. 

24. It has been held, that if a man deviſe that his lands ſball le 
feld by his executors for payment f his debts, that that will give the 
executors an intereſt, as well as if he had deviſed his land to his 
executors to be fold. Otherwiſe where he deviſes in general, that 
his lands ſhall be ſeld without ſaying by when, though in that caſe 
the executors muſt ſell, per Hale Ch. B. Hardr. 419. in pl. 5. Trin. 
17 * 2. in cale cf Barrington v. Attorney General & al" cites 

> +" | | 


(P. e) Sale of Lands by whom good on Refuſal, 
&c. of Executors, or tome of them. 


* * 
* 2 « S ate 


wh — 
n r. 


I. A Feme dewiſed in tail land in London, and fer default of iſſue 
to be fold by his executers, and in their default by the exe- 
cutors of his executors by four pariſpianers of the pariſh of S. and mad: 
three executors, and died; the one executor died, the other refuſed, and 
the third ſold after the tail determined. Quære; for it ſeems that 
the ſale of the one executer_is not good; and it ſeems that theſe 
words by four pariſhioners, are void tor the uncertainty. Br. De- 
vite, pl. 10. cites 49 E. 3. 16. 
2. And it is held there, that if all the execrtors refuſe, there the 
adminiſtrator admitted by the ordinary cannot ſell. Br. Deviſe, pl. 
10. cites 49 E. 3. 16. 
Kelw. 107. 3. A man deviſes that his land ſhall be fold by his executors; 
ak af this ſhall extend to executors of executors. Arg. 2 Bulſt. 291, cites 
19 H. 6. fo. g. in caſe of Fox v. Whitchcock. 
[ 66 ] 4. If a man has ferffees, &c. and makes his will that his execute 
4 hail jel! his land, and dies, and they refuſe the adminiſtration, yet the) 
may ſell becauſe it is named in every teſtament who ſhall be execu- 
tor, and land is net teſtamentary; therefore when they are named, 
they are the ſame perſons who were truſtees, but by this name ex- 
ecutor the ordinary nor no adminiſtrator can ſell, Br. Teſtament. 
pl. 7. cites 15 H. 7. 11. per Fineux Ch. ]. 
' 5. But where a ferffment is made to the intent that his executars 
2 and after he dies nat make executors, there the land cannot 
be ſold. Ibid. | 
6. Contra if he makes executors, notwithſtanding the general term 
of exccutht before without naming their names; for it ſuffices if 


they are named in the end of the teſtament of the goods, though they 
ale 
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are not named in the will of the lend by proper names; and ſo note 
a diverſity between a will and a teſtament, Ibid. ; 

7. Deviſe that his executors thall fel] his land, and atterwards 
his executors refuſe to meddle with the will, yet they may ſell the land, 
for it is a thing limited for them to do over and beſides the teſta- 


ment. Per Frowick Serjeant. Kelw. 44. b. 45. a. 17 H. 7. 


466 


(Note if 
this land 
wa in 
fenitee, 
Whar dif- 
ference ?) 


15 H. 7. 12. a. S. p. Le. 6. S. C. cited incaſe of Bonefant v. Greenvill. 


FS 


8. If a man has feoitees in his land and wills that hrs executors 
frail fell his land, and he makes no ex:cutors, the ordinary ſhall not 
meddle with the land nor adminiitrator, for the ordinary can only 
meddle with things teſtamentary, as goods, and the adminiſtrator, 
who is his deputy only, can do no more ; and it was lately adjudged 
in Cam. Scacc. per omnes J. Angl. that if a man makes a will of 
his land, that his exec#itors ſhall ſell the land and alien, &c. if the 
executors refuſe the admini/tration and to be executors, now the ad- 
miniſiratir or ordinary cannot fell nor alien it. Quod fuit conceſ- 
ſum, Per Rede and Tremail for good law. 15 H. 7. 12. a. b. 


9. If a man wills that hi; executors ſhall alien his lands, without 


naming their proper names, if they refuſe the adminiſtratian and to be 


executors, yet they may alien the land, Per Fineux and Tremaile, 
and not denied by Rede. 15 H. 7. 12. b. 

10. If a perſon be named by the will to ſell, and he refuſes, he 
that ſhall have advantage by the ſale ſhall compel him by ſub- 
pena, quod fuit conceſſum per Cur. And if the perſon named en- 
feoff others, a ſale by thoſe jecond ferffees is merely void. Kelw. 45. 
Soft? Th 7: 

11. Note, that if a man wills by his will, that his executors ſpall 
fell his land, and makes twa executors, and dies, and the one proves 


But the ex- 
ecutors may 
fell though 
they retiuſe 
co Prove 
the wiil 
for it is not 
given to 
them as ex- 
ecutors. 2 
10.26. Trin. 
22 Car. 2. 
in cale of 
Pitt v. Pel- 
ham. Arg. 


the teſtament, and the other refuſes, and he cho proves ſells the land, . 


this is good by the ſtatute 21 H. 8. 4. where it was expreſſed, that 
it was doubted at the common law whether the ſale by the com- 
mon law was good or not; quod nota bene. Br. Deviſe, pl. 26. 
cites 21 H. 8. 4. 

12. Deviſe of lands to his wife for life, and that after her de- 
ceaſe his wife or his executors jhould ſell the land ; fale by the wife 
icems to be good. Per Shute J. Godb. 46. Mich, 28 and 29 Eliz. 


He made 
his wife and 
anther xe 
cutors ; the 
other exe- 
cutor died; 


the wife , and the ſale held good. Le. 220. Anon. 


13. A. ſeiſed of the manor of D. deviſed it to three and their heirs 
to ſell it at the beſt profit, and to convert the money thereof com- 
ing to the performance of his will; and in the concluſion of the will 
he makes them his three executors, and dies; one of the three refuſed 
to meddie with the will or ſale, and the other two {ell the land in 
the life of the third. Adjudged the ſale good by the two, either by 
the common law, or by the ſtatute of 21 H. 8, 4. For when he 
deviſed the land to three to ſell, this doth tantamount as if at the firlt 
he had deviſed that ſuch his executors ſhould tell ; and in ſuch a 
; Nn 3 | caſe 
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Deviſe. 


caſe the ſale by two, the third refuſing, was good; for they two 
may perform the will without the third; but the ſtatute makes it 
clear. Cro. E. 80. pl. 43. Mich. 29 and 30 Eliz. in Scacc. Bo- 
nitant v. Greenfield. | 
14. To be fold by his executors, or one of them, and makes ſeve. 
ral executors; ſale by two of them is good. Mo. 341. pl. 464, 
Hill. 35 Eliz. C. B. Townſend v. Walley. 
D. 210. pl. 15. Deviſe that his executors /hall ſell lands with the ent of J. S. 
8. Danne v. if J. S. dies before the aſſent, the executor ſhall not ſell. 2 Brownl, 
Tc. T9 fac. C. B. 


Johnton 
S. P. Dal. 45. pl. 36. S. C. and S. P. 


So where 16, Deviſe that executor ſhall ſeil, executor F executor may ſel 

the deviſe itaſtandi he 1 he t1 f the devi 

ne Notwithſtanding he is not in elle at the time of the deviſe, Per 
5 4 


i Wink 3 Brownl. 194. Trin. 10 Jac. C. B. in caſe of Rolls if 


might tell; Maſon, 
the heir of 


his heir may fell. Arg. Bulſt. 219. c11es 19 H. 8. 10. 
7. A. deviſed lands to be fold by the heir of B. B. is a. 
taint for felony in life of A. A. dies; the eldeſt ſon of B. cannot 


ſell the land, for he is not heir; the blood is corrupt. He is iſſue 
of B. Jenk. 203. pl. 27. 


- 5 


was decreed to ſell. Chan. Caſes 180. cites 18 Jan. 1659, the ca 
of T enant v. Brown. | 

19. Lands were deviſed to be ſold Py executor who dies, The 
282 children for whoſe benefit the ſale was ordered, prefer their 

ills againſt the heir; heir demurrs becauſe but an authority in the 
executor which is dead with him, but the demurrer was over ruled, 
Ch. Caſes 35. Mich. 15 Car. 2. Garfoot v. Garfoot. 

20, If a deviſe be ts an heir on condition to ſell, it is a void con- 
dition, but yet it is good by way of truſt in equity, and the heir 
muſt ſell. Arg. Chan. Caſes 177. Trin. 22 Car. 2. in caſe of Pit 
v. Pelham. Ti 

Decreed in 21. Lands were appointed to be ſeld, (but no deviſe was mad: i 
3 4 the) and the money to be diſtributed between the wife and heir at 
veniees of law, and three other relations. Whether the heir ſhall be forced to 
execurr fel] the land after the death of the executor, there being no party 
—_—_— named to fell. Ld. K. took a difference between 2 deviſe of money 
2 Jo. 26. ont of the preſits raiſed by ſale of lands, that the firſt ſavours of a 
5. C.— And truſt, the laſt amounts to a diſheriſon, and is more than a charge 
Beit de, , upon the land in the heir's hands, and fo diſmiſſed the bill in 
and fo re- favour of the heir; but with directions that this ſhould be no pre- 


verſed the cedent, Chan. Caſes 176. 180. Trin. 22 Car, 2. Pitt v. Pel- 
diſmiſſion ham. | 

upon adviſe 

of the judges. For when no perſon is appointed to ſell, it ought to be intended that he ſhall ſell 
who has the eſtate, which is the heir. Lev. 304. S. C. 


* 22. Lands 


[ 


22. Lands were deviſed to be fold for payment of legacies, and — 44: 
; 2 ole 45. S. F. 
none expreſſed to jelt, the fame decrecd to be ſold by the executors, * 


and the ſald* legacies to be paid thcreout according to the will. 2 o if it be 


land in the 
hands of 


64% fei, and fo expreſſed in the will. 15 H. 7. 12. h,———\Where the deviſe is for payment of 


Ch. Rep. 301. 30 Car. 2. Carvill v. Carvill. 


"&bts, or for charitable uſes. Arg. Agreed 2 Jo. 25, 26. and cites 15 H. 7. 12. D. 171. Le. 


420. Anon. Sale by jJurv.v ng Ex: cutor held good. 


23. Executors were directed to ſell land, and with the money a- 
riſing out of the ſale and ſurplus of teſtator's perſonal eſtate to pur- 
chaſe annuity of 1001. a year for J. S. for her lite, &c. Ihe execu- 
tors renaunced. Adminiſtration with tae will annexed was granted 
to J. S. and a bill was brought to compel a ſale, and the heir to 
join. But the executors not being made parties, the ſame was ob- 
rected ; becauſe notwithſtanding they had renounced yet the power 
of ſale was faid to continue in them, and that it was collateral to 
their executorſhip. But there being a power only, and no ęſtate 
deviſed to the execufors, the objection was over-ruled. 2 Wms's 
Rep. 308. Mich. 1725. Yates v. Compton, 


0 


(Q. e) Sale. By whom. No Perſon being ap- 
pointed to ſell. 


{hall be fold by his * executors, and the naming them execu- 4 7$- 


Is DEYVISE of lands t9 be fold for payment of his debts. It S. P. Arg. 


tors is ſufficient, Per Gawdy J. 2 Le. 145. in Inchly and Robinſon's Keilw, 45. 


caſe. a. Trin. 17 
| H 7 S. P. 


| per Reade J. Quod fuit conceſſum per Cur 

S. P. and not his feoffees. Per Rede Tremaile Frowike and Fineux in a manner atiicined it. 
Br. Teſtament pl. 7. cites 15 H. 7. 11. — 80 in cafe of {ezacies. See Carvill v Car i. 2 Ch. 
Rep. 301,-—— They ſhall be intended truſtees though not named as ſuch. Fin ep. 432. 
Dormer v. Dormer.——Becauſe teſtator gives authority, but appoints n perſons expreſsly to ſell, 
ſo the. [aw intend; it to be by ſuch as are to pay his debts, and that is his executor. or one execu- 
tor. Arg. agreed, And. 146. in cafe of Lock v. Loggin.— And if one of them dies, the other 
may fell. D. 371. b. pl. 3. Mich. 22 & 23 Eliz. Anon. S. C. cited And. 145. pl. 193,——— 
S. C. cited Arg. Bridgm. 106. and cites alſo 15 H. 7. 126. S. P. accordingly.—— Dal. 106. pl. 56, 
Trin. 15 Eliz. S. P. | 


2. Where lands were deviſed to be ſold, and the monies to be diſtri- 
buted to ſeveral perſons, and no perſon was named to ſeil, there by con- 
ſent of counſel it was decreed that the executors ſhould ſell. Chan. 
Cafes 179. cites 13 Nov. 13 Car. 1. Lockton v. Lockton. 

3. As for my lands, tenements, goods and chattles, give and be- 
queath ee after my debts paid, to my five daughters 1001, a- 
Piece, and to be paid at their ages of 20 years; alſo I give to my wife, 
whom I make my executrix, all the reſt of my lands and tenements, 
goods and chattles. The perſonal eftate was not ſufficient to pay the 
debts, nor could the executrix out of the profits of the premiſſes, being 
but 631. per annum, raiſe moncy to pay the debts and the daughters por- 
tions, being 50 I. Therefore the court conceived it was intended 
by the will, that the executrix ſhould raiſe money to pay the debts 

Nn 4 | and 


: 
* 


468 f Deviſe. 


and legacies, and decreed the executrix to ſell accordingly, and by 
ſale to ſatisfy the plaintiffs. Chan. Cates 179. cites 1 Feb. 16 
Car. 1. Hughs & al' v. Collis. 


[469] (R. e) At what Time the Sale may be made, 
And in what Cafes, if not fold, the Heir may 
Enter. | 


I. FF 2 man deviſes his land to be fold by his executors, and dies, 
and his heir enters and dies ſeiſet, and his heirs enter by diſcent, 

yet the executors may ſell the land according to the will of the de- 

viſor ; per Newton J. Br, Deviſe, pl. 32. cites 11 H. 6. 12. 

2. If a man deviſes his land to 3 by his executor, and dies, and 
the heir enters and charges the land, and aften the executor ſells, the 
vendee ſpall hold diſcharged. Per Brudnell Ch. J. Br. Charge, pt, 
15. cites 14 H. 8. 10. 

3. Se if the heir ſuffers a recovery or levies a fine, Ibid, 

4. $9 where a man 455 the heir and dies ſeiſed and his heir en— 
ters and the executors ſell, the vendee may enter; for he has no 
right, nor is any action given to him; for he has only a title to 
enter by the ſale, and therefore he may enter; for otherwiſe he haz 
not any remedy ; per Huls. J. Ibid. 

5. When it ſo Happens that the land cannot be fold, the heir ſhall 
have the fame. As if a man ſeiſed of land deviſeable, deviſes by his 
will, that his land ſhall be ſold by his executors, and dies, and al 
the executors die inteſtate before any ſale made by them or any gf 
them; in ſuch caſe the heir ſhall keep the land, and if cy que uſe 
of land in fee wills that . S. now his executor ſhall ſell, &c. and 
i: S. dies before any ſale made by him, then the ule is in the heir to 

cep to him and his heirs for ever, &c. Perk. ſ. 554. 

6. A man deviſed his lend to be foly by his exccutor after the 
death of the teſtator. One tenders to him a certaia ſum of money 
for the lands, but not to the value, and the executor afterwards held 
the land in his own hands two years, to the intent to fel] the ſame 
dearer to ſome other and took the profits all this while to his own 
uſe. Hert the executor is to make the ſale as ſcon as he can, and if be 
do not the heir uf the devifor may enter, for he tak the profits here ts 
his own uſe not as aſſets, But if a man deviſe that his ex- 
ecutor ſhall ſell his land, there he may ſell it at any time, for that 
he hath but a bare power and no profit, Litt. 383. and Co. Litt. 
230. 2. | | 

Ie — 7. Deviſe to J. S. for life, and after that his executor ſhall ſell the 
EE land; they may in the life-time of J. S. The word after is 28 
to e much as to ſay, after tus d-termination of the eſtate ; per Haugh- 


r ton J. 2 Bult. 125. Mich. 11 Jac. 

Can Of . 

J S. as where the deviſe was to J. S. ſor lift, and that after bis death J. S. or bis exe, 
ſoil fell, J. S. ma; fell the land ; per Clench J. Godb. 46. pl. 57. Mich. 28 & 29 Eliz. B. R. 
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| 9. The caſe was; Zachary Thomas, ſeiſed in fee of the manors 
b of D. S. and V. and having three daughters, Fane, Mary, and 
Sarah, ly his will deviſes D. to Jane and her heirs for ever, provided 
that ſhe marry my nephew Theophilus Thomas at or before. ſhe attain the 
age of 2.1 years, and this eſtate was of the value of 2001, per an- 
num or more, and if ſhe refuſe to marry my ſaid nephew Theophilus, 
N or be married to any other before ſhe attain the age of 21, then he de- 
wilrs D. to his ſecond daughter Mary, and 10 her herrs, and he deviſes 
F. to Mary and her heirs with the lixe limitations, and J. to Sarah 
and her heirs; and then he ſaid, provided, and my will is, that if 
neither of my ſaid daughters Sali ve married to my ſaid nephew before 
their reſpective ages of 21, then J deviſe my ſaid eftates of D. and S. [ 470 ] 
to my <vife and five other truſtees, and they to fell and diſpoſe of the 
ſame, and the monies raiſed by ſuch fale to diſtribute among his faid 
daughters as they fhall think them deſerving ; and it is further found 
by the jury, that Theophilus dice being an infant of 12 years of age, 
Jane the eldeſt daughter being then 14 years of age, but that Theg- 
philus never demanded her conſent, or that ſhe ever refuſed to give 
it, The clauſe that ſays that if Jane or Mary do not marry Theo- 
Philus before their age of 21, that then the truſtees may ſell, * not 
ive an intereſt to the truſtees till their age of 21. Skinn. 301. 
lich. 3 W. & M. in B. R. and 320. Trin. 4 W. & M. in B. R. 


Thomas and Howell. | 
9. A. deviſed that his executors ſhould ſell lands, and with the 


money and ſurplus of his perſonal eftate purchaſe an annuity of 100 l. 
for 5 S. for life, out of which ſhe ſhould maintain her children, and 
gave 3ol. to each child to be raiſed out of the 2 annuity and his 
perſonal eflate. J. S. died within three months after the teſtator. 
The executors renounced. The adminiſtrators of J. S. ſhall com- 
pel a fale, and the money ariſing thereby he paying the chil- 
dren's legacies. 2 Wms's Rep. 308. Mich. 1725. Yates v. 


Compton, 


(S. e) Sale directed or compelled by Equity, None 
being appointed to Sell. 


I, W HERE a man declares by his will that his feoffees ſhall 
alien his land for payment of his debts and dies, now the 
creditors ſhall compel the feoffees to alien; per Fineux, which was 
agreed by Reede and Tremaile. Br. Feoffments al. Uſes, pl. 12. 
cites 14 H. 7. 33. and 15. H. 7. 11. | 
2. And if the will be that a ſtranger ſhall alien to J. S. now F. S. 
Mall compel the ſtranger by ſubpoena to alien to him, and the feoffees 
cannot alien, Br. Feoffinents al. Uſes, pl. 12. cites 14 H. 7. 33. 
and 15 H. II. per Reede and Tremaile. | 
3. But if the will be that the feoffees ſhall alien the lands for diſ= | 


tribution, &c. now none could compel them to make W * 
eede 
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Reede and Tremaile, which was agreed. Br. Feoffments al, Uſes, 
pl. 12. cites 14 H. 7. 33. and 15. H. 7. 11. 

4. Land was deviſed to be fold, and the money thereof coming 
he deviſed to children, but the land could not be ſold, becauſe there 
was none appointed by the will to ſell the ſame, yet ordered to be 
fold. Toth. 116. cites 39 Eliz. Hire v. Wordal. | 

5. By Keeling Ch. J. If lands were deviſed to executors to ſell it 
is aſſets in them if they fell, and if they do not fell, they are com- 
pellable in Chancery; fo by Twiſden of the Heir, it there be no other 
aftets. - 2 Keb. 324. Hill. 19 & 20 Car, 2. B. R. in caſe of Mac. 
tin v. Holmes, : 

6. The words of the will were theſe ; my will and mind is, and 
I do hereby authorize that my executors hereafter named ſpall ſell my 
tands and words thereupon growing, to any perſon or perſons, 
and their heirs, for the beſt value and with the monies therely 
raiſed to pay all my juft debts. 16 Feb. 1655. the Lords Commil. 
ſioners aſſiſted with judges (the executors being dead) upon view 
of precedents decreed the heirs to ſell, Cited Chan. Caſes 180. 
as the caſe of Aſhby v. Doyl. 

7. Deviſe that his executors ſhould receive the rents, i ues, ana 
profits of his real and perſonal eflate, and after payment of his debt; 
to raiſe portions, and then deviſes all his lands, after payment, to ſe- 
veral perſons at future times. The Maſter of the Rolls declared, 
that if the rent and profits are not ſufficient to pay the debts in a 
reaſonable time, he would decree a ſale, and that the ſales ſhould be 
out of all the deviſee's lands, 2 Vern. 26. pl. 17. Trin. 168). 
Berry v. Aſkham. | | 

8. In a deviſe of lands to pay debts, if the creditors bring a bill 
to compel a fale, the heir is generally to be made a party. Secus in 
caſe of a truſt created by deeds to pay debts. 3 Wms's Rep. 92. 
Hill. 1730. Harris v. Ingledew. | 


(T. e) Waived or Diſagreed to. 


1. 1 F ceſty que uſe had willed that his feoffees ſhould make eſtate 
to A. for FA, remainder to B. in fee. In this caſe, if A. re- 


fuſes, yet the feoffees were compellable to make eſtate to ſome other 


for the life of A. the remainder in fee to B. and this immediately; 
and if it be of land deviſeable remainder-man may enter in the life if 

tbe = er. D. 310. cites Trin. 37 H. 6. | f 
2. Note; per Bromley Ch. J. and others, where a man deviſes 
his land to a ſiranger for life, the remainder to his ſon in fee, and dies, 
the ſon may wave the Aruije and claim by deſcent, and yet he ſhall nit 
avoid the term, no more than where a man leaſes for years and dies, 
the leaſe is good, and yet the dying ſeiſed is good alſo to toll the 
entry; for it is not like to the caſe where the father deviſes to the 
ſon in tail, the remainder to a ſtranger in fee; there the heir oe 
| EN no 


cy 7 UN 


-— Deviſe, * 
not claim in fee for the loſs of the remainder in fee. Br. Deviſe, 
pl. 41. cites 2 M. 1. | 
2. A. deviſed his land to M. his wife, till P. his daughter ſhould 1 


pe nineteen then to P, in tail remainder over in fee, and deviſed 
further that P. ſhould after her being nineteen pay AH. 121. per 
annum in recompence of her dewer, and if P. failed of payment that 
M. ſhou!d have the land for her life. M. before P was nineteen 
brought writ derber and recovered a third part; M. ſhail not have 
the 121, per annum, after P. is nineteen; for it is againſt the in- 
tention of the will that ſhe ſhould have both and the acceptance of 
the one is a waiver of the other; adiudz-d and affirmed in error. 


Cro. E. 128. pl. 3. Hill, 31 Eliz. B. R. Goflia v. Warburton 
and Erie. 


(U. e) Waived. 
Where, if not waved, it muſt be taken as the Will 


gives it. 


| eiſed of lands in fee-ſimple and fee-tail, and having two 
A. cls B. hos delle 2 lands in fre-hangle to B. 
and the lands in tail to C. If B. will claim part of the intailed 
lands ſhe muſt quit the fee ſimple lands. For ſhe muſt acquieſce 
in the will, or renounce any benefit by it. And per Ld. Cowper, 
in ſuch a diſpoſition it is upon an implied condition, that each party 
acquieſce and releaſe the other, eſpecially where the teſtator had 
plainly the diſtribution of his whole eſtate under his conſideration, 
as in the principal caſe, 2 Vern. 581. Hill. 1706, Noys v. 


Mordant. 


14721 


Chan. Prec, 
265 pl 216. 
S. C. but 

S. P. does 
not appears, 
— 1b. 
Equ. Rep. 
2. S. C. & 
S. P. ac- 
cordingly. 
— 8. C. 
cited by 
Las . 
Talbot and 


ſaid, that when a man takes upon bim to deviſe what he had no power to do upon a ſuppoſition, that 
his will be acquieſced under, this court compells the deviſee, if he will take advantage of the 
will to take entirely, but not partially under it as was done in the caſe of Novs v. Monnawr, 


there being @ tacit condition annexed to all deviſes of this nature that the deviſee do not diſturb the 


diſpoſition which the deviſor hath made; and that ſo are the caſes that have been decreed upon 
the cuſtom of London. Caſes in equity in Ld, Talbot's time 182, 183. Hill. 1735, in cafe of 
Streatfield v. Streatfield. 


2. A. by marriage articles agrees to leave his wife 8o0 l. &c. S. C cited 
but notwith landing that, or any thing in the articles ſhe ſhould not be — 8 
debarred of any thing which A. ſhould give her by will, &c. He b . 
will gave her 10001. Per Cowper Ch. the will imports a diſpoſition 
of the whole eſtate, and ſhe muſt renounce the articles or the will; 
ſhe cannot take by both. And if ſhe will take by the will 
ſhe muſt ſuffer the will to be performed throughout. 2 Vern. 555. 

Paſch. 1706. Herne v. Herne. 

3. So where the eldeſt ſon was intitled by the marriage articles 
to an equal ſhare of one third of his father's perſonal eſtate, and 
the father left 7000 /. by the will, he muſt renounce either the will, 
er the article; and gannot take the benefit of both; and the will, — 

| | e 


! 
1 


he takes by that, muſt be looked upon as a ſatisfaction of what he 
might claim by the articles. Ibid. 556. S. C. 
And where 4. The wife of a freeman of Lond; mult content herſelf to take 


the will either by her huſband's will, or elſe by the cuſtom, but muſt not 
3 dälaim the perſonal eſtate by both, unleſs it be fo expreſsly given by 


in ſome the will. But her claiming her cuſtomary part will not bar her 
eaſehold claiming freehold eſtate deviſed to her by the will. Ch. Prec. 351, 
ns. „e Mich. 1712. Kitſon v. Kitſon. 

to J. S. it was decreed per Ld. Macclesfield that ſhe Mould be allowed a moiety of the value of 
thoſe houſes gat of the teſtamentary part over and above her cuſtomary part and fo J. S. be let into 
potlettion preſentiy. Ibid. his deczee as to the freehold and leatehold deviſfed to her for life 
was afterwards reverſed in the Houſe of Lords. G. Equ. R. 29. S. C. — 8. P. per Ld. C. 
Macclectic!d Ch. Prec. 508. Babington v. Greenwood. 


5. By marriage articles 1400 J. was to be laid out in land and ſettle 
en he toiſe for lite, &xc. The huſband died without iflue before any 
purchaſe, but made her executrix a4 /:ft her more than 1400 J. per- 
ſenal ęſlate. Decreed per Harcourt and athrnged per Cowper C. 

1 4-2 ] that the may take by the articles, if ſhe inſiſts upon it, but if ſhe 
takes by the will it muſt be deemed a fhtigaction of the articles, 
Ch. Prec. 400. Paſch. 1715. Linguen v. Souray. 

6. A. the anceſtor by articles previous lo his marriage in 1677, 
agreed to un certain lands to the uſe of himſelf and M. his intended 
wife for life, remainder to the heirs of the boy of A. an M. to be be- 
gotten, remainder over ; A. made a ſettlement in 1699s but not pur- 
fant to the articles, and had B. a ſon and IL. and H. two daughters, 
A. in 1716, upon the marriage of B. ſettles other lands, in conſidera- 
tion of B's marriage, in the vſual manner; and in 1723, levies a fine 
of the lands in the deed of 1698, to the 1ſ of himſelf in fee; and in 
1725, makes his will and drviſes part of bas lands to L. and M. his 

tuo daughters, and all the reſt of his real eſtate to truſtees to 
the uſe of his grandſon for life, with remainders to fuſt, &c. ſon 
in tail, remainder to daughters, &c. and with direction out of the 
profits to educate the grandſon, and to place out the reſt at inte- 
reſt, to be paid to the grandſon at twenty-one years of age; and 
if he does not attain that age, to be paid to L. and M. his ſaid 
daughters, their executors, &c. Ld. C. Talbot held, that though 
tne grandſon is not to be bound by the deed, which did not purſue 
the articles, yet he decreed him to make his election in ſix months 
after he comes of age, either to ſtand to the will or the articles, 
and if he chuſes to take the lands which ought to have been 
ſettled, the daughters (his aunts) ſhall be f out of the lands 
deviſed to him, which ſhall be conveyed to them in fee. Caſes in 
- u. in Ld. Talbot's time 176, Hill. 1735. Streatfield v. Streat- 
eld. 


(W. e) Qual 


Devile, 


(W. e) Qualified or corrected and made good. 


1. A Deviſe void in law by reaſon of a miſ-recital sf a grant, and 


by reaſon of an attornment, yet was holden good in equity. 
Toth. 143. cites 38 Eliz, Bacon v. Bull, 
2. Money de viſed by the plaintiff's father to the plaintiffs out of 
certain lands which were to be ſold by the defendant, the lands were 
istailed and in the deed there was a proviſo, that if the heir went 
about to ſell the fame, it ſhould be void, being againſt the ſta- 
tute of 32 H. 8. It was ordered to be fold. Toth. 184. cites 38 
Eliz, Thynn v. Kinſmell. 

A. makes his niece executrix, and aſter his wife is privement 
enſeint and delivered of a daughter, the will is void by the civil law, 
but deviſe of the land is good by our law, Per Jones J. Whitlock 
ſ. contra. Palm. 58. Hill. 3 Car. B. R. | | 
4. A legacy was deviſed to A. of 20001. to be made up of debts 
due to teſtator, and a ſchedule whereof was annexed to the will, but 
thoſe debts were deficient by 3ool. yet aſſets being confeſſed the 


whole 20001. wis decreed. Fin. R. 152. Mich. 26 Car. 2. Pet- 


tiward v. Pettiward. 


5. Lands deviſed to a daughter in hekneſs, teſtator recovers and 2 Vern. 
has a ſon, the daughter ſhall not carry the land from the fon. Cited 1 


by Ld. Nottingham. 2 Ch. Caſes 16. Hill. 31 and 32 Car. 2. in Subpœna. 
cale of Winkheld v. Combe. —8. c. 

: cited per 
Cur. 2 Vern. 416. and ſays the ſon was relievahle even by the opinion of the judges. 

A. being a widower and having a ſon and ſeveral children, married M. who had B. a daugh- 
ter. A. made his will and deviſed 1000 J. to B. his wife's daughter, and to the child en wentre lu 
* mere, if a daug! ter 1000 I. but if a ſen, then it executor; ſhould! purchaſe 1609 b per antun, and ſcttle * 
the ſm in tail-male, remainder to B. the plaintiff, The wife was delivered of a fon ul did living A. 
About fivs years after A. died, aad his wife enfient with a daugl ter, for whom no provijien was left. 
B. prays the lard may be purchaſed and ſettled an ler; for in a deviſe of lands in tail, remainder over, 
if deviſee dies without iſſue the remainder ſhall take place and this is the ſame reaſon here. But 
per Ld, Chancellor, in a deviſe I cannot help where the /:v 72s the eſtate, but in equity if there 
falls out an unforejren accident, which if teſtator bad foreſeen be accu hawe altered bis will, I ſhall conſider 
of it; his meaning was to provide for a daughter, in cafe he ſhould leave one born after his death, 
and though there was no ſuch daughter (viz. whereof his wife was enſeint at the time of making 
the will, and to which only the words extend) Yet here is the e i» fe. And directed a bil 
to be brought to which the poſtbummes dla ier hond be party, and both cafes to be heard together. 


2 Ch. Caſes 16. Hill. 31 & 32 Car. 2. Winkſield v. Combe. 1 
| [4744 


6. A. has four daughters, E. F. G. and H. gives them portions 
(naming them) and appointed his real eftate to be f and added to 
his perſonal eſtate ; A. has afterwards anther daughter named J. 
who is not provided for by the ſaid will, This daughter J. ſhall 
have a ſhare of the real eſtate appointed to be fold, but not of the 
particular portions. 2 Chan. Rep. 210. 32 Car. 2. Coles v. 
Hancock, \ 

7+ A. charges lands with a portion for a daughter by a firſt Chan. Prec. 
Venter, and then marries and ſettles part of theſe lands for the join- |": * 
tere on a ſecond wife, who has no notice of the charge. A. 1 fully S. p. 

EJs conceiving — Ven. 


474 , Devite. 


* cenceiving and thinking the portion would take place of the jointure, Wi 

Nowe by will gives other lands in lieu thereof. The wife in combina- Fl 

caſe S. C. tion with the heir refuſed to accept the deviſe. North K. decreed h 
As. P. the daughter to hold ſuch part of the lands deviſed to the wife 

as ſhould be of equal value of the lands compriſed in the jointure t 

till her portion was raiſed. Vern. 219. Hill. 1083. Reeve v. \ 

Reeve. 1 

8. A. by will gives ſeveral legacies and makes two fe rangers ex- n 

ecutors; he lived many years after, improved his eſtate much, and , 

has ſeveral children born ſince the will, and dies. The court would : 


not make the executors truſtees for the children as to the ſurplus of 
the eſtate, but diſmifled the bill; per Lds. Commiſſioners. 2 Vern, 
104. Trin. 1689. Hill v. Brewer. 

9. One deviſes ta two of bis fiters 400 l. a- piece, and to his third 

er what his executirs fuld think fit, The court decreed the 
third ſiſter ſhould have 400]. alſo, and be mage equal to her two 
other ſiſters, if the eftate would hold out. 2 Vern. 153. Trin, 
1690. Wareham v. Brown. | 3 

10. A. made his wife and J. S. executors, his wife being old 
and unable to get in the eſtate, and made his wife reſiduary legatee ; 
the wife died in the life of A. who left four children; they 
brought a bill againſt the ſurviving executor, and their bill was 
diſmiſſed. Cited per Hutchins Commiſſioner (but names neither 
time or perſon.) 2 Vern. 149. Trin. 1690. in caſe of Cordell v. 

en. | 

11. A. deviſes to T. aud his heirs, upon truft that he ſhould convey 
it to ſuch of the relations of the teftator as he ſhould think beſt, and 
meſt reputable for his family. A. dies without iſſue, and the heir at 
law, who was the te/tator”'s brother, prefers à bill againſt the defen- 
dant to have him convey the eſtate to him. It was in proof on the de- 
fendant's part, that the teſtator befire the making of his will did 2 
times declare, that the plaintiſf was an ill huſband, and would ſpend 
his eflate if he ſhould leave it to him, and ſeveral other expreſſuns 
ſhewing the diſlike of the teſtator to the rent f But per Cur. there 
being nothing in proot ”_ the plaintiff of any miſ-behaviour 
fince the deceaſe of the teſtator, this court will judge it moſt reput- 
able for the family, that the heir at law ſhould have it; and for the 
diſcourſes which were before the making of the will, thoſe were all 

at an end by making the will, and notwithſtanding all theſe diſ- 

[ 5 ] courſes, it cannot be denied but if the truſtee would give it to him, 

+75 ] he was not diſabled to take it. 2 Freem. Rep. 198. pl. 273. Trin. 
1694. Clarke v. Turner. 

12. An eſtate was deviſed to he —__ by two truſtees to ſuch & 
his relations as they ſhould think fit, and they diſagreed and thereupon 
this court decreed it to be conveyed to the heir at law. 2 Freem. 
_ 199. in pl. 273. Trin. 1694. cited as the caſe of Moſciy v. 

Oſely. g 

2 Vern. R. 13. PA. being ſingle made his will, and deviſed all his perſonal 
104- Hills eſtate to J. S. Afterwards A. married, and had ſeveral children, and 


4 P. But died without 8 or diſpoſition, and now coram delegatis, of 


„„ 1 1 Py © —_ a 


bill diſ- whom 


Deviſe. 475 


whom Treby Ch. J. was one, it was ruled that there being ſuch an mined. Per 
alteration in his circumſtances and eſtate, fo different at the time of Commiſ 
his death from hat they were at the time of making the will, here — 
was room and * preſumptive evidence to believe a revocation, and that in which 


the teſtator continued not of the ſame mind. 2 Salk. 592. pl. 2. caſe the ex- 
ecutors 


Mich. 8 W. 3. B. R. Lugg v. Lugg. — 
lations, In Overbury's caſe they were relations. A. by contrivance of B. his nephery 
made a will and B. executor, aud Lid nothing in his ævill of his perſonal tate, which by this means 


the executor claimed, though eu left D but it appearing by ſeveral matters that A. intended 
i: for his ſon, xc. Decyfed for the ſon (an infant) aud defendant to be examined on interrogato- 
ries, and to he reſtraiged from confeſſing judę ments, &c. to creditors of teſtator, and the cuſtody 
of the infant takepArom him. Fin. R. 251. Paſch. 30 Car. 2. Corſellis v. Corſellis. 

= But that nl, a preſumptive revocation, and therefore if by ary expreſſion or other mans it had 
appeared that yr intent of it au, that it aid cui in force, the marriage had not been a revocation, 


Aid the ſentence given iu the ſpiritual court was attirmed. 12 Mod. 236. Mich. 10 W. 3. Lugg 
„ Lugg. 
14. A. wa ſeiſed of Black- Acre in fee, and White=Acre, in tail, kn — 
x inking 


and having Awo ſons, deviſed the tail-acre to his youngeſt ſon, and ne Ente 
to his eliliſt jon. The eldeſt entered upon the tail- be freehold, 
cre 3 whereupon the youngeſt brought his bill, either to enjoy the gives part 
tail-acre, or to have an equivalent out of the fee-acre; and per — 
Cow per C. this deviſe being deſigned as a proviſion for the youngeſt fon. An old 
ſon, the devi N Black-Acre to the eldeſt fon muſt be anuderſtead to fleeping in- 


be with a dt condition to ſuffer the youngeſt ſon to enjoy quietly, — 


or elſe t the youngeſt fon ſhould have an equivalent out of the the young- 
fee-acre, Ad decreed accordingly. G. Equ. R. 15. Hill. 7. . 
119, CITES 


Ann. Anon. 18 Car. 
Pountney v. Pilkington. 


15. A. deviſed lands to his eldeſt ſon, and other lands to his 
voungeſt ſon in tail, and if beth his ſaid fons die with (inſtead of 
without) i ue, then the whole to Burr and his heirs. Both the ſons 
died without iſſue. The jury (taking the will in ſuch ſenſe as was 


conſiſtent with reaſon and good ſenſe) found for Burr the plaintiff. 


$ Mod. 59. Mich. 8 Geo. 1. Burr v. Davall. 

16. A man deviſed to the now defendant by the name of his Coram 
youngeſt fon John and his heirs, all his eſtates in I. and in cafe his — 
fon ſhould not live to attain the age of 21, /eaving no iſſue lawfully be- coln Inn 
getten, he deviſed the otates to the plaintiff Elizabeth his eldeſt daugh- Decem. rg, 
ter and the heirs males of her body, with the limitations ever to his 7744 
other daughters; and in caſe his fan ſhould attain the age of 21 years, Lytea. 

, then he deviſed the e/tates to be ſold, and the money ariſing from ſuch 
ſale he deviſed among / all his daughters as an augmentation to their 
fortunes, There was a great deal of timber upon the eftate, which 
John the ſon was cutting down, and now they moved for an injunc- 
tion to ſtay him. 

Sollicitor-General for the injunction ſaid, there were many caſes 
where this court would grant ſuch injunctions in favour of perſons 
not intitled to an action of walt at law, as where there is tenant for 
life, remainder for life, reverſion in fee, ſo for an infant in ventre 
{a mere, and cited Freeman's Reports Trin. Term 1680. And [ 4761 


Lord Chancellor was of opinion, that he ought to grant an in- 
junction; 


Deviſe, 


junction; he ſaid he thought he was to be conſidered as a truſtee of 
the inheritance for the benefit of the daughters, and that it was the 
intention of the teſtator, he thought, to give him the benchcial 
intereſt, but that it would be ſtrange if he was to take away under 
ſuch a deviſe the greater part perhaps of the eſtate. 

He ſaid, though there had been no caſe determined where this 
court had granted an injunction to ſtay waſte for an infant in ventre 
ſa mere, yet he ſhould not ſcruple to do it if ſuch a caſe ſhould hap- 

pen, and he ſhould be inclined to reſtrain an heir at law in calc of 
an executory deviſe. 

Injunction granted, and made perpetual. 

Note, the particular reafon upon which he founded his judgment 
he declared to be, becauſe he looked upon the deviſee John as a 
truſtee by the intention of the teſtator. 


Ce 
(X.e) Money deviſed to be inveſted in Land, and 
Vice Verſa, How conſtrued in Equity. 


I, I give Martha my youngeſt daughter the ſum of 4007. 10 le 

paid unto her by my executors within one year next after my de- 
ceaſe. But Iwill and my deſire is, that Cornelius Collet (the huſbond 
of Martha ) upon the payment of the ſaid 400 l. ſhall give 74 ſecurity 
as my executor ſhall approve of, that the ſgid 400 l. fhall be laid out with- 
m 18 months next after, my deceaſe, and purchaſe an eftate of that 
value to be ſettled and aſſured upon her the ſaid Martha and th: 
beirs of her body lawfully begotten. Martha died within four 
months after the teſtator, leaving iſſue a daughter, who died within 
four months after her mother. The 4001. was decreed to the 
huſband, who had taken out letters of adminiſtration to his 
wife and daughter. 2 Vent. 355. Trin. 34. Car. 2. Collect v. 
Collet. 

2. A. had two daughters B. and C. A. made her will and 
deviſed 200 l. to her daughters to be laid out (by truſtees in the 
will named) in lands and ſettled to the uſe of C. and her heirs 
of her body, and if the ded without le, then ta the uſe of the chil 
dren of B. Before the 2001. laid out E. died without iſſue; B. 
having iſſue D. and E. The truſtees purchaſed land, and ſettled 
it on D. and E. and D. died, leaving F. a daughter. Decreed the 
whole to ſurvive to E. If the mymney had not been actually laid gut 
in @ purchaſe F. would be intitled to a moicty, for then there 
would have been no ſurvivorſhip. Carth. 15. Mich. 3 Jac. 2. in 

3 Canc. Anon. f 

— 4 3. Where money is deviſed to be laid out in land, and ſettled 79 
91. Paſch. the uſe of A. in tail, remainder to B. Chancery ought not to de- 
1706. S. C. cree the money to be paid to A. though he will have power over the 
eee land when purchaſed and ſettled by ſuffering a recovery, but the 
lands pur- truſt ought to have been ſtrictly purſucd, and the money inveſted 


chaſed are in land, and ſettled according to the will, and then the remainder- 
to de ſettled | | 


man 


il 
Vi 
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man has a contingency of A's dying before he can ſuffer a TCCO- A. and 
very; pe: Co per K. 2 Vern. 551. pl. 50. Paſch. 1700. Le- l 55 he 


may pra} 
gatt v. Shewell, & Lx. _ Weller. n 
the money, and that it be not | id out in 2 purchaſe, becauſe none have an intereſt in it but himſelf. 
Bu it he 4 [ay 7 FE Q PU? Daſs 2 10 ne CXECUT r {hail have 110 bei zent cf the money, Hut the heir. 
per Lord Maccle- field. Ch. Prec. 548. Mich. 1729. Scudamour v. Scudamour. 


4. 80001. was bequeathed to A. to be laid out in a a purchaſe of [ 477 [i 
nd by A. to be ſettled 92 4. fagglife, remainder to B. and his heirs. 
B. died in the life of A. Afterwards A. dicd, no purchaſe being 
made, Per Lord Maccleshcld though A. only was named to lay 
out the money, yet it was not ſo pe rlonal to he r, but her executors. , 
were implied _ included, and decreed the money to the heir at 
law of b. though ſhe did not bring a bill in A's life-time to inforce 
A. to make a purchaſe, and the rather becauſe the Heir was an in- 
faut, and to ſhall not ſuſter for his /aches in not bringing a bill in & 
te-time to lay out they min'y, Ch. Prec. 543. Mich, 1720. 
Scudamore v. Scudamore | 


(V. e) Nuncupative Wills and Codicils, 
/ 


I, A codicil is defined in the civil law, to be an act which con- 
tains diſpoſitions in probpect « of death, and made without the 
inſtitution of an executor. And whether a codicil is made at the 
ſame time, or before or after ti: will, or whether the one mentions 
the other or not, yet the codicil is conjidered as part of the will. 
Fin. Rep. 460. Mich. 32 Car. 2. Rogers v. Bampfield, & al'. 
And. in Marg. cites Domat 2 Vol. 140. 
2. A codicil is part of the will, and the moſt material part of it, Comyrss 
becauſe laſt made. The very meaning of the name codicil is a little 1 
will; and this was determined in the Houſe of Lords, the judges S. C. de- 


cpinions, then attending, being aſked on an app "al fro: n Lord 2 3 
dectee At- 


Macclesficld's decrec, on this queſtion, if this cCoicid be in "_ barate armed in 
Writing, and not annexed to the «vill, but gu d ta be annexed, Wes the Houſe 
ther it 2 re-publication -& the will 7 and 7 held, it wa 5 and o Lords. 
that the cadicil and will made but ane combleat will, and tie deeree 
was affirmed. Arg. Forteſcue' 5 Ren. 10, 193. Trin. 8 and 9 
Geo. 2. C. B. in caſe of Acherley v. Vernon. 

3. A. teſtament nuncupative is, when as the teſtator makes his 
will by words before witneſſes, But more properly it is ſaid, a 
teſtament nuncupative, when the teltator lies languiſhing for fear of 
ſudden death, dares not to ſtay the writing o of his teſt ament ; and 
therefore he prays his hn gry and others his neighbours, to bear 
witneſs of his laſt will, and declares by word what his laſt will is. 

And ſuch will is as ſtrong a as a teſtament or will in writing, and 
ſealed with the ſeal of the teſtator, if not that it be in ſpecial caſes, 
Ke. Perk. S. 476. 

4. The teſtator being ſeiſed in fee, deviſed the lands to bis wife 

'n recompence 1 of er dower, to hold 2 ling as fre Hou live „ole, and 


Vol. VIII. O o after 


Deviſe. 


after the determination of that Hate, then to his heir, pa: nz 19 his 
we ;fe 20 1, per ann. during her I. fe, and charge 1th er lan, „ of Which 
how as ſeijed A in fee, tz pay annuities to younTer £1924 Ur, e a; 1d 1900 {, 
portion to his daughter; afterw ards by a codicil be drviſcd all his lands 
te truſtees, and their heirs, ta the uſ* of the elleſt ſan and his hetrs, 
fer fo ! long time as he er they faul ſu 2 the wife ard children qui th 
t2 enjoy the annuitics and logacies; and if he could interrupt them, 
then he deviſed all his fee ſimple lands. to his wife, and to his two 
N younger ſons and their heirs. On a refer At to the two Ch. Juſtices 
Popham and Anderton, they held cla rlys that this deviſe to his 
eldeſt ſon by this codic!! was good, and that he had it not by deſcent, 
| but by purchaſe, and they thought that the firſt part of his will was 
[ 478 ] corrected by the codicil. And decreed accordin 2lv, Moor 726, 
Hill. 38 Eliz. in the Court of Wards. Digby's cale. 
5. 27 was bound in a bend of 8001. to iy and B. made his coil 
and C. executor „ and after declared his further will that 1 
ſhould have the bond, and died. C. ante hs will, but omitted thi; 
' codicil; and to compel him to prove it A. tacd C. before the com- 
miſiſioners for probat of wills, K&c. Pending which the bond was 
ſued at law; A. having filed this bill for relict, it was refolved that 
there ſhould be no relief for the legacy before the codicil prove, 
and that then he ſhould be relieved a! izainſt the bond, by reaſon of 


f the legacy; but the court ſupported the injunction till the hearing 
before the commiſſioners. Hard, 96. Paſch. 1057. in the Ex- 
2 chequer, Took v. Fitz-John. 
6. Nuncupative will is to be pr:ve/ only in the Spiritual Court 
and before. probate it is not pl-a1a! le in any court againſt an ani 
: rer. Chan. Caſes 192. Hill. 22 & 23 Car. 2. Verhorn v, 
ls 
Fin. Rep. 7. 1 bequeath to A. N. my 95 danghter a jetoel ſet with dia- 


294. S. C. monds, toiſhing her all Hu ppine/ 55 and 590 . to my god-daughbter, Mri, 
ede K. S. I give and bequeath g diamond badtin, and an emrad border; 
And afterwards by a Lode the teſtatrix bequeathed to her goc- 
daughter K. N. 500 l. in fiiver, and to her god-daughter N. 5. 

100 l. more than ſhe had given in her will. The court decreed. 

the 500 l. in the will as well as the 500 J. in the codicil to Mrs. 


K. N. 2 Ch. R. 110. 27 Car. 2. Newport v. Kinaſton. 


3 8. 29 Car. 2. cab. 3. 2 19. NV nuncuhative cwill ſhall be gu 
Ann. CAPs J 

nn wer the eltate beq ueathed exceeds 301. that 75 ns b proven 54 2 
Fna#ts tha oaths of three * witneſſes that te e preſent at the making therth, 


ſu: at ave mor unleſs the tet ator pid them 5r fame of them : bear witneſs thi 
e 4 9) will, nor unteſ5 it were u- « ; in the laſt ſickneſs 0 the di- 
e JUCN is Bit , eſs it 7 / ve laſt fic of 


Nt eli Fo &? 

at n Ceaſed and in the houſe of his du: ling: or where he bad 1770 refudent | 
law shall te11 days or more, except where he was ſurprized from his own ts | 
be «med GaN 1 dle { bej ore his Neft. ö 


i - . 
ne t9 prove a nuncup ative will, zr any thing relating the! eunto. 
9. S. 20. After fix months 50 ed after ſprating the pretended F | 
tamentary words, ng teſtimony / all be received of fuch nunc upativi | 
will, unleſs the faid t cy were committed to writing within ji 


days after making the fat 4 will, 
10. S. 20 


Devitſe, 


10. S. 21. Me letters teflamentary or provate of any nuncupative 
"vill hall paſs the ſeal al of any court till 14 days after the teſtator 5 
deceaſe, nor hal! any nuncupative will be proved, unleſs proceſs have 
pſu? 1 to call in the ales or next of kindred to the deceaſed, to conteſt 
it 7 if the y coll, 


11. A. makes his will in writing and B. executor, and gives ſome 


legacies, the reſiduum to B. E. dies in life of A. viz. Sept. 5, 
107 79. Teſtator knowing of the det of executor, makes a nuncu- 
pative cadicil on the bth Se pt. 1679. and gives to C. all that he 
had given to B. and dies I 3th Sept. 1079. This is a good diſpo- 


ftion. The nunc upative Will bei; ig gu,Gi a new vill for the reſi- 


dum, {which deviſe became totally void bye cath of B.) and makes 
no alteration of the will as to ſo much. There bei; ig now no ſuch 
will, its operation being determined. Raym. 334. Mich. 31 Car. 2. 
Stony well's caſe. 

12. If part of a wwillyn writing be mae by force or fraud, ſuch 
art may be dipole by a nu: cup ative will, wi. Non weill be an origi- 
nal will for ſo much. For ſuch part fo oh uined is void and no 
part of the will, (fo that it is as a part of cttate undiſpoſed of.) Per 
Commiſſioners Delegates. Raym. 334, 335. Mich. 31 Car. 2. in 
Stonywell's caſe. 


1 if A; poſſeſſe ed of an eſtate of 10001]. and by will in writing 


ety ves . * it to B. A. may give che re! n * a he 


2 1 makes his wiſe ny ix; it was urg © y ava the brody Ee 
not take as executor on! V, but by expreſs words of gift in the will. 
But by Finch C. the wife ſhall have the perſonal eſtate, and not the 
brother, for it was intended him only as exccutor. V ern. 23. pl. 16. ; 


Mich. 1681. Wilkinſon v. 


2 
1:7 


478 


Cai t 


Cutler. \ 


Coxctèer. 


An id. Ibid. 


| 299. 


pl. 


Hill, 


1692. in 


F- 
(Ale 


of 


Parton v. Barton. 


15. The teſta ator dec 74 A all / is real i 7 to to his ect and the. , * 


heirs, i in tr uſt that they out of th Je rents « ind Pre C its, WC ſhould pay s 
delt; aid 7 Tac! ts, and ge 1809 ” leg acy tg , . mts 5 the like 
ſum to one Bamfi eld and 25001. to one Warre his litter, the lad 
Drax, and having 7590 l. in his cet be br, a cada declare 
mind t9 be, that all the ms ny i His cl Jet 15. ould be a: 2 ; 
Rogers the 7 lainti ff nen 1, 2 2 o petph, md in Rich manner as 
le bad direfted her; and gave the ke vs of his clofet wh er 
ney was to the ſaid Ann, and 00 »1 after died. Ave exfpenters took 
the 1 mey out of the clojet, and pa; 4 the greatiſt part of the money to the 
leratees; and the lJegatces having received their ſeygril le. Zacies out 
of the money in the cloſet, it was ; decreed tney thould re *-pay it, and 
that the ſame ſhould be applied according to the direction and in- 
tention in the codicil, the plaintiff giving ſecurity for that purpoſe. 
Fin. Chan. Rep. 460. Mich. 32 Car. 2. Rogers v. Bainkeld. 


O00 2 16. A 
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* 


{ 450 


| 


yet ſuch will was allowed to be good, being proved by theſe two wit 


Device. | 


16. A citizen and freeman of London ſeiſed of lands, &c. and a 
pertonal eſtate by will nNuncup. tive, on his death-bed declared, viz, 
J hear that J. R. (who was heir at law) is inquiring atter my be. ith, 
and therefore I am reſolved to leave him nothing but what my father 
gave him by his w ill; I give all my eſtate to my wite, Pollexfen 
ſaid, that a nuncupfti; e will being wirolled by virtue of the cuſtin 
of Landon, is all one as a written will; the court inclined accors. 
inglv. And the reporter ſays, that in the caſe of CARTER . 
Hor xe. Paſch. 4 W. X M. Northe walmirmed this Caſe to be ad- 
Judged, that all paſſed to the wiſe in tec, and that it was ſo enjoyed 

accordingly, ex {ua certa ſcientia. Skin. 193. I rin. 36 Car. 2. 
C. B. Anon. 
17. A. ſeiſed in fee of lands limits a term for 100 years to tru. 
tees, for ſuch uſes as he by deed or will ſhauld appoint, and for want i 
ſuch apprintment, to attend the inheritance; ; 7 being r a baſtard mad: 
a nuncupatiy e will! in theſe w *, viz. I gi all, ail 75 J. S. and tber 
died without iſſue; Ld. Chance! lor aorced, that betore the fl 
of frauds, &c. a man might di {poſe or a truſt by parol, and that zi, 


J 7 * = 22 * 9 I 7 0 5 . 
TWIY Gu it «ty ail, art 9 "It 2 1 55 a t: YN! 2 Jears'y Gel 111 thi 8 Cale 


' 6 1 
le term Heli FEN PN Jetted #4 deed |} 77 fach 1 ſes as He s. 4uld a” — 


. 3 ; 5 72 ” ; 
pIint, (! 24 / 7 77 77 199 t., P9154 cement, t5 aiten1 the inherit, 4177 ery this 


1} 7 F : p 
reſts in s bim from mating any paroi ol diſpsjition, and the words all, al, 

mw . * 1771 % wi 2 ”y 4 s a 10 „ FI | 7 > 71 1 P 
Di? De 1TTERNUER Ef d. = * ar! je Uy [41 Glo * ern. 340. * 333 
X 1 1 , 1 * * WES 
Aich. 1085. Þ hruxton v. Attorne ey-General. 

» J . * . 
18. A. being very ill, deſired B. to make her will, who wrote 


down only names and iuitial letters to this effect, viz. to The. 
200 J. to for. Dad. 1001. to Reb. Cri. 50 l. to Si. to Self 101, 
and to feveral other perſons in like manner, fe avgv- 490 4 which 


voug mare than her g ite B. made an alteratian in a ſecond colun mi, 


$7 


by ſubſtracting part ot the ſums from ſome of the legate CS, as ſet 


So in the ons 1 ee and then told A. the ſenſe of itt 
propofed de: there were tro perſons in the reom that did na 
hear any thing that pa cd be twc n A. and B. but any Heard tit 
zeſtatrix at laßt prongrunce, that all , well; B. went to a ſcrivent 


to have the devifes drawn out at lenzta and in form, and before ſte 
returned the teltatiix died; the judge below pronoun iced for tn 
Wi! „ but upon an appeal to tne delegates it was reverſed; ; and in tas 


- 


cafe it was agreed, that if the will had been written in words 2 


— 


1 


length, fo as they had catzied a ſenſe and meaning in themlelycs, i 
nad been à 2004 will; for that there was one witnels that wrote it, al 
two that heard the teſtatrix pronounce that it was well, which wolle 
_ been intended to have a-nounted to a ſecond witnels, in regard i 

peared on all hands by ſeveral v itneſſes, that the teſtatrix did then 
ſeriouſly diſpole herſelf to the making her will; and diſtinguiſhed th 
Cale from the. caſe of one Ps. PPER, where a perſon diſpoſed herſclt © 
marc her will, and dictated it to a perſon, who wrote it down; and an- 


oth! r, note alledi inas a witneſs lay behind the hanging out of curisityyal 


nefles. But becauſe this will was not ſubſtantive, but was to take is 
ſenſe from the interpretation of the vitneiles,and ſo there would be in- 


uendo, upon inuendo, which made it purely a nuncupative will; * 
| uc 


Deviſe. : 


d ſuch not being atteſted by the number of witneſſes appointed by the 
VIZ, ſtatute of frauds and perjuries, the will and legacies were void. Abr. 
th, Equ. Caſes 404. 26 Feb. 1710. Davis v. Gloceſter. 
ther 10. Dr. Shallmer by will in writing gavs 200 J. to the pariſh of 
xten St. Clement's Danes, and after Prew the reader coming to pray 
/tim with him, his wife put him in mind to give 200 l. more rowards the 
Drd- charges of building their church, at waich though Dr. Shallmer 
. was at firſt diſturbed, yet after ſaid he werld give the other 200 l. 
ad- and bid Prew take notice of it, and the next day bid Prew remember 
ed what he had ſaid to him the day before, and dies that day. Mithin 
2. three er four days after the dector's wife puts down a memorandum 
; ia writing of the fjaid laſt deviſe, and jo did her maid; Prew died 
le about a month after, and amongſt Vis papers Twas found a memaran dum of 
t of bis cton Twriting, dated three weeks after the doftsr*s death of what 
ace he doctor ſaid to him about the 2001. and purporting that he had 
en put it in writing the ſaqe day it was ſpoken, but that writing which 
Ute was mentioned to be made the ſame day it was ſpoken did not appear, 
105 and theſe three memeramndumis did not exprefsly agree, About a year 
ale after, on application by the pariſh to the Commitlioners of charitable 
at utes, and producing theſe memorandums, and proof by Mrs, Shall- 
wh mer and her maid, they decreed the 200 l. but on exception taken b 
n the executors, the decree was diſcharged of this 2001. and my Ld. 
3% Chancellor held it t g9cd, becarſe it was not proved by the oath of three 
witneſſes; for though Mrs. Shallmer and her maid had mace proof, yet 
C Prew was dead, and the ſtatute in that branch requires not only three 
to be preſent, but that the proof ſhall be by the oath of three witneſſes. 
T Abr. Equ. Cafes 404. Trin. 1704. Philips v. the Pariſh of St. 
Ct Clement's Danes. | 
5 20, Feme before marriage ſaved 350 l. out of her maintenance 
[et money, which was in her brother's hands. The b rather gave a bond 
e for it to the baron, but the ſteward proving that the baron ſaid his wife 
10 Jau have the 350 l. and that it ſhould be placed out for her benent; 


and having alſo a little before his death ſaid, he gave it te hrs wifey 
and three perſons preſent wrote it down and atteſted it as witneſſes, 
though not by baron's direction or with his knowledge, and though 
the baron after made two codicils, and in one of them deviſed ſeveral 
things to the wife, but took no notice of the 3501. or the bond 
tor it, yet Cowper C. decreed it for the wife, not as a gitt from the 
baron, but as declared and intended originally for her ſoparate uſe. 
2 Vern, 748. Hill. 1716. Ear! of Shaftſbury v. Counteſs of Shaftſ- 
bury, 

For more of Deviſe in General, See Exccutor, 

and other proper Titles, 


O 03 Dilapidatiens. 
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Dilapidations. 


(A) Caſes relating to Dilapidations, 


1. IF a biſhip, arehdeacon, parſen, or the like, abates all the uni 

* upan the land, he fhail be dilapidator ; per Thirwit, but per 

Thyrning there is no remedy for this by the common law, Br, 
Depoſition, pl. 1, cites 2 H. 4. 3. | 

The execu* 2. 13 El. cap. 10. If any eccleſraftical eus, wha are bound ty 

1 repair the buildings wheresf they are ſeiſed in right of their place w 

wer» the Function ſuffer them to fall into decay for want of reparr and make frau- 

ent grits of their perſonal eſtate with purpoſe to hinder their ſucceſſr; 

from recjverins dilapidotions againſt their executors or adminiſtratirs, 


Os 


S486 3 8. Boy bore, 
i 


: 1 „ : 7 £ — : 7 Pas Yy = ie « * - yp. x F 5 . J * . A ? 
Vent in jucr caſe the fucceſſ5rs ſhall have lite remedy in the 2cclo/rofrical court 
it 2 1 = mA” => . J . * 11 » 7 7 > © E * 5 . - = J % | * / C * 1 . 8 7 i ! 
_ L J Hd De DIY ANTE! of ſuch perſona! 4, az Ne my þt ha VE againft 702 

OIS. 127 85 5 . , 


3. 14 El. cap. 11. All manies recovered for dilapidations ſha! 
within tws years be employed upon the buildings for which they wer: 


s } ; 
7 (Nip. 7 ved. . 
1.2.157, 4. Dilapidation sf the henſe of the biſhoprick is good cauſe of di- 


P.—Arz. privation, Roll. R. 86. pl. 34. Mich, 12 Jac. RB. R. Stockman v, 


2” Wither, 


* to 
— 


ow 

ar — if Me cuts down all the tres. 11 Rep. 98. b. in Banos cafes, Tf any eccleſiaſtical perin 
do or f dre any dilapidations, they may be puniſhed for the ſame in the eccleſiaſtical court, 
and a fr a will no; lie in the caſe, and the ſame is good cauſe of deprivation of their eccle- 
fiaitica gs and dignities. But vet for ſuch waſte don“ they may be puh 4% at common ay 


the party ſue there. Godb. 259. pl. 357. Biſhop of Sarum's caſe cites 2 H. 4 3. 


81 


2 Pulft.27% ß. If a % cuts and ſoils trees and does not employ them for 

1 reparations, a prohibition ought to be granted out of B. R. to 
e d him. Roll. R. 86, pl. 34. Mich. 12 Jac, B. R. Stockman , 

chapter. Wither. 

3 Bulſt 158. 


$20! v. Harvy. S. P. 
6. A biſhop is only to fell timber for building, for fuel, and other 


neceſſary occaſions, The woods are called the dower of the church: 
Per Coke Ch. J. 2 Bulſt. 279. Mich. 12 Jac. Anon. 

7. Coke Ch. J. ſaid he had ſeen a record 25 E. 1. where com- 
plaint was made in parliament of the Biſhop of Durham for cutting 
docun timber trees for his coal mines; and there it was agreed, that in 
ſuch a caſe a prohibition did lye, and a prohibition was granted in 
B. R. 2 Bulſt. 279. Mich. 12 * Anon. ; 

Bug. 1g. 8. Vicar had cut ſeveral great timber trees and did not repair the 
. church with them, and on ſuggeſtion of this to the court, and that 7 
| would 


Dilapidations, 


would cut more trees in like manner, a prohibitto7 was granted per 
Cur. by the common law. Roll. R. 325. pl. 44. Hill. 13 Jac. B. R. 
Krowle v. Harvy. 7 

9. Any pet ſon may ſue out a prohrbztion againſt a parſon that is 
cutting down trees and not repairing the church with them. Koll. 
R. 335. pl. 44. Hill. 13 Jac. Knowle v. Harvey. 

10. If a biſhop cuts and fe ils the trees of bis t ;/hoprick, for this waſte 
a prohibition ſhall be granted to him, commanding him to ceafe 
doing ſuch waſte. M. 12 Jac. B. R. per Cur. Hill. 13 Jac. B. R. 
35 E. 1. Reſolved in parliament. The Biſhop of Durham's caſe 
cited 11 Rep. Co. 49. a. in Liford's caſe. 

11. In caſe of Gvil-pidations the whole ought not to be ſe- 
210/2ered, but to leave a proportion to the parton for his liveli- 
hood. 2 Vent. 35 Paſch. 32 Car. 2. Per Cur. in caſe of Walwin 
v. Auberry. 

12. Dr. Sands, a reſidentiary prebendary of the church of Wells, 
brought a {uit in the ſpititual court for dilapidations againſt the exe- 
cutors of Dr. Picrce his predeceſſor; and they on the other ſide 
came and ſhewed, that in that church there are eight reſidentiary 
prebendaries, to which, to encourage them to retidence, there are 
eight houſes belonging, that 79 ce, prebend there is an I ciſe belonging, 
but nat any houſe in certain, the bijhep having the privilege of appcint= 
ing what houſe he thinks fit to each prebendary, but he muſt appoint 
one. They hence inferred that this houſe goes not in ſucceſſion, 
nor is it part of the corps of the prebend for that he is prebendary, 
and hath one houſe allotted him, and ſo was Dr. Sands; and after= 
wards upon the death of another prebendary, another houfe. But 
Jones J. anſwered, It is true, here are eight houſes, belonging to 
eight reſidentiary prebendarics, whereof each prebendary de jure is 
to have one; that no ne houſe 7s aſcertuiued tz any particular 
prebend, or is parcel of any particular prebend, but ought to be aſ- 
ſigned to ſome particular prebend, and when the biſhop doth ſo aſ- 
en by virtue of his power and not by virtue of any eſtate he had 
in him, then it is part of the prebend, and ſhall be liable to a ſuit 
for dilapidations z wizerefore there ought to be no prohibition. Skin. 
121. pl. 18. Trin. 35 Car. 2. B. R. Dr. Sands cafe. 

13. Dr. W. Biſhop of L. and C. was ſuſpended by Archbiſhop 
Sancroft for dilapidations, and the profits of the biſheprick were 
ſequeſtered, and the epiſcopal palace built out of them. Cited 12 
Mod. 237. as the caſe of Dr. Wood Biſhop of Litchfield and Co- 
ventry, 1687. | 

14. In a general parden dilapidations were e:cepted, unleſs ſuit 
be commenced and depending before ſuch a day. Upon a ſuit com- 
menced after the day, the whole court conceived that the parlia= 
ment never intended to take away the ſucceſſor”s remedy tor dilapida- 
tions; but they would intend this exception of ſuch ſuits, as might 
be in the eceleſiaſtical court ex icio, againſt the dilapidator him— 
ielf to puniſh it as a crime againſt the eccleſiaſtical law, and to par- 
don it unleſs there were proſecution before the day aſoreſaid. 2 


Vent. 216. Mich. 2 W. & M. in C. B. Anon. 
O0 4 15. In 


— 
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l 


Dilatoties. 


T5, In action on the cafe for dilapidations by ſucceſſor, the de. 
claration was UPON. tre Creſton of the reaim and held good. 3 Ley 
268. Paſch. 2 W. & M. in C. B. Jones v. Hill. : 

: ID. An action On the caſe Was brought 45 a vicar ſucceſſor again 
hrs predece or tor dilapidations, who by taking a ſecond benefice 
with cure, &c. had loit this vicaridge, It Was objected that this 
action lay not, but that the proper remedy was in the pi ritual 
court. But after long debate the plaintiff had judgment, and the 
Caſes in the mar in * were cited. Carth 224. Paſch. 4 W. & M. 
in B. R. Jones v. Hill, 


Rot. 306. H. x5. . Rot. 474. ä 
Lev. 258. ſays that Poliexica Ch. IJ. who tried the cauſe, then aß, and con'i. 


1 9 m t — - — * ! Bs ? 1. 2 - - * — 

WD 20 atten vw ard 5 chat It ** 415 luab le ie die SP 1 181 ! Court. 1 Hat upon ſearch 
+! - a Cc 9 ed a 8 . *. 1 — . 

ne Calles Cite 0 JL meli * 45 1 En Nit O11) * «i UV CTCICH and Udi\ ErS COntinuances 


AT * 2 Ro . 1 2 C . 
chat Mich. 2 lacs Zo NO. 332 between Day & HL LiS S! o in ſuch caſe judgment 


or the plaintiff upon a demurrer. But that the court (of C. B.) now inclined to 
ot Fallexfen; but the cafe was ordered to be put in the paper to be further ar. 
er in Trin. Term Pollexfen & Ventris being dead, the, cif % argued again be. 


and Roby J. and they gave judgment tor the plaint Fr; Levins counſel tor the 


17. A prohibition was moved to the eccleſtaſtical court for dila- 
pidations, upou /uzrze/tion that the plaintitt in the eccleſiaſtical court 
bad brought a /u:? at common law, for the ſame dilapidations, tn 
which action the dofondont pleaded tender of 100 which was ſuffict- 
4, TO repair the feld dilapidations, and the plaintift taok iſſue that 
the 10 l. was not ſufficient, and the verdict found  ſuffictent ; upon 
which judgment was given for the defendant and he pleaded this 


— 
judgment in bar, to the ſuit in the eccl-fra tical court, which they re- 
fiife to receive and the court granted a pronibition; but afterwards, 
Treby Ch, J. hæſitante, adjornatur to the next term. 3 Lev. 413 


- 


Hill. 6 W 3. C. B. Okes v. Ange. 


Sce Tit. Prerogative (R. e) pl. r. and the notes there, and 


other proper Jitles. 


* Dilatories, 


(A) What Plea ſhall be ſaid Dilatory. 


4 
I. A Man ſhall not falſify in dilatories ; as in out/awry, excom- 
munication in the demandant, &c. nor by entry F the de- 
mandant into the land pending the writ; nor becauſe the land was 
in ancient dem: ſne, &c, for theſe do not diſprove the title of the de- 
mandant; 


Dilatories. 


mandant; per Forteſcue Ch. J. Br. Fauxif, de Recov. pl. 15. cites 
26 H. 6. 32. a 3 | 

2. PFormedn in remainder, &. diſclaimer is not dilatory, but rather 
perembtory for by this the demandant cannot enter, Br. Dilato- 


ries, pl. 13. cites 5 K. 4. 46. 


Præcite quod reudat againſt four; three confeſſed the action and 
the /orth pleaded jointenancy with two cb/;ue hoe that the third any 
thing had; and per Fitzh. the demandant ihall not recover againſt 
the three till the iſſue be tried; for thrs is ſeveral tenancy which goes 
in abatement H all the writ, and ſo he {hall have the plea, clearly; 
quod nemo dedixit ; for this is nt properly dilatory, as it ſeems. Br, 
Dilatories, pl. 2. cites 27 J. 8. 30. 


(8) Several Defendants. In what Caſes they muſt 
| agree in Dilatories. 


I, P RACIPE qued reddat of land in B. againſt two, the ane 
demanded the diet, and the other Ju that there are two B': 
and nene without additicn ; judgment of the writ, and could not have 


the plea, for they ought to agree in dilatories, and the other has af- 


firmed the writ by demand of the view. Br. Dilatories, pl. 18. 


Cites 21 E. 3. 52. and Fitzh. Brief. 307. 


2. Pracipe quod reudat arain/t two, the one cannot demand the view 
and plead to the writ. Br. Dilatories, pl. 19. cites 21 E. 3. 52. and 
Fitzh. Brief. 307. | 

3. And ſee there 923. Debt againſt baron and feme and F. S. 
the ſome pleaded to the action, the Baron and J. S. ſhall not plead ta 
the writ, Ibid, 

4. Aſfrze againſt the baren and feme, the baron pleaded villenage 
th J. S. by which the plaintiff tot a new writ againſt the baron and 
feine, and F. S. and the barem pleaded villenage ts M. P. & non al- 
locatur; for the plaintiff ſhall not be twice delayed by ville- 
nage; tor fo it may be infinite, Br, Dilatories, pl. 15. cites 22 
Atl. 12 8 

5. Præcipe quad reddat again}? two, the one cannot plead 79 the 
chunt, and the other te the writ. Br. Dilatories, pl. 16. cites 42 E. 
3 17. 
ly 6. Nr can the one pray the view if the other pleads in bar, 

id, =p | 

7. Nor 222 take the tenancy jointly can the one vouch one of his 
part, and the ether vouch anither of his part; for they ought to a- 
gree in dilatories, Ibid, | 

8. But in the laſt caſe of voucher they may vouch ſeverally by 12 
H. 7. 1. if they ſhew cauſes. Ibid. 

9. Formedon againſt five as jnintenants, the one diſclaimed, anther 
took the intire tenancy, abſque hoc, that the others any thing had, au 
vouc hed, &c. The third ſaid that he was tenant of the whate, and 


traverſed the gift ; the fourth made default, and nathing of their pleas 
| Was 


[ 484 ] 


434 | Dilatories. 


rot entred, but therr preſence recorded, and petit cape againſt him wha 


mate default, Ce ide. de given 73 70 e WNC GE EU) 4; {or 10 Hue 
ſhall be taken, till he who made default has ff his anſwer; for it 
may be that he is tenant of the whole, and ſhall fave his default, 


and then it is no reaton to forejudge him of his 1 ; and 
though he cannot take the tenancy and fave his default, yet 
the demandant ſhall not have ſeiſin ot the 5th part before the iſſue 
taken, which is tendered by the others; for then he ſhall recover 
the 5th part per mie & per tout, or perhaps one of them who has 
pleaced to iſſue may be found tenant of the whole. Br, Dilatories, 
pl. 17. cites 46 E. 3. 15. 

But 11 H. 10. In 7 Tr med@n, the Tenant fart 5 58 A. and B. leaſed t9 him far 

4. 59. he He, and. pre red ard of them and had it; the her: ff returned the ome 

N e deu. 45 and the other did not came, by w * e WAS AWAY, wd to anſe er 


e Wcher. lone, wherctore he VL JU bed 6 C 01 FM 4 & pray Oe) CN 4 TL (135 C . oy by 
But 9H. 6. „ for he had one delay by him before. r. 838 pl, 
and 22 H. 6. 

39. agrees 14. cites 7 / H. 4+ 15. 


with 7 H. 4. by the beſt opinion. Idid, 


11. pere actian ts brought ag: two, the one only may dile 


claim though the other will not. Br. Dilatorics, pl. 13. cites 5 E. 
4. 46. 

[ 485 | 5 12. In ſcire faci xias three recovered damages ina) He, whereof 7709 
brought ferre facias againſt two, and ſuppoſed 1 the ehiyd who recovered 
to be dead, and one of th 2 deſen lants ſaid, that he Wha rs ſub "fed to be 
dead is alive, and th 4 other jaid, that the one of the twa plamtiffs i- 
dead, and each concluded ts the writ, and therefore ill; for he can 
not faver in CHatorics z contra of pleas-in bar, which goes in dif. 
charge of the action, be the action real or perſonal, Br. Dilatorics, 
Pl. 71. Cites „ 

13. In formedsn by the beſt opinion, the tenants may vouch ſorts 
rally, or the one may 7 vouch and the other plead in bar. Per Vavilor, 
Br. Dilatories, pl. 12. cites 12 H. 7 7. 3. 

14. And by him, the one may plead in bar, and the other may veuch 
or pray im aid, Ibi id. 

15. But the one cannot plead ta the writ, and the ether demand the 
view. Ibid. 

16. Nor can the one pray in aid i one, and the other of another, 
Ibid. | 

17. Firmedon againſt two ferffoes, the one wenld not do otherwiſe 
than confeſs the attiin or plead n bar, and the other would vouch as 
cefly que uſe informed him, and it was moved whether the oge may 
vouch, and the other plead in bar. And per Fitzherbert J. they 
cannot vouch unleſs both vouch and the other ſhall have his war- 
rantia chartæ. Per Brook . it is not fo; For if the one confeſſes 
or renders the action, yet the other mall have his voucher. But 
42 E. 3. 17. & 15. and 15 H. 7. I. is that they cannot vouch ſeve- 
rally niſi oſtenderint caufam But this does not prove but that the 
one may vouch and the other plead in bar. But where warranty is 


made to tWo Ahe on aloge cannot deraign it, 48 E. 3. 17. the reaton 


ſcems 


e 


Diſabilities. 


ſeems to be inaſmuch as the voucher is in lieu of action, and the one 


ſhall not have action which belongs to two. Br. Dilatories, pl. 8. 
cites 14 H. 8. 24. | 

18. Præcipe quod reddat agaiuſt tw, the ane prayed the view, and 
the other inparlcd, and per Fitzh. he ſhall have the view; quod 
nota ; for it appears elſ-where that they ought to agree in dilato- 
fies, By. Dilatories, pl. I. cites 26 H. 8. 2. 


(c) In what Actions allowed or not. 


1. JN quare impedit a man ſhall yathave age nor other delay, for 


the laßſe of time; as protection, nor does eſſoign de ſer- 
vitio regis lie, &c. Br. Dilatories, pl. 10. cites 43 Aſſ. 21. Per 
Thorpe. 

2. 4&5 Ann. dap, 16. , 11. Enacis that no dilatary plea ſhall be 
received in any court of record, unleſs the party offering ſuch plea do by 
affidauit prove the truth thereof, or ſhew ſome probable matter to the 
court, to induce them to believe that the ſact is true. 


For more of Dilatories in general ſee other proper Titles. 


Diſabilities, 


(A) What are, and the Effect thereof, 
And Pleadings. 


t. 2D EBT upon an obligation the defendant pleads, that at the 
a time of the obligation made he was non ſanæ memoriæ, and 
it was thereupon demurred, and adjudged to be no plea; for he can- 
not ſave himſelf by ſuch a plea, and the opinion of Fitzherbert held 
to be no law. Wherefore it was adjudged for the plaintiff. Cro. 
E. 398. pl. 4. Trin. 37 Eliz. B. R. Stroud v. Marthall. 


Keeping ſafely his gueſt's goods, he cannot diſable himſelf by pleading non ſanæ memoriz, any 


more than in debt on an obligation. Cro. E. 622. pl. 13. Mich. 40 & 41 Eliz. B. R. 
2. If Lam bound to infeoff A. and before the day marry her, the 


bond is forfeited, Broynl, 62, by Ld, Coke. Trin. 7 Jac. cites 18 
E. 4. 18. 20. If 
3 


[486] 


So in Caſe 
againſt an 
inn-keeper 
upon the 
common 
cuſtom of 
the realm, 
for not 


486 Disubilitics. 


3. If a man be baund | by his bend to ſel! a houſe to J. S. an . 
after he ſelis te a /frc ger the fame houte; by this fale, the bot: 
is forfeited otwichRahs ing that aiterwards he doth re-prrchs 
the ſame houſe again, Per tot. Cur. 1 Eulit. 117. Pafch. 9 Ts 
Anon. | 

4. There is a difference where a man is bound to deliver a tl in; 
which is in his 5wn an, or in the polleflion cf anzthergor whicty 
is not in his own po leo: 1; as in the firſt caſe to deliver a horſe or 
a dog, for he may ſecure ſuch in his ſtable from caſualties; but ſeats 
in a church, and which were the property of the plaintiff himſelt, ſa 
that defendant could not poilibly ſecure them in his own houle with- 
out ſubjecting himtelt to an action it they are pulled GOWN, ſo that 
defendant cannot deliver them according to an award, it is a good 
pica for him that they were —_ down without his knowledge, 
Arg. curia adviſare vult. Mod. 27. Paſch. 27 Car. 2. C. B. 
Brid. ges v. Bedingfield. 

5. No man can fate advantage of his own Mability ; ; as no man 


Carth. 306. 

S. C. — can plead that he is a fool, or non compos mentis, but if a non comes 
l 1 * 35 1s Indicted, the judges muſt acquit him ex e for the king 
> Veat. 248. takes care of all ſuch perſons. But if a man is diſabled by fu¹,jr̊n ww 
S. to bear an office, he is excuſed ; tor judicium redditur in invitum. 
Pe wee But where he can remove the diſabil: ty, as in _ 2 excommuntcation, 
So luce he ſhall take no advantage of his dilability. Salk, 168. Hill, 6 


r W. & XI. in B. R. Per Holt Ch. I. and Eyre J. in caſe of the 
. EKing v. Lar wood. 
Haſtings v. Blake. 


6. Matter of diſability which might have been pl-aged to the ac- 
tion, is not pleadable to the ſci. a. on judgment. 1 Salk. 2. * 5 
7 5 1 Ann. B. R. Weſt v. Sutton. 

[ 487 A remainder was limited in truſt for a papiſt for 9g years, re- 
7 ] EA ov to his z/jue male, who is Gilabled to take by the ſtatute 11 
and 12 W. 3. 4. and an after remainder was limited to a aden 
Two ſeveral bills „ere brought in Chancery, one by the proteſtant 
remainder- man, and the other by the heir at law, after the death of 
the donor, againſt the papiſt to be let into poſleflion of the premil- 
ſes, The pt oteſtant remainder-man inſiſted that the limitations to 
the papiſt being void, he was therefore to take preſently, The heir 
inſiſted that the ſaid nh nen was not to take until the papiſi 
ſhould be dead without Hue; and that an interim eftate ſhould deſcend 
to the heir as undiſpoſed ot by the perſon that made the ſettlement. 
See Wms's Rep. 352, 353. Trin. 1717. Vane v. Fletcher. 

8. After a leaſe granted, leſſor diſables himſelf (by a ſettlement 
by which he makes himſelf only tenant for life) 1 perform the cove» 
nants in the leaſe, as to grant a new leaſe with certain advantages to 
leſſec, yet this after-/ ettlement fhall not prejudice leſſee, nor foreſudge 
him of the benefit J any covenant in his life. ꝙ Med. 59. Mich. 

| 10 Geo. in Canc. Aſhton v. Bretland, 
fr if mide 9. If a tetator be under a diſability at the time of making his will, 
” en though that dilability be actually removed before his death, yet — 
« - WI 


limited; but where day is limited, and he agrees before the da ay, 


Diſagreement, 487 


will will be abſolutely void, becauſe he had no ability at that time, ter the in- 
Per Holt Ch. J. (rib bi 226. in the caſe of Bunke V, Core, farit COMER 


Of 72 or 
But a rew publication would make it 


he feme buries her huthand, r1 Mod. 123. S. C. 
d. Ibid, 


For more of Diſability in General, Sce Alien, Condition, 
Enkaͤnt, Be cuſant, Utlawrp, and other Proper Titles. 


Dilagreement. 


» 8 


(A.) Diſagreement as to Lands and Chattles, 
Good and Necetlary, i in what Caſes, and the Ef- 
fect thereof. 


ED HE defendant was bound that 7 7. A be wit bell gntent 


pd $5 com:ng fr MW h, youd fea 5 e pre nf. t of J. th the 
churc, that then he ſbonlil rien, &c. and ſaid that I'. N. ſuch 
N 7 


4 day = ye ar al "CE d, & NC. An 1 1. le plaintiff ſaid that ſucl 2 day and 
ear before he diizgreed, Xc. Br. Conditions, pl. 30. cites 46 E. 3. 


e a4 + 1 


A But Brooke tays quære; for 14 H. 8. 2. it is faid, that the firff 
att, be 'f 7. ee, n or dijag } reement, Ti. es an end of 2 5 if 110 day be 


this 18 luſhcient, thous Ih ne diſa- Srecs DE fore alſo. 


= as 1 4225 is Mae 79 Wan . TO 2 bg * 40% BD. a alter 5 dies 1 488 


and * IP way ing e af it veits in . donor or his heir. Er. | 
Done, & OC. pl. 7 7+ Cites 50 FE 2.21, 

3. & in the Caſe of deſcert or eſcheat. Br. Done, &c. pl. 7. 
ut lup. 

4. If a fines le ied ts #205, at nd ne does not enter u a any thing, Pr. Agree- 
and the ether enter: and is impleaded, there per Hal ak. he wy plcad ment, pl. $, 
jointenancy with the other, notwithſtanding that he aline counts of cites 5. C. 
the poſſeſſion, and that the other never entered; for the p. ofſeſlion by 
the fine and the entry of the one ſhall be adj judgedir law to be in both 
till the other diſagrees by matter of record, and fo lee that diſagreement 
to relinquiſh a thing ſhall not be but by matter of record, but agree- 
ment to take a thing may be by parol or matter in deed. Br. Join- 
tenancy, pl. 57. cites 8 H. 4. 13. | 

5. It a man makes a 7t of his gigds to me by deed in my abſence, 
this is good without livery made to me of the deed, till I diſagree to 

| the 


488 


Br. Relati- 
On,. pl. 6. 
cites S. C. 


[ 459 ] 


Diſagreement. 


the gift, which muſt be in a court of record. Br. Done, &c, pl. 29; 
Cites 7 E. 4. 20. per the juſtices, | 

6. Waere a eme covert is enferffe d, and after the baron diſagrees, 
yet all things executed meſne between the iivery and diſagreement re- 
main 7954, Br. Relation, pl. 17. cites 1 H. 7. 16. 

7. Cotra of things executory, which are not fully executed. 
Ibid. | 

8. Leaſe for life to B. remainder to C. and D. in tail; C. and D. 
cannot diſagree to the remainder toit matter of record; for they 
are tenants in common: but if the remainder had been limited to 
them in fee, fo as they took jointly, it had been otherwiſe; for then 
by the diſagreement of the one, the other ſhall take the whole land, 
4 Le. 207. pl. 332. Mich. 21 Eliz. C. B. Anon. 

. Diſagreement en pais to d9wer may be good; for if ſhe ſays in 
the country that ſhe t not have ſuch annuity granted to her firſt 
huſband and herſelf in recompence of dower, this is a good refulal, 
and if the once diſagrees, ſhe can never agree Aterwards. Goldſb. 
4. pl. 8. Paſch. 28 Eliz. 

10. When one has electian to have a thing or refuſe it, if he 
refuſes it then it was never in him, but if he agrees, then it has a 
relatian to the firſt act done. And. 221. pl. 239. Paſch. 28 Eliz. 
Thetford v. Thetford. 


11. If lands are given to a laren and ſeme in tail or in fee and the 


baron dies, the wife cannot deveſt the frechold out of her by any 


verbal waiver or diſagreement in pats, as if the before entry ſays that 
ſhe utterly waives and difagrecs to the eſtate, yet the freehold 
continues in her, and ſhe may enter whenever ſhe pleaſes. 3 Rep. 
36. a. Per, Cur, Mich, 33 & 34 Eliz. B. R. in caſe of Butler v. 
Baker. 

12. So if ſhe aſſents and agrees to the eſtate by words in pats, yet 
afterwards ſbe may waive this in a court of record, for a verbal aſſent 
and agreement 1s not of any effect in law, for the law reſpects acts 
without words more than any words without an act, and therefore, 
if {he enters nts the land and takes the profits, though the ſays nothing, 
yet this is a good agreement in law, Ibid, 

12. A barm aliens his land and retates an eſtate to him and his 
wife in tail, The baron dies, The brd of whom the land is Halden 
by knights ſervice ſuppoſing that the baron dyed ſole ſciſed, by parel 
aliens dewer to the wife, which ſhe acceps, yet this retuſal of the 
eſtate of inheritance and acceptance of dower in pa:s ſhall not deveſt 
the freehold out of her. 3 Rep. 26 a. per. Cur. Mich. 33 & 34 
Eliz. B. R. in caſe of Butler v. Baker. 

14. So where four were cnſecſſed and ſeiſin delivered to three only 
in the name of all, the fourth comes and views the deed, and by parol 
diſagrees to the deed, yet this doth not deveſt the freehold out of him, 
but the tenancy remains in all until diſagreement in a court of re- 
cord, For a frechold ought not to be caſily deveſted, to the intent 
that the tenant to the præcipe might be the better known. 3 Rep. 
26. b. Per Cur. in S. C. 

15. And as an act in pais may amount to an agreement, ſo may 
an act in puis amount to a diſagreement, bu? this is always of the 

Rx 14 3 „ 


Diſagreement, 


ſme thing, as if a tonant by deed enferffs his lord and a ſtranger, and 
makes livery to the name of both, here if the lord ly parel diſagrees 
tz the eſtate, this ſignifies nothing; and on the other hand, i he 
enters into the land generally and takes the profits this ſhall 
amount to an agreement; but , he enters into the and and diſ- 
trains fer the ſcigniory, this ſhall amount to a difagreement, and 
ſnall deveſt the feoffment out of him. 3 Rep. 26. b. per Cur. in 
8. C. 

16. An agreement ti a ſecond eſtate and entry into it may be a good 
diſagreement to an eſtate beiore given. 3 Rep. 26. b. in Butler and 
Baker's caſe cites D. 351. | 

17. An ze before 27 H. 8. might have been waived by parol en 
pais, but not fince, becauſe the itatute incorporates the uſe and the 
notlefſion of the land. 3 Rep. 27. Mich. 33 & 34 Eliz. B. R. in 
caſe of Butler v. Baker. 

18. Diſagreement by covenontee to an iudenture of covenant 15 
tand feijed io uſes, which was delivered to a ſtranger to the uſe of 
covenantee defeats all the utes and eſtates, for there can be no co- 
venant for want of a covenantee; decreed per Egerton K. Mo. 
zoo cites Mich. 38 and 39.Eliz. Waferer v. Roe. 

19. Agreement to a graut by a third perſon concerned (as at- 
tornment to the grant by the tenant) may be made, in the abſence 
if rrantee, but a diſagreement ought to be to the party himſelf, as 
appcars in Wheeler's caſe 14 H. 8. 23. a. b. Per Coke. 2 Rep. 
69. a. Hill. 43 Eliz. in Tooker's cate, 

O. Difagreement t9 a marriage nad under age of conjent ought to 
be publiſhed in court at the age, otherwiſe the itlue may be baſtard- 
ed; for a diſagreement in writing is not a ſufficient diſagreement, 
nor a good proof; per Coke Ch. J. and tae Civilians. Noy 153. 
Anon, ; 

21. It was adjudged upon a demurrer, that where A, makes an 
obligation t9 baren and fene, the baron dies, the wife takes letters of 
adminiſtration, and brings debt upon that obligation as admini/tra- 
trix and declares accordingly, but ſhe dies before judgment, and 
her executor brought debt upon that obligation, and adjudged that 
it does not lie. Iiſt, That perional duty being cheſe en action ſhall 
well lie in jointure between baron and feme, but otherwiſe of other 
perſonal things. See 4 H. 6. C. a. 2dly, That is a ſufficient 
election and waiver though ſhe had judgment to have it as ad- 
miniſtratrix, and not in her own right, Noy 149. Norton v. 
Glover, 

22, If the huſband diſcontinue the wife's eſtate, and then the 
diſcontinuce conveys the eſtate back to the wife in the abſence 
of the huſband, who, as ſoon as he knows of 1t diſagrees to it, this 
ſhall not take away the remitter which the law wrought on her 
firſt taking the eſtate from the diſcontinuce. Arg. cites 1 Inſt. 
356. Jo. 78. Becauſe the is in of a title paramount is the con- 
veyance to which the diſagreement relates, and the fame rule holds 
for agreements. Show. 207. Mich. 3 W. & M. in caſe of 
Thomſon v. Leech, ſays, of this opinion was all the court of 


— 


23. A. 


Diſceit. 


23. A. makes a bond to B. and delivers to C. to the uſe of B. It 
is the deed of A. immediately, but B. may refuſe it, and by that 
the bond will loſe its force. So of a gift of gende and chattles, if 
A. delivers a deed to the uſe of B. the goods and chattles are in B. 
immediately * before notice or agreement, but B. may refuſe, and by 
that the property and intereſt thall be deveſted; per Gould J. 
1 Salk. 3or. Hill. 1 Ann. in cate of Wankford. v. Wankford, 

For more of Diſagreement in General, ſee Diſclaimer, 
and other proper '[ itles, | 


Dilceit. 


(A) In what Cafes it lies on Rea] Aftions.] 


X 
CroE. 251. [I. 1 * a præcipe quid reddat, if the tenant be ſummoned upon the 
Pl. 14. Col- nd according te the commin law, and the ſummons returned, 
1 and tu tenant makes a default, upon which a grand cape iſſues, and 
court thereupon judgment is given, the tenant may have a writ of diſceit 
coubted, by the equity ot the ſtatute of the 31 El. Cap. 3. for that he was not 
1 ſummoned at the parcchial church according to the faid ſtatute, for 

; this is not error, and fo he is without remedy for the- land, which 


4 . i 
d 3 enner __ 4 
ag H. 37 Eliz. B. R. between Collet and Marſhall held; for the „la- 
that the tute intends to put it in equal degree with a nan-ſununons at common 
parry miolt Jatb.] 

have a writ . 
of Alceit it the proclamation of ſummons w3s not according to the ſtatnte ; for now he is not 
ſummoned according to law ; but Clench and Gawdy e contra, becauſe it is a good ſummons by 
Mo. 349. pl. 457. Corbet v. Marſh. S. C. and becauſe the 
art gave judgment accordingly, and put 


the ſummoners on tize land. 
ſheriff had returned him tummoned and prucluimed, the co 
the party t his remedy againſt the ſheritf. 
2. If a man ſues à protection and dies nat go, this writ lies; con- 
trary, if he goes, though he preſently returns. F. N. B. 97. (B) 
in the Marg. cites 44 H. 3. 4. 
3. In aſſize, if a man finds pledges in my name in aſſize brought 
againſt me by which I leſe the land, I ſhall have action of diſceit. 
Br. Difccit pl. 36. cites 8 H. 4. 7. 
4. It a man ſues execution againſt the conuſor upon a ſtatute 
ſtaple as executor of the conuſce where he is not executor, or where 
the conuſce is alive, the conuſor may have writ of diſceit. Br. 


Diſceit, pl. 34. cites 2 R. 3. 8. 
l 5. This 


5. This writ lies properly where ene man does any thing in the And note:; 
8 a fon is 4 fied and decei d: uch wr:t 
«me of ansther, by which the other perſon is damnified and deceived; id. 
then he who is fo damnified ſhall have this writ. F. N. B. 95. fd 4; 
yoo rd wm 


E . eob:ch it i; 
tand be cancelled or avoided before. F. N. B. gg. (EL) in the new notes there (a) ſays fee 17 E. 3. 


t. 


6. If I preſent one unte a church whererf I am the patron, to the [ 491 ] 
ordinary, and one T. dies diſturb, for which diſturbance anther dbes 
purchaſe a quare impedit in my name returnable in C. B. againſt the 


wid 7. I not knowing theresf, and afterwards cauſes the writ 10 


"bats or me 13 be nan{uit in that writ, I ſhall have this writ of 


diſceit againſt him who purchaſed that writ, &. F. N. B. 96. 


(A). : ; 7 

7. If one Arge a flatute-merchant in my name and ſues a capias Ibid. in 

Hereupen, for which J am arrefted, I ſhall have this writ of diſceit Marg. cites 
; : 2 , - p . . 19 H. 6. 44 

:-ainft him that forged it, and againſt him who ſued forth the writ 3# 4 man 

* capias, &c. F. N. B. 96. (B). t 7 


aun ne, I ſhall not have diſceit, becauſe I may plead non eit fackurn, 


d. If a man precures another to ſue an action againſ! me to trouble 
ve, I thall have a writ of diſceit. F. N. B. 98. (N). 

g. In a fræcipe quod reddat againſt the huſband and the wife, at 
me grand cape the huſband appears in perſon, and the wife appears 
{ attorney, tube has a warrant which is ſufficient, by which judg- © 
ment is given, upin the default of the wife, againſt the huſband and 
wife, &, Yet they {hall have a writ of diſceit if they were not 
ſummoned, &c, F. N. B. 99. (B). 

19. A tenant loles by default, where he was not ſummoned he 
may have a writ of d ſceit on this judgment, and a writ of error at 
the ſame time. Jenk. 69. at the end of pl. 31. 

11, A writ of diſceit will lie where a ſheriff falſely returns a ſums 
ent. Jenk. 121. pl. 45. 


(B.) Upon what Recovery it lies. 


Ii. JN a writ of waſte, if at the grand diftreſs the ſheriff inguires Futh. Dif. 
of the waſt by inqueſt, accirding to the ſtatute, the defendant 3 * 


ſhall have a writ of diſceit, if he was ud ſfumnmôned though the reco-— C. 

very was by inqueſt, becauſe the default is the cauſe of the loſs. 17 2 355. 
: . — .— 

F. 3. 58. b.) F. N. B. 


91. (E) 8. F. 


2. But otherwiſe it is in an aſſiſe. 17 E. 3. 58. b.) 
3. If A. be 1 for life, the remainder in tail to B. and a præ- 
cipe in capite is brought againſt A. and B. as jointenants by covin 
between the demandant and A. and precure one to anſwer for B. as 
Jomtenant, and join the miſe, and after they make default, by which a 


Vor, VIII. 3 final 


491 Dilceit. 


nal judgment is given againſt them; in this eaſe B. ſhall have # 
writ of diſceit, by which he ſhall be reſtored to the land. 17 E. 3 
60. b.) | 
F. N. B. 4. In a plea of land, if the dunandant recovers by the default at 
55, (D) S. P. ,7 e wes of 
the attorney of the tenant, if the demandunt be party te this diſceit 
a writ of diſceit lies, and he fhall recoyer the Jand, 21 E. z. 
45. b. | 
5. If a man recover an annuity, and afterwards ſues a ſcire ſucins 
and recovers by default, the defendant {hall have a writ of diſceit it he 
were et warned, F. N. B. 98. (S.) 
6. A recovery by default again? the father, in a real gction, leaves 
the father, and his fon after his death, to their writ of right. But 
[ 492 ] if the recovery was by default, and the father was not jremmoner; 
: the father, and after his death, his heir ſhall avoid this judgment 
by a writ of diſceit; by all the judges of England. Jenk. 113. 


pl. 20. . 


(C) Upon what Recovery, and in hat Actin it 
hes. 


[And what ſhall be recovered back. 


w pans ſi. IJ Fa man brings a writ of diſceit again him who recover od in 
2 the firſt action, and the ſheriff returns him fummoned, upen 
which for the non-fummons in the firſt action, the recovery is re- 
demea upon the finding of a non-ſummons in. the firſt action, the 
defendart in this writ of diſceit fhall not have a writ of difceit upon 
this recovery. te recover the land again, if he was not 1 but 
he is put to his remedy againſt the ſheriff, 8. I. b. 2. 
2. It a man recovers by default in a re-ſummons, where the tenart 
was net re- ſummened, he ihall have a writ of diiceit, 13 H. 4 


3, b.] 
3 1 3. If in aſcire fucias upon a recognixance a man recovers by d. 
seg fauit, and has the lands delivered to him, a writ of diſceit lies to 


S. C. where recover the lands. 17 E. 3. 12. b. adjudged. 18 E. 3. 28. ad- 
the lands iuds 8 iT 1 N 

3 judged. x E. 3. 25. b. ſaid to be adj adged.] 

Iivered by default, and the diſceit found by examination by which it was awarded that the defen- 
dat re-lla /e his lands, and the iſſues in the mea time; and this was in B. R. 


— [4. If a man recovers by default in writ of waſte, though he re- 

Foi. 622. covers in a manner by action tried, inaſmuch as the ſheriff inquires 
wA— by jury, yet a writ of diſceit lies. 29 E. 3. 42. b.] 

| 5. If a man recovers by default in a gow acids to execute a fines 

tough this ſcire facias be given by the ſtatute, yet a writ of diſceit 

lies upon it, for he was nt ſummoned, the ſtatute is not duly purſued, 

t E. 3. 25. b. adjudged 26.) | 

[b. If A. brings debt againſt B. upon a bill, and the defendant 


pleads in abatement, and the plea is cver-ruled againſt the defendant, 
an 


a — «OS Al— 
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and the attorneys, by diſceit between them [let judgment be entered] 
that the plaintiff recover his debt, whereas the judgment ought to be a 
reſpandeds ouſter, yet no writ of diſceit lies to reverſe the record, 
but only to recor damages. Mich. 13 Jac. B. R. between Waller 
and Dorrinotonq per Curiam. ) 

7. Action ot/c1ceit lies upon recovery in writ of waſte, and yet it 


js not propey/recovered by default. Br. Diſceit. pl. 39. cites 12 


144 

8. And in waſte guas tenuit, the defendant ſhall have action of 
diſceit, and ſhall be reſtored to his treble damages loſt; but to no 
land. For he does not loſe any land. Ibid, | 


(D) At what Time it lies. [ 493] 


5 | 
(I, H E azainſt whom the recovery is may have a writ of diſceit 
before execution made. 18 E. 3. 26. 17 Aſſ. 14. 41 Aſl. 
Attaint 27. per Finchden.] 


(E) Who ſhall have the Writ. 


UI. 77 that liſes the land ſhall have the writ without doubt. Br. Diſceit, 
8 H. 6. 2 ] pl. 16. cites 

2 S. C. per 
Rolf. — — Fit zh. Diſceit, pl. 9 cites 8 H. 6. 1. S. C, 


2. So the heir of him that loſes ſhall have the writ, 8 H. Er. Difceit, 


pl. 16, cites 
b. 2.] S. C. Per 

Rolf. — Fitzh. Diſceit, pl. 9. cites 8 H. 6. 1. S. C. S, P. per Cur. Noy 53. Griftin v. Sheet, 
cites 8. C. & F. N. B. 97. (C.. If a man loſe land, by default in a præcipe quod reddat, and dies 
his heir ſhall have a writ of diſceit as well as the father, aud mall have reſtitut:on. F. N. B. 93. 


(G. 


3. Note per Belk, that the vouchee who comes by the grand cape, * F,. N. B. 
ad valentiam need not ſave his default at the ſummens, nor ſhall any 2 
take advantage thereof; for no land is in demand againſt him 
in certain, and yet yd non-ſummons at the writ of ſummons and grand 
cap? the youchee ſhall have writ of diſceit, and yet the ſummons 
cannot be defeated by ley gager of non-ſummons, nor by any other 
Iſſue; quod nemo negavit, &c. in action of diſceit. Br. Saver De- 
tault, pl. 42. cites 50 E. 3. 17. 

4. If in præcipe quod reddat againſt baron and feme, the feme 7:5 
received for default of the baron and vouchees, and the vouchee enters 
and dies, and re-ſummons is ſued againſt the feme, and ſhe is not re- 
ſummoned, the feme ſhall have action of diſceit, and the ſame law 
where one is returned ſummoned upon ſcire facias; and it not 


warned. Br. Diſceit, pl. 13. cites 6 H. 5. 4. Per Marten and 


olkain, 


P p 2 5.11 
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Diſceit, 


5 If a man have execution by default upon a recoonizance in a ſcire 
facias ſued againſt anather, and the defendant dies, his executors ſhall 
have a writ of diſceit, and ſhall be reſtored, &c. I/ the diſceit be 
found that their ftr was nat warned, there the garniſhers ſhall 
be examined, &c. F. N. B. 98. (R.) 

6. If the tenant for life lifes by default where he was not fimmoned, 
and dies, he in the rever/ton ſhall have a writ H difcait, becauſe he 
ſhall not have a writ of error, if not by the ſtatute, &c. So 8 E, 3, 
6. per Parning, clearly. F. N. B. 99. (E.) 


[ 494 ] | (F.) Again Whom. 


S. P. Br. 
DPiſceit, pl. 
16. cites 3. 


[1, THE writ lies acain/t him that reciver: without doubt, 
8. H. 6. 2.] « 


II. 6. 1. Per Rolf.— Fit zh. Diſceit, pl. 9. cites 8 H. 6. 1.5. C. 


8 Ws [2. So it lies againf? the heir of him that recovers. 8 H. 6. 2.] 
cen, P:. 

x5. cites 3 H. 6. 1. Or againſt a ff, anger : per Rolf, which Newton and others denied. —— Fitz. 
Dic eit, pl. 9. cites S. C. lt hes againſt the demandant's heir, if the tunmnmnouers, vo, 015 aud per · 


nos ale hieing. F. N. B. 97. (C.) 


3. If one anſwers for ancther as attiyney tvithaut any warrant, the 
defendant may move this pending the plea; but if judgment be 


given he is put to his writ of diſceit againſt the attorney, and he 


thall recover damages; and if the detendant (plaintiff) was party 
to the diſceit he ſhall have the writ againſt both, and recover. F. N. 
B. 95. (E) in the new notes there (a) cites 21 E. 3. 45. by 
'Thirning. | 

4. Note, that where the 4ing recovers in guare impedit by default 
in his own right, or in another's right, ere the part was not ſun- 
mined, attached or dijſtrained, yet he ſhall not have writ in B. R. 
to make the ſummoners, mainpernore, and ploducs come to be ex- 
amined, and the reaton ſcems to be inaſmuch as action of difcett 
ought to be arainſt the party, and ns actin lies againſt the king, Et. 
Diſceit, pl. 32. cites 10 H. 4. | 

5. If einer caſts eſſoin, and dees not warrant it at the day, diſceit 
lies againſt him by the demandant who is delayed. Br. Diſceit, 
pl. 40. cites 12 H. 4. 24. 

6. And it lies againſt the maſter of the einer alla, and the eſ- 
ſoiner ſhall be in proper perſon. Ibid, „ 

7. It was ſaid that writ of dilccit lies again/? the ſheriff to recover 
damages; quære of this matter, for the juſtices were in diverſe opi- 


nions. Br. Diſceit, pl. 26. cites 6 E. 4. 3. | 


8. If a guardian pleads an ill plea where he might have pleaded 
a good one, by which the infant loſes, the infant ſhalt have writ of 
diſceit at his full age; and recover all in damages again/t the guar- 
dian. Br. Droit de recto, pl. 15. cites 9. E. 4. 36. 


9. Brian, Chocke and Pigot were in diverſe opinions wan 
wil 


Diſceit. 


writ of diſceit lies again/? the heir of him who recovered by default, 
and dies, or not. Br. Diſceit, pl. 30. cites 18 E. 4. 11. 

10. If an action of treſpaſs be brought againſt many, and the 
plaintiff and one J. by covin between them cauſe certain perſons to come 
into court and jay, that they are the ſame defendants, and that they make 
the ſaid J. their attorney, and afterwards the ſaid J. as attorney for 
the defendants pleads unto iltue, and afterwards fers the ingueſt 
40 paſs by default, by which the plaintiff doth recover againſt the 
defendants ; now thoſe who are the true defendants ſhall have writ 
of diſceit againſt J. who appearcd as attorney for them, &c. F. N. 
B. 96. (E.) 

11. If a man ſues a præcipe quad reddat againſt divers tenants, and 
they purchaſe a protection for one of them, ſurmiſing that he is beyond the 
leas upon the King's ſervice, whereas he is and always has been remain- 
ing in England, by which the demandant is delayed, the demandant 
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ſhall have a writ of diſceit againſt the tenants for that delay. F. N. [ 495 ] 


B. 97. (B. . 

* F = demandant in pracipe quad reddat, wha recovered by falſe 
return of the ſheriff, makes a feaffment of the land, then the writ of 
diſceit lies agaiuſt the demandant who recovered and his feaffee and 
the ſheriſt and if the demandant be dead, and the ſheriff alſo, yet 


the writ lies againſt the demandant's heir, and againſt him wha ts te- 


nant of the land, if any of the ſummoners, vejors and pernors are living, 
for if they ſay that they did not ſummon him, then the plaintiff in 
the writ of diſceit ſhall recover his land and be reſtored, &c. But 
if they are all dead, then the writ of diſceit is loſt, F. N. B. 97. 
C.) 

| 13. If an action of debt he brought againſt tiba as executors where 
one of them is not executor, if he wha is not executor confeſſes the 
aclian, he who is executor ſhall have a- writ of diſceit againſt him, 
and recover as much m damages, F., N. B. 98. (H.) 


(G) Examination. 


[I. | N a writ of diſceit, if the firſt ſummoners come, and none of the 

I other veiours or pernors, and the ſummoners are examined, 
and it is found by them that the ſummons was not made, the judgment 
ſhall be reverſed. 29 E. 3. 34-] 

2. Diſceit e@gain/? one as tenant and another as ſheriff, upon a re- 
crvery by default and ſcire facias againſt the ſummoners, veiors, and 
pernors, returnable immediately, and the ſheriff returned the writ 
ſerved againſt the tenant, who appeared; and as to the ſheriff, the now 
ſheriff returned nihil, &c. and the ſheriff returned, that three of the 
ſummoners were dead, and that the fourth was warned who appeared 
and one of the veiors was warned who appeared, and that the others 
were dead, and the plaintiff prayed that the ſummoners and veiors 
ſhould be examined, and upon good argument they were examined de 
bene eſſe, for if all the ſummoners and veiors were dead, the action of 
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Diſceit. 
diſceit is gone; and though it may be that two of the one fort and tius 
cf the ether ſerved the writ, yet thoſe who appeared dic, the ſerving 


Dall be intended that it was done by all as the return purports, and 
5 


iffue falſe either in part or in toto by the beſt opinion, by which 
the dferdant ſaid that the ſimmmons and view was by others of the 
fame name of thſe who appeared, and net by them, for thoſe two wha 


appeared ſaid upon their examination, that they knew nothing of 


the ſummons nor of the pernancy in the hands of the king upon the 
grand cape, quod nota, and procets was made againit the old 
theriff, who was returned nihil. Br. Diſceit, pl. 7. cites 35 H. 
©. 46. | 

3. Diſceit by proceſs againſt him who firſt recovered, and againſt 
the ſummoners and veiors, and the detendant by one of the ſum- 
moners appeared; and the defendant pleaded a releaſe of the pla: ntiff 
made to him, and the plaintitt prayed that the ſummoner ſhould be 
examined; and by ſome juſtices they ſhall not be examined, for 
* plea is perempiory, for both parties, Br, Diiccit, pl. 26. cites 
6 . 4 | 

4. ks upen plea to the torit or aid prayed of the king, &c. which 
m— peremptory, they ihall be examined for danger of death. 

id. 

5. In a writ of diſceit the ſheriff returned, that he had warned one 
of the ſummoners but that the other was nit found in his county, and 
lakewiſe that he had warned the defendant ; at the day of the return 
one 2 ſummoners appeared, but the defenaant made default, where- 
upon the juſtices examined the ſaid ſummoner, who aid he did not 
make any ſummons: whereupon they reverſed the judgment. Bendl. 
67. pl. 113. 4 & 5 P. & M. Squirry v. Read. 

. In a writ of difceit, if the ſheriff returns one ſummoner dend, 
75 _ other fumminer ſhall be examined, &, F. N. B. 98. 
7. Where a man liſes by default in a quare impedit or waſte, it be- 
hoves that the ſummoners and the pledges upon the attachment and 
the manucaptures upon the diſtreſs ſhall be examined, when the writ 


of diſceit is brought therefore. F. N. B. 99. (C). 


(H) [Examination.] 
At what Time, [and Proceedings thereupon.] 


[1. IN a writ of diſceit, if one 4 ſummoners comes at the day he 
ſhall be examined preſently for the danger of death, and what 

he ſays ſhall be entered, and proceſs ſhall be awarded again/t the others. 
26 E. 3. 61.] — | | 
[2. If a writ be ſued again the party that recovers and the be- 
riff, and they are returned nihil, but the garniſhers are returned ſum- 
moned, and appear at the day, they ſhall be examined or 

Rong 


Diſceit. 


though the party be abſent, for danger of their death, by which the 
plaintiff ſhall be without remedy. 1 E. 3. 26. adhudged, 2 E. 3. 
48. b. adjudged. ] 

[3. But though it be found that there was not any ſummons, 
yet it ſhall nat be reverſed preſently, but a diſiringas ſhall iJue againſt 
the party, becauſe he may at the return thercof plead a releaſe, 
2 E. 3. 48. b.] 

4. Hall the ſummoners and veiors are dead the actian of diſceit is 
gane. Br. Dilceit, pl. 7. cites 35 H. 6. 46. | 

5. Diſceit pon a recovery by default in tormedon ; the fberrff re- 
iurned two ſummoned, Ii. P. and C. S. and the defendant ſaid that 
there are two . P's and O. 8's in the ſame vill, viz. elder and 
younger, and the rldacft appeared, and the ſummons was made by the 
youngeſt, and yet the court examined him who appeared for doubt of 
death, and he ſaid he knew nothing of the ſummons. Br, Diſceit, 
pl. 25 cites 5 E. 4. 40, 

6. Diſceit by four® againſt him who recovered by default where 
they were not ſummoned ; thre? appeared, and the ſummoners alſo, 
and the fourth net; and per Cur. the ſummoners ſhall be exa- 
mined de bene eſſe for fear of death before the ſummaneas ad ſe— 
quendum ſimul thall be awarded. Br, Diſceit, pl. 27 cites 8 E. 
4. 8. 725 | 
7. Sy upon, protection caſt, or if the releaſe of the plaintiſf be plead- 
ed of all actions, or of the right. Ibid. 

8. $2 if the defendant ſays that the ſummaner who appeared is an- 
#ther perſon of the ſame name. Ibid, 

9. A judgment being had againſt S. in a ceſſavit, the tenant be- 
fore execution brought a wri of diſceit, and becauſe that would not 
ſtay execution, he brought alſo a writ of error; and though both 
thele writs tended to avoid the judgment, yet becauſe they were 
upon ſeveral reaſons and reſpects, they were both allowed. Hob. 
218, pl. 283. Hill. 15 Jac. Howard v. Salkeld. 


vult, and afterwards the parties compounded. 
vicontinued by conſent. 
C. and judgment affirmed. 


(H. 2) Proceedings and Pleadings. 


I, I F a huſband and wife life the land of the wife by default, they 

may ſue a writ of diſceit, and if the huſband dies, it ſeems 
the wife may ſue a writ of diſceit to be reſtored to her land, &c. or 
have a cui in vita upon the ſtatute at her election; and the writ of 
diſceit ſhall be directed unto the ſame ſheriff who did the diſceit and 
talle return, and not unto the coroners, as appears, Trin. 20 E. 3. 
* it ſeems it js not error, if it be directed unto the coroners, &c., 

N. B. 98. (C) cites 20 E. 3. Diſceit 4. 


2. The nature of a writ of diſceit is not to recover the land by de- 


fault, and it may be that the tenant who made default has a releaſe 


2 Roll. Rep. 127. S. C. the writ of error was 
Paim. 50. The Earl of Northumberland v. Salthill and Howard, S. 
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Cro. J. 547. 
pl. 7. Mich. 
17 Jac. 

B. R. Sal- 
keld v. 
Howard 

S. C. Curia 
adviſare 
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407 eit. 
of the plaintiff to plead, therefore it is good to award ſcire facing 
againſt him per Marten ; but per Babb. this is not the proceſs in 
this writ, but verze fucias, which is returned ſerved againſt him, 
the which is in this action in nature of a ſcire facias in another 
caſe ; per Rolfe, he 20 liſes by default, ar his heir, ſhall have a writ 
of diſceit again/? the recoverer or his heir, or againſt a ſtranger if he 
has aliened, which Newton denied and others likewiſe, Per Strange, 
If the tenant was not warned they ſhall not have writ of diſceit, 
againſt the ſheriff to re-have the land, but in vpn the caſe, for 
he did not Joſe the Jand here by default, but upon examination of the 
ſummoncrs, veiors and pernors, which is the natural trial in thi; 
action. Br. Diſceit pl. 16. cites 8 H. 6. 1. 

3. Diſceit in precife quad reddat, the tenant was eſſoined, and 
after made default, and leſt the land upan the grand cape, and brought 
writ of diſceit, and it was found by examination that the tenant war 
not ſummoned in the precipe, and the tenant demanded judgment of 
the writ becauſe the tenant in the precipeſwas*lloined,"of which the 
plaintiff gt to make mention in this action, and that the eſſoin was 
not cat by him; for if the eſſoin was caſt by him, he ſhall not have 
action of diſceit, & non allocatur, for if it ſhall be fo, he may allege 
it for plea, by which the defendant was awarded to anſwer, quod nota, 
Br. Diſceit pl. 19. cites 36 H. 6. 23. 

4. Diſceit upin a recovery by default in formedon, the defendant 
ſhall nat have the averment that thoſe wha appeared by the return 
of the ſheriff are other perſons of the ſame name, for then when 
others appear, they may ſay alſo, that the other is not the ſum- 
moner, but another perſon of the ſame name, and fo in infinitum, 
which would be a great inconvenience, Br. Diſceit pl. 25. cites 
5 E. 4.40. | | 
5. It is a good pla in writ of diſceit, that he who recovered 
mnfeaffed him; per Cateſbv, quod non fuit neggtum. 18 E. 4. 

We 
2 Le. 193. : 6. If a man recovers in a quare impedit by default, &c, if the de- 
38 fendant be not ſummoned, he ſhall have this writ, and the ſummoners 


Hil. 27 f ; 1 5 
. B. R. and pledges upon attachment ſhall be examined thereupon. And it 


Willizms the difceit he found, he ſhall have writ unto the biſhop, &c. for him. 


* Ble Fer * 7 7 * 
x. Blower F. N. B. 98. (G). 


natur. D. 253. b. 354. 2. b. pl. 30, 37. 5. C. adjudged but reverſed on error, but not for any 
matter of law. Velv. 72. S. C. adj udged in C. E. 


7. If an attorney be nat truly informed by his client to plead in any 
action, and he pleads, quod ipſe non eſt veraciter informatus, & 1de9 
nullum reſponſum, &c. the fame ſhall be entered to fave him of I 
mages in a writ of diſceit brought againſt him by his maſter, &c. 

498 ] F N. B. 98. (J). * 

8. A. recovers againſt B. in a præcipe quod reddat by default the 
writ of diſceit in this caſe is judicial and iſſues out of the Common- 
Pleas, and the proceſs is attachment and diſtreſs infinite, and is men- 
tioned in the writ; and in this caſe A. and the ſheriff and the ſum- 
moners and veiors are made parties by this writ, that is, he who was 
ſheriff and made the return of the ſummons which by the _ of 

| cen 


— 
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diſceit is alleged to be falſe, If the preſent ſheriff did this diſceit, 
the writ of diſceit aforeſaid ſhall be directed to the coroners. Jenk. 


122. pl. 46. 


9. Writ of diſceit by the King and Queen upon a fize levied by Bendl. gy, 
C. to D. of lands in ancient demeſne, who rendered to C. for life, pl. 94.5.C. 
remainder to K. D. died pending the writ. Reſolved, the wwrrt — 
{hall not abate, becauſe it i; in nature of a 1 * which doth not Ie. 3; pl. 
demand the land, but is to prixiſh the dijeeit, Mo, 13. pl. 49. Hill, 8. S. C. no 
4&5P.&M, the Queen v. Dewe, | land is to bz 


. recovered 
bu: only the fine is to be peverſed. 4 Le. 197. pl. 312. S. C. in totidem verbis. 


10. Ina writ of diſceit, upon recovery in dower for default of 
ſummons it was refolved by the court clearly, although that the 
words of the writ of diſceit are Interim terram illam in manus noſtras 
capias, ita quod neuter corum manum apponat, &c. yet the ſheriff 
cannot remove the party out , poſſeſſion, but he ought only to make a 
general ſeiſure; and Tites Bracton 365. b. That the ſummoners, that 
appear to be examined, ſhall vt have any charges by the courſe of 


the court. But the plaintiff at his peril 9vght to procure them, and 


to bear their charges, Noy. 152. Atkins v. Gage, 
. 


(I) Judgment, and at what Time it ſhall be 
7 given. 


{ 1, I N diſceit againſt the party that recovers, &c. it the party be 8. P. Br. 

> returned ſummoned, and mates defauit, yet it upon examina- — 
tion it appears there was nit a good ſummons, judgment ſhall be H. 6. 1 
given preſently without awarding more proceſs againſt the party that Fitzh. Di- 
wy - 1 6 » - , , . cent pl. 9 
makes default, becauſe if judgment ſhall be ſtaid till he comes, there © 
. . - . Nos . . . . * Cites 8. C. 
may be a diſtreſs infinite, and fo the plaintiff ſhall be diſinherited. Br. Pe- 


8 H. 6. 1. b. 5. b. adjudged. ] remptory, 

#2 ; | pl. 52. cites 
S. C. and ſays the reaſon ſeems to be inaſmuch as the party ought to have ſued reſummons in 
this caſe ; but adds a quzre, for he ſays it is not adjudged in that point. 


2. In diſceit the firft ſummoners came, and the 22 and 
veiors in the grand cape, but the tenant who recovered came not, and 
the court not perceiving it examined the ſummoners and the pernours 
in the grand cape, and found by examination that he had not made 
Jummons by the firſt writ nor in the grand cape, nor the land taken 
into the hands of the king, by which it was awarded that he who 
loſt ſhould re-have his land which he loſt, and he who recovered 
and the ſheriff ſhould be taken, without ſaying any thing of the iſ- 
ſues, and when the court perceived the default of the tenant, they ſaid 
that they would /tay till he comes, and made proceſs againſt him, for 
it may be that he has a releaſe from the party, and by 8th [Edw. 3. ] 
after the examination, and the diſceit thereupon found proceſs ſhall [ 499 ] 
be by diftreſs ad audiendum judicium, and not ad reſpondendum, whereas 
the proceſs before the examination is diſtreſs infinite, Burgh, the 
proceſs 
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proceſs is returned ſerved as well againſt the tenant as againſt the 
theriff, by which he prayed judgment, and Fulthorp awarded ut ſu. 
pra, that the plaintiff recover his land loſt by the firſt writ, and the 
others were taken. Br. Dilceit, pl. 12. cites 50 E. 3. 18. 

3. Note, that the ſtatute of JFe/{1min/ter 1. cap. 30. is, that if 4 


pleader or other make diſceit to the ccurt, he ſhall have impriſonment [1 

by à year, and this is unceritood as well of apprentices an ſerjeants 

as of others; per Jenny. Br, Diſccit pl. 28. cites 11 L. 4. 3. E. 
per 


(K) [Tudgment] How, For the Land, 
Ss. P. Br. | I. 6 & HE judgment ſhall be, That the plaintiff ſhall be re/7:re4 pu 


Diiceit, pl. to the land again. 8 H. 6. 5. b. * 37 E. 3. 12. b. 18 E. 3 
*r. cites 50 , 28 ] N b. 
16. 06 a 
Ibid. pl. cites 50 E. 3. 18. accord ina lx. 4 . 
* Fitzh. Diiceit, pl. 36. cites 17 E. 3. 12 S. C. & S. P —S, P. Br. Diſcci, pl. 16. cite; 8 H. ha 


E. 1. iti 
2. If a mar recovers in à writ of waſte where the tenant was nat 
ſummoned, &c. the defendant ſhall have a writ of diſceit, and ſhall be 
reſtored. F. N. B. 98. (B.) cites T.q E. 3. Sce 17 E. 3. 58, 
| 29 E. 3. 42. 29 E. 3. Diſceit 63. and 56. | | 
Contra per 3. In a ſcire fucias to execute a fine, if the ſheriſf returns the te- a 
_ He nant ſummaned by two tummoners, if it be not true, yet the tenant 
All reco- 8 2 
ver only da - by the return ſhall loſe the land; for execution ſhall be awarded A 
mages, and upon the return if the tenant do not appear, and then the tenant E 
for that it. ſhall have a writ of difceit againſt the ſheriff, and him who had ex- 


mall de , 
tried by the Ecution, and him who is tenant, and {ſhall be reſtored to the land, 


enguett, F. N. B. - (D. 
Ibid. in the RF” ) 
new note; there (a) cites 1 Hb. 5. 


4. So if a man ſucs a ſcire facias upon a recagnizance of debt, and 
the ſherift returns the defendant ſummoned where he is not ſum— 
moned, for which the plaintiff has exccution awarded, the defendant | 


ſhall have a writ of diſceit againſt him who had execution, and the 
ſheriff ſhall be puniſhed by this writ for his falſity, and the part 
who recovered ſhall make reſtitution of that he recovered, &c. F. 
N. B. 97. (D.) E 5 

5. In a writ of diſceit, if the ſheriff returns one ſummoner dead, 
yet the other ſummoner ſhall be examined, &c. and if it be found 
that he did not ſummon, &c. the party ſhall be reſtored unto the 
land. F. N. B. 98. (D.) | 

6. And ſo if the viewer or perncier did not do that which he ought ta 
do, the party ſhall be reſtored, becauſe it ought to be done by both, 
&c. F. N. B. 98. (D) 

7. If a natary or other perſon of covin counterfcits the ſeal of 
any parſon or vicar, and forges letters of reſignation of his parſonage 
or vicarage in the name of the parſon or vicar of his benefice, he ſhall 
thereupon have writ of diſceit. But whether by that he ſhall be 
reſtored unto his benefice, quære; it ſeems not, becauſe the remov= 


ing ot him is a ſpiritual act, F. N. B. 99. (K.) : 
b (L) [Fu%g- 


CRIT Ay Ver») 
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(L.) Judgment; How for the] Profits. 


[ 1, H E ſhall be reſtored to the iſſues from the day that the defen- x S. p. Br. 
dant had execution till the day of this writ purchaſed, * 41 — 1 
an KHz „Cites 41 
E. 3. 21. 4 17 E. 3. 12. b.] F 1 
pending the writ the King chall have them per Cand. But per Thorp contra. Fitzh. Judg- 
ment, pl. 87. cites 41 E. z. 2. [And it ſeems it is 41 E. 3. 2. a. pl. 4. and Roll ſeems miſprinted.] 
— Firth. Diſceit, pl. 36. cites S. C. 


2. He ſhall alſo be reſtored to the iſſues from the day of the writ Fitz. Diſ. 
purchaſed till the judgment, and the king ſhall not have them. 43 E. ceit, pl. 36g 


a . 2 cites 8. C. 
3. 32. 17 E. 3 1 18 E. 3. 28. dubitatur, + 41 E. 3. 2. | 8 H. Br. Dif- 

«+ Go b. ontra 22 E. 3. 34. ; ceit, pl. 11. 
5 l * IF cites 50 E. 
4. 16. contra that he c, F152 have the meſre iſſves 3 and anno 8. Herle ſaid that the king ſhould 
have them. Quzre. Ibid. pl. 12. cites 50 E. 3. 18. Reſtitution was prayed of the meſne 
lues, quod tot. Cur. negay it, but it is ſaid there that elſewhere he had the iſſues by award; 
therefore Quære. —Ibid. pl. 16. Some ſaid that the party ſhall have them till the writ pug» 
chaſed, and the king pending the writ, and ſome e contra, cites 8 H. 6. 1. 

+ Br, Diſceit, pl. 8. cites S. C. Fitzh. Judgment, pl. 87. cites S. C. 

Fitzh. Diſceit, pl. 9. cites S. C. 


3. Note, per Brian, Choke and Pigot, in an action of diſceit upon 
a recovery by default, a man ſhall be reſtored to the land and iſſues 
and profits in the mean time incurred as in writ of error or attaint, 
my no diverſity. But others contra, Br. Diſceit, pl. 3o. cites 18 
„4. II. | 


(M.) Judgment in what Caſes; and How. 


I, JF the ane ſummoner denies the ſummons, the plaintiff ſhall be 
reſtored, tor falſe in part falſe in all. Br. Diſceit, pl. 25. 
cites 5 E. 4. 40. Per ſeveral of the juſtices, 

2. And in the ſame caſe fol. 54. it was faid by divers of the juſ- 
tices, that if it ſhall be proved for the — that they were not 
ſununoned, the plaintiff ſhall be reftcred to the land with the iſues and 
profits in the mean time, and he ſhall have damages againſt the ſheriff 
for his falſe return, and by ſome the ſheriff ſhall only make fine 
to the king; for the party ſhall have his judgment and the meſne 


-rry againſt the tenant, and the plaintiff ſhall be reſtored, Per 
1 0 


For more of Diſceit in general, ſee Actions, and other pro- 
258 | per Titles, | 


Dilclaimec- 


p 
4 


* 


. 9; 8 hs 


n 


1 


+. 4d e 
-.>-#3% 


? ee; * q a WS k 7 
not rota aids 4, 


go! 


W Difclainm- 
er Was im- 
fered be- 
caſe the 
tenant ſhait 


not de com- N D iſclaimer. | 


petled by 
the law to 
keep land 
agunſt his | Es 
_— MM. 5 0 p 
— — (A.) Of what Things and Ffates a Diſclaimer may 


pi. g cites be, and of what not, 


16 H. 7.1, 


Br. Diſ- [ I. A Man cannot diſclaim in the principal, and not in the in- 
claimer, pl. cidents; as he that is vouched becauſe of a reverſion 


Av har cannot diſclaim in the reverſion, ſaving the ſeigniory. 40 E. 
Diſclaimer, 3.27 } | 

pl. 10. cites - 

8. 


2. In writ of meſue by the donce in tail againft the beir of the dimir, 
founded upon the tenure, and the reverſion regardant to the de- 
mandant without ſhewing deed of the giit, the tenant di/claimed in th: 
ſeiguiory and in the reverſiou, and held good. "Ihel. Dig. 147. lib. 
11. cap. 34. ſ. 9. cites Patch. 8. E. 3. 394. Quære. Contra per 
Finchden Irin. 40 E. 3. 27. | 

3- In writ of meſne the defendaut ſaid, that he had not fee nor ſeig- 
niory ix the land, but a rent ſect, and held good. And the demand- 
ant was received to maintain that he held of the defendant ; Priſt, 
&c. Thel. Dig. 147. Lib. 11. cap. 34. 1. 10. cites Paſch. 20 E. 3. 
Meſne 13. 

4. Diſclaimer Lies not of rent but of the land, Br. Diſclaimer, pl, 
54. cites 16 H. 7. 1. per Townſend. ; | 

5. T'nere be divers kinds of diſclaimers ; that is to ſay a diſclaimer 
in the tenancy, a diſclaimer in the bleed, and a diſclaimer in the ſ-i;- 
niory. Co. Litt, 102. a. | | | 


— — 
Fol. 631. (B) In what Actions. 


— . 
* Inwritof | x, A Man cannot diſclaim in a writ of mne. Quere, * 44 


1 E. 3. 2. b. Temp. E. 1. 65. b. William Afﬀordeby's 


may dif= Caſe adjudged; and by this the meſne is forejudged of his meſ- 
chuim in his nalty. } 

ſeiguiory 

2 the plaintiff, per Finch. But Quzre; for non reſpondetur. Br. Diſclaimer, pl. 9. cites 


ba 


In writ of meſne, the plaintiff bound the d fendant to the acquittal by temare of * in ſrankalwign, 


there the defendant ſhall not diſelaim in his ſeigniory ; for the tenant nor any other can hold but - 


of his donor. Br. Diſclaimer, pl. 33. cites 14 H. 3. and Fitali. Meſne, 7. In writ of ate, 
the defendant may ſay, that*the demandant does not hold of him, and ſo diſclaim in the ſeignioiy, 
but the demandant may aver the contrary, and note, that this plea is to the ation. Thel. Pg. 
147. Lib. 11. cap. 34. f. 5. cites Hill. 3. E. 2 Hill. 5 E. 2. Mefne 46. 64 and in divers other 
hooks. Hill. 14 E. 3. Meine. 7. Paſch. 28 E. z. 93. Hill. 44 E. 3. 2. 13 H. 7. 28. and 16 


H. 7% I, 


[ 2, The 


Diſclaimer, 


f 2. The plaintiff in a recaption may diſclaim. 47 E. 3. 22. 
3. In a per que ſervitia the tenant ſhall not diſclaim, but ſhall 
{xy that he did not hold of him the day of the note levied, “ 11 H. 
4. 72. b.] 
Hill. And it ſhall be tried per puis. 
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Br, Diſ- 
claimer, pl, 
12. Cites 
S, C. per 


Ibid. pl. 26. cites 5 E. 4. 2. that defendant cannot diſ- 


claim; becauſe the plaintiff hall not recover the land if it be found againſt him; for he demands 
nothing but attornment, — —Fitzh. Diſclaimer, pl. 8. cites 11 He 4. 72.——PÞr. Per que ſets 


vitiz, pl. 3. cites S. C. & S. P. by Hill. 


In pe jus ſertiiiu the tenant diſcluimed to hold of the plaintiff, and that he did not hold of the 
comtor the day of the writ purchaſed, &c. Upon which the tenant went ſine die, notwithe 
ftanding that the plaintiff tendered to aver, that if, &c. Thel. Dig. 147. Lib. 11. cap. 34. ſ. 4. cites 


Hul. 33 E. 1. Diſclaimer zi. 
cordant. 


4. In afſife of rent by the lord againſt his tenant the tenant diſ- 
claimed te bald of him, and was ouſted by award. Quod Nota. Br. 
Diſclaimer, pl. 32. cites 8 E. 1. and Fitzh. Aſſ. 416. 


man may diſclaim in aſſiſgof rent. 
2. | inſtead of K. f.] and cites the other cates as in Brook. 


5. In cr/avit the tenant cannot diſclaim, but he ſhall plead well 
that he does not hold of the demandant. Thel. Dig. 147. lib. 11. 
cap. 34. f. 3. cites tempore E. 1. Diſclaimer 29. and 5 E. 3.202. 
agreeing. Contra it is held Mich. 16 Hf. 7. 1: 


Ibid. cites Mich. 12 E. 3. 13. 11 H. 4. 72. and 5 E. 4. 2. ac 


Ibid. pl. 84. 
cites 13 

7. 27. con · 
tra, that a 


Thel. Dig. 147. lib. 11. cap. 24. ſ. 6. S. P. but cites 8 E. 


b. A man cannot diſclaim in * nuper obiit, 40ſiſe, writ of datver, # A man 


nor in any action where the demand is nt compriſed in the writ, Br. 
Diſclaimer pl. 49. cites it. Canc. 6 E: 2: 


may diſ- 
claim in 
nyper obne 


in the blood. 1hid pl. 52. cites 11 H. 7. 14 per Wood and Davers, 


7. Entry in the quibus againſt two, the one tvoul have diſclai med, 
and was not ſuffered ; for he 1s in de ſon tort demiſue, which fee in the 


old Nat, Brev. in the additions of the writ of right upon the dit- 
claimer. Br. Diſclaimer, pl. 36. cites 4 H. 5. 

8. And lee there that the * tenant ſhall not dijclaim in writ of ceſ- 
favit, but may ſay that he does not hold of the demandant. Ibid. 


5. P. Ibis. 
Pl. 54. cites 


6 To 


27. Ibid. pl. $2. Cites 11 H. 7. 14. contra, that he may diſclaim in ceſſavit; per Wool and Dayers. 


— . P. agreed by all except Vaviſor; Ibid. pl. 54. cites 16 H. 7. 1. 


9. In ation in which a man may recover damages, and the tenant 
«diſclaims, the demandant may aver him tenant, Br. Diſclaimer, pl. 
17. cites 36 H. 6. 28. per Danby. 

10. Contra where he cannot recover damages; for he is at no miſ- 
chief; for he may enter, Ibid. 


In ail ain; 


1 which a 
11.4, ali no: 


.cer g 
N. en 


may diicluim, 
but Tuhere 


dan get are ta 6:.yecovered, the demandant mav avir his abrit, and cw him of the diſclaimer in ſalvation 


＋ his damages ; agreed per omnes. Br. Diſclaimer, pl. 54. cites 16 H. 7. 1. 


It. In formedon in remainder it was ſaid that in action againſt 
two, the one alone may diſclaim, as well as one may in action againſt 
one alone, and the demandant ſhall not put him to his diſclaimer, 
unleſs in action in which it is to recover damages; Quod Nota. Br. 
Diſclaimer, pl. 22. cites 5 E. 4. 46. 


12. Forteſcue made avowry in replevin, and after he perceived 
that the plaintiff would have diſclaimed, by which he relinquiſhed the 
wvaury, and made juſtification, and then the plaintiff cannot diſ- 

| | claim, 


In forme- 
don the te- 
nant may 
diſclaim. 
Ibid. pl. 54- 
cites 16 H. 
* 0 

S. P. Idbid. 
pl. 14. cites 
15 E. 4. 29. 


— In 
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phie, the Claim. Note the diverſity, that a man cannot diſclaim in juſtifies. 
pain: ff 535 tion; contra in — and upon juſtification the defendant ſhai! 
"1-2: not have return. Br, Diſclaimer, pl. 15. cites ꝙ E. 4. 28. 


de for: fee or diſlam. Br. Diſclaimer, pl. 43. cites 21 H. 7. 20. | 


13. In writ of entry in nature of Hie of rent. The tenant pleaded 
a bar at large as to a rent charge, and the demandant mad: tithe 2 4 
rent ſervice iſſuing out of land, which the tenant held of him, and 
the tenant diſclaimed to hold of him, and thereupon it was demur- 
red in law. Thel. Dig. 148. lib. 11. cap. 34. ſ. 18. cites 11 U. 
7. 14. 13 H. 7. 27. and 16 H. 7. 1. | 

14. In cui in vita a man may diſclaim. Br. Diſclaimer, pl. 54, 
cites 16 H. 7. 1. 

- 5d ogg 15. A man may diſclaim in writ of c/tams and ſervices. Br, 
Ihid. pl. _ Diſclaimer, pl. 45. | 
cites 13 H. 7. 27. | 

R | 

16. Br. conſcience pl. 18. makes a quære, whether a man may 
diſclaim in Chancery, | 

17. Leſſee for years is plaintiff in replevin, the defendant avs 
upon A. a ſtranger as his tenant, who comes and ſays, that he is A, 
the tenant, and that the plaintiff is his leſſee for years ; reſolved by 
all the juſtices of England, that A. may join in aid gratis without 
procels, and that both may diſclaim, and that the plaintiff ſhall re- 
cover his damages, and the defendant ſhall be in miſericordia, In 
the caſe of tenant at will, where there is a joinder iu aid to him in 
replevin, no diſclaimer lies for him in this caſe ; for he loſes no- 

thing. Jenk. 56. pl. 3. 

1. Lord, mejne, and tenant in replet)in, the meſne cannot dijclaim; 
for a writ of right upon a diſclaimer demands the land and he 
has it not; and the lord has no benefit by this diſclaimer; for the 
tenant cannot leſe his tenancy by the dijclaimer of the meſne and the 
lord has not more nor better, or other ſervices than before the diſ- 
claimer. A writ of right of diſclaimer lies, where bath meſne and 
tenant diſclaim ;, if the duclaimer be in a court of record, a writ of 
right lies upon the diſclaimer. Jenk. 142. pl. 95. 

19. A grants an annuity to B. pro conſilis impendende. Upon 3 
writ of annuity againſt A. A. may diſclaim to have counſel, and fo 
extinguiſh the annuity ; but it is otherwiſe if the annuity was grant- 
ed pro confulio impenſo & impentends. Jenk. 236. pl. 14. 

This ex- 20. 21 Fac. I. cap. 16. f. 5. In all actions of treſpaſs quare claus 
— ſum fregit, wherein the d:fendant ſhall diſclaim any title ts the land, 
of treſpaſs; and the treſpaſs be by negligence or involuntary, the defendant fhall be ad- 
dut astore- mitted to plead a diſclaimer, and that the treſpaſs was by negligence or in- 
plevin, that voluntary, and a tender of ſufficient amends before the action brought; 
remains at . . . 1 . 
common and if the iſſue be found for the defendant, or the plaintiff be non uited, 
law. Ad- the plaintiff ſhall be barred from the ſaid action, and all other ſuits con» 
— *. cerning the ſame, | 5 

ut w. 1596. 
9 W. 3. Allen v. Bally. 


(C) What 
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(C) What Perſons may. 


{ 1. CUC H perſon as cannet liſe the thing perpetually in which he 
diſclaims, ſhall not be ſuffered to ditclaim. | 


2. As an allet cannot diſclaim, 40 E. 3. 27. b. 20 H. 6. 46, Br. Dif- 
claimer, pt. 


A * 
lt, . 
Curt: ] ; THE 3 7. cites 8. C. 
— . P. Br. Diſcl.imer pl. 17. cites 36 H. 6. 28, ——sS, P. ibid. pl. 27. cites 10 E. 4. 2. 
w— Hf 107. by 2 pris againſt an ul bit, the ach came and jd, that bis pr ed: crffor uit bout nfert 


oe cen. 2 rebaſ d the land of the prev, ang cent rendering the io. rents ac here the land was nat 
e912 the mntety of the rent, by <ehieh his prediceſſar, next before him, wind the land, and this abbot de- 
forctant afier im al, and fo diſclaimed, and fo ſee that he who has fee, as here, may waive his 


land; and He / aid allo in court that he ehe and renounced toe tand to the pluiutiſt, and fo the frank- 


tenement by lum ſhat} be adjudged in the plaintiff and demanded judgment, if this writ againſt 
hum ſhall go, and ſhewed deed of the prior and covent, ſealed to his predeceſſor, and the 


per Priiot. 


3. A bi/b5p cannot difclaim, for he cannot deveſt the right out In e 


18 
of the church. 40 E. 3. 27. b.] e 
we bed to warranty the ih of R. bieauſe bis predeceſſir with the aſſent of the ehapter gave in tail 1 
1, (nc Hor fawins the ehen, and te bi uf df, /ained in the rever fiom lawirg 22 him the anciert fermices - 
and per Wiche. be cannot diſcluim ; for theje ferwices ſhall be if .d the ſe wites which come by reoſor 
" the rever/izny and alſo 65 this diſclaimer nothing can bt vc ir tes d:omandant, and alfo be cannet preju- 


Ge H Hccgller, to which Mowbray agreed; wherefore the biſhop paſſed over. Br. Diſclaimerg 

pl. 7. cites 40 E. 3. 27. 
[ 4. Baron and ſeme may diſclaim for the feme. 3 H. 6. 29. ] . Diſ- ; 
aimer, pl. 


44- cites 8. C. Pracipe quod reddat againſt baron and feme, the baron cannot Viſclaim for his 
feme, nor the feme fur the baron, which was in a manner agreed; for n2th:»p can be weſi:d out of 
297 one inte the other by ſuch diſclui ner terween them ; for they are ome ard the fame Per ſan in the laws 
Br. Diſclaimer, pl. 35. cites 14 H. 4. 18.——Cora btwren other for ſons Ibid.— P. per 
SKreene and Norton, Ibid. pl. 46. cites S. C,——l) wit againſt baron and feme, they dii- 
aimed for the ſeme, and the baron pleaded over, and after made defauit, and at the petit caps 
de feine was received and vonched notwithſtanding this diſclaimer. Thel. Dig. 147. lib. 11. 
cap. 34. f. 12. cites Mich. 16 E. 3. Reſceit 102. and 22 Aff. 11, agreeing. But ſays it is held 
Hill. 32 E. 4. Diſclaimer 25. that the baron cannot diſclaim for his teme in precipe quod reddat, 
aud if the diſclaimer be admitted that ſhe ſhall not be received afterwards upon default of her 
baron, and againſt ſuch diſclaimer the demandant ſhall maintain his writ, and cites 32 E. 3. Main- 
tenance de br. 54. 36 H. 6. 36. agreeing, and 41 E. 3. Diiclaimer 11. Quzre. And tuch diſclaimer 
was admitted, Paſch, 32 E. 2. Voucher 102. 14 H. 4. 18. And the baron and feme were received 


to diſclaim for theta two, Hill. 34 E. 3. Voucher 312. aud 31 E. 1. Droit 72, in Cuſtoms and 


Services. 


a 7 hing but in the right of his feme, S. P. Br, 
5. [But] if the baron hath nothing but in the right of his feme, * 


he cannot diſclaim. Contra, * 9 H. C. 52. | vl. te 
36 H. 6. 34, per Priſot. Br, Baron and feme, pl. 79. cites S. C. per Martin that the wife has 
no remedy. Thel. 148. lib. 11. cap. 34. Cites 36 H. C. 36, So P. by Priſot. 


[ 6. In an avowry baron and feme cannot diſclaim, for if they have Fitzb. Diſ- 
| C:UMeErT, 


matter of diſclaimer, they ought to plead it. 22 E. 3. 5. b.] pl. 14. cites 


5, c. Abu y upon baron and feme in jure ux3ris, he and his feme diſclaim, and it was held, that 
lhe diſclaimer lies well notwithſtanding that the feme was covert. Br. Diſclaimer pl, 6. cites 
35 H. 6. 10. — But Brook ſays, Quod mirum, For contra 10 E. 4. 2. per Cur, Ib. — Ibid- 
pl. 27. f cites 10 E. 4. 2. accordingly, that where baren and feme are plaintifs, they ® cannot dif- 


Jun; for then the land of the ſeme ſhall be in + jeopardy by this diſclaimer. —} ut it is 
ic 


F[595 


80 5 Dicclaimer. 


ud there, that Ty tle lime of E. 20 the EST, 21 bad aid of kts 7 my, A 
bid. 

S. P. Ibid. pl- 36. cites S. 0.——8. P. Ibid, pl. 42, cites S. C. accordingiy. Ju it is ſaid 
elſewhere, that * 4 - guod r Ade avainfs We baron ard fem:, the b My diſclaim 7 
pats toe tenumcy to bim alone ; but if the Hue be tenums ani be Yd, by this the ſome ſhall have ai +, 
Ibid. ; 

+ S. P. and the feme is without remedy. Br. Diſcliimer pl. 44. Cites 9 H. 6. 52. 


1 1 * 4 f. 
C di Ag ,ů M09 


2 E 7. An infant voucher, becauſe of a reverſion deſcended to him, 
all not be a . 1 1 8 2 

ne cannot diſclaim in the reverſion. 5 E. 3. 25. b.] 

diſclaim. Br. Diſclaimer, pl. 17. cites 30 H. 6. 34. per Priſot.— Thel. Dig. 141. lib. 11. 
dap. 34+ . 20. Cites 35. per. Priſot. : 


8. Quo warrants againft the biſhip of TV. who diſelaimed in the 
liherties; per Cur. this diſclaimer ſhall bind him and his fuccetlors 
to claim it after. Br, Diſclaimer, pl. 47. cites 6 E. 3. 
g. Mirtdanceſtsr againſt the barn and feme and J. S. and the 
baron diſclaimed for his feme and vouched. Br. Diiclaimer, pl. 50. 
cites 30 Aﬀt. 10. | 1 
it was ſaid 10. In writ againſt tb jorntenants, if the one diſclaims the whole 
_ ſhall veſt in the other, inaſmuch as this is a diſagreement to the 
Alclam' z, purchaſe of record; but it is not fo in writ againſt parceners, where 
companiy the one diſclaims, nor where they are jointenants by fine; per Shard, 
notwith- Quære. Thel. Dig. 147. lib. 11. cap. 34. S. cites Hill. 35 E. z. 


anding his Inn: 
— 2 Diſclaimer 23. 


intire ; and the lord ſhall have action of the moiety. Br. Diſclaimer; pl. 27. cites 10 E. 4. 2. 


11. Entre fur difſeifſin againt the baron and feme and their ſen; 
the fon diſclatmed, and the baron diſclaimed for his feme, and pleaded 
villenage for himſelf. Br. Diſclaimer, pl. 8. cites 43 E. 3. 5. 

12. Note, it is faid per Aſcough J. that «where an abbot in perſon 
or by ba:liff avotus or makes conuſance, the plaintiff cannet diſciaim by 
reaſon of the mortmain ; Quod non contradicitur. Br. Ditclaimer, 
pl. cites 28 H. 6. 10. | 

13. Pernor of the profits ſha!l not diſclaim, for none ſhall diſclaim 
in prejudice of another, and this is in prejudice of ferffees that the 
pernor of the profits, who is ce/?y que ue, diſclaims. Br. Diſclaimer, 
pl. 17. cites 36 H. 6. 34. per Priſot. | 

14. Treſpaſs of a houſe broken, aſſault and battery, and geods taten, 
the defendant faid, that the plaintiff, at the time of the taking, held the 
houſe by fealty and 10 5. rent, of which ſervices be was ſeiſed, &. and 
fer ſo much of rent arrear ſuch a day he at the time of the treſpaſs 
&c. found the houfe open and t1:% the goods as diſtreſs, and the plane 
tiff would have retaken them, and the defendant put his hands peace- 
ably upon him and ſaid, that if he too them he would have writ of 
reſcous, which is the ſame aſſault, battery, breaking of "_— and tak- 
ing of goods, of which the plaintiff brings his writ, &c. and the 
plaintiff ſaid that he did nat hald the houſe of him priſt, and the others 
e contra, and a good iſſue per Cur ; for in replevin and reſcous hors 
de ſon fee is a good plea, contra in truipaſs, for here he cannot diſ- 
claim or anſwer to the fee; for the defendant does not ſuppoſe that he 
bas fee there but that ve hulds of him, and theretore that he docs by 


Y 15 Femme and 
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ot him is a good plea, quod nota. Br. Iſſues joinee, pl. 25. cites 
38 H. 6. 20. 

15. Bailiff ſhall not diſclaim in land, contra of attorney. Br. 
Baillie, pl. 29. cites 9 H. 7. 24. Per tot. Cur. 

* 10. If the tenant in fronkalmiign 6: ings writ of miſue againſt his 
lord, the rd caunot diſclaim in the ſcigniorg, be cauſe he cannot hold 
of any man in frankalmoig n, but of his donor and his heirs. And 
ſo note, a dtver/ity between a tenure in franktalmngn, hereby divine 
ſervice is maintained, and Homage encejiret, which reipects tempo- 
ral ſervice; but if the 5 Will not diſclaim in the ſeigniory in caſe 
of homage anceſtrel, then albeit he has receh ed homage he {hall 
warrant the land. Co. Ay 102.2 

17. An abbot, prior, tt, Dep, as chdencony prebent, parſon, vicar, or 
any ether fole corporatien that is ſeiſed In ater dre cannot diſclaim, 
becauſe, as Littleton ſays, they alone cannot deveſt. any fee vehich is 
veſted in their houſe or church; for the wiflom of the law would 
never truſt one ſole perſon with the diſpoſitiom of the inheritance of 
his houte or church; ; but an abbot and prior and their covent, the 


biſhop his chapter, the parion and vicar their patron and ordinary 


m may, | and the like ot fole CO: POT. 1011 185 Vit nout WW hotc allent they 
could paſs. away no inheritance, Co, Litt. 103. a. 


D) Who 77 N. fpect of their Eſtates may Diſ- 
Clauin. 


{1. ] F leſſee far years brings a replevin, and an avstury is made upen The dif. 
the leſſor, who juns co the lelce, they bath may diſclaim, claiver and 


1s 114 
45 E. Zo 8. % ny in I: 
good. For the termor hy his di r ſhall loſe his term, os the leſſor tenant of the frank 
tenement ſhall his frank tenement ; {ut the t nat at will and the leſſor tall not join in 
d.ſclaimer; for the tenant at will cannot put any thing in jeopardy, Br. Diſclaimer, pl. 10. 
Cites S. C. 71 or for 5 e and be in rever/ion may diiclam. Br. Diſclaimer, pl. 36. cites 


4 H. 5. 


2. Sy if the meſne joins to the tenant they may diſclaim, 45 E. Br. Dif- 
i) "ae C Aa mer, * 
[3] 7. b. 18. = 
S. C. but not S. P. 


3. In an avawry wor leſſee for life for rent, he cannot diſclaim 
jor the prejudice of him in reverſion. 20 H. 6. 46. 28 E. 3. 96. 
For the lord cannot have a writ of right upon the diſclaimer of ſuch 
leſſee; ergo. } 

[4. He in reverſion being winched by tenant in deter, cannot 
diſclaim in the reverſion. 50 E. 3. 25. b. againſt his own leaſe. 
20 H. 6. 24. 17 E. 3. 39. b.] 

[5. But the heir may diſclaim, being vouched upon a leaſe made 
by 0 * 20 H. 6. 24. 18 E. 3: 42. b adjudged. 3 38 E. 3. 
32 

[6. So if a man be vauched becauſe of a reverſion purchaſed by fone 
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he may ciſclaim againſt the fine. 20 IH, 6. 24. Contra, 17 E. 3. 
39. b. Curia.) 

5 A d ſeiſer may diſclaim. 45 E. 3. 8.) 

If a man be vt uched Py of a reverſion upon a leaſe made 
by 2 he cannot diſclaim. 17 E. 3. 39. b. Curia.) 

0. If a man be vouched for homaz ge talen by hrs anceſtors, he may 
diſclaim. Cutra it he be vouched fer h:mage taken by pimpelf. Br. 
Diſclaimer, pl. 25. cites 47 H. 3. and Fitzh. Voucher 270. 

10. Fræcite 4:4:4 reddat was brought againſt two, where the one 
of then! had leaſed ti the other for 1 b Fears up- 1 condition that if he. 
did nt pay 191. vithin ane year, that then the e ſhall have fees 
and the feoſfor durſt not diſclaim in the land for fear of loſing the 
advantage of the condition in futurum. Br. Diſclaimer, pl. 34. 
Cites 12 E. 2. and Fitzh. Voucher 265, 

11. If the Grd puranicunt aftrai ains the tenant paravaile, and he 
brought replevin, and the rd avnud upon him, he cannot diſclaim, 
becauſe he held: 5 ef t him 5 a miſne ; as, per Gar, Br. Diſclaimer, 
pl. 1. cites 9 H. 6. 25 

12. But per Marten be may ſoy. that he holds of the meſne by ſuch 
ſerdices, and he halds ver of the defendant by ſrc h ſervices, abſqrt 
hoc, that he holds of the "defendant immediately modo & forma, 
Ibid. 

13. In replevin, the defendant as bailiff ta the priar of H. ad- 
ceniſſance for rent aud fealty, &c. apan ane F. X. the plaintiff faid 
that J. N. le afed te him for three Wears, and prayed aid, and had it, 

and they joined, and day given to the next term, at 10 bich term thy 
joined and diſcla:med, to which the defendant fc id that meſne derben 
the 8780 terms, the leaſe and tern: of the paints) 1 is deier. mmed; and vet 
becauſe he remains party, and the | joining is good, e the diſ- 
claimer was awarded good; quod nota, Br. Dilclaimer, pl. 4. Cites 
28 H. 6. 12, 

14. Where the tenant leaſes his land for years, the lird diſtrains, 
the termir brings retlevin, the lord aw: Ws, the termor prays aid of the 
leflor, and had it; they tw; hon 2 inder may diſclaim; quod 
nota. Br. Diſclai imer; pl. 16. cites 91 4. 7 32. 

15. In replevin, per Jenney, in avetory if the 2 ins to the 
tenant 175 gf) they cannot diſclaim. Br. Diſclaimer, pl. 30. cites 
12 E. 4. 16. 

16. 5 it s Where an ale; rs mejne and joins to the tenant in avotory, 
&c. which Littleton and Neale agreed. Ibid. 

17. And the ſerjeants held, that if there be Ard meſne and tenant, 
the meſne caunot diſclaim i n AVAWTy 3 * for he cannst bije the tenant's 
land; but if he joins to the tenant, they two may well diſclaim; for this 
15 the act of the tenant himſelf to do lo. Luzre ; tor the avowry 
is made upon the meſne, and not upon the tenant, and there- 
fore as it ſeems that the lord where there is metne ſhall not 
have writ of right upon. diſclaimer againſt the tenant by diſ- 
elaimer of the tenant, Br. Diſclaimer, pl. 30. Cites 12 E. 
4. 16. 

18, In avowry it appears by the argument that if a man di th 
a 


Diſclaimer, 507 


fir two ſeigniories one and the ſame man who is tenant of beth, where 


if the one ſeigniory there is lord meſne and tenent, and of the other 
igniory is bord and tenant only, and the meſne joins to the tenant, 
and he and the meſne diſclaims Fig all, they may join by the man- 
ner, and that fer the one part lies one writ of right upon diſclaimer, 
and another writ x right upon diſclaimer fer the other part, inaſ- 
much as it was of two ſeigniories, of which there was lord meſne 
and tenant for the one, and lord and tenant for the other, and that 
they may well diſclaim; guere bene, Br, Diſclaimer, pl. 42. cites 
13 E. 4. 6. | 

19. In quod ei defyrcent, it is faid that he who was the lee ſhall 
rt diſclaiin; otherwiſe it 13 of is grantee, Br. Diſclaimer, pl. 51. 
cites 10 H. 7. 10. 

20. And if tenant for life prays aid of him in reverſion, he ſhall 
not diſclaim. Ibid. 

21. Præcipe guad readat of rent, the defendant pleaded in bar, ard He wh is 
the demandant ſuid that the defendant held the land of him, &c. by — 
which the defendant diſ-/aimed, and may well; per Wood and clam; for 
Davers ; for pernor cannot diſclaim ; contra of tertenant; and now he /hall ne | 
it appears that * he is tertenant ; contra per Vaviſor; for now the plea 4 d _— 
5 only in abatement of the writ, which cannot be after bar pleaded. B 


Br. Diſclaimer, pl. 52. cites 11 H. 7. 14. er, pl. 54. 
cites 16 H. 
7 5. 
22. In replevin the defendant avnved as lord in taih &c. upon the * [ 50 $] 
tenantꝭ there the tenant ſhall not be permitted to diſclaim for the 
brd cannit have writ of right upon diſclaimer ; for he has nat fee- 
/», Br Diſclaimer, pl. 53. cites 13 H. 7, 14. 


CE.) * The Fae: 


I. T H E diſclaimer reſers t2 the place where the avowry is 
made. 40 E. 3. 33. 


(F) FH it may be. 


Ii. T* an avnvry the plaintiff cannot diſclaim by attorney, be- 

cauſe the avowant cannot have a writ of right ſur diſclaimer 
thereof, 22 E. 3. 6. b. PR 

2. In a mordanceſter the tenant may diſclaim for his maſter. 
WA 207 eff * te Mer. Fol. 632. 


* was agreed that tenant may diſclaim /y attorney, Br. Diſclaimer, pl. 18. cites S. C. — Id. 
D.. 40. 8. P. cites S. C. Bailiff in aſfije cannot diſclaim for his maſter; cf of attorney. Br. 
Diſclaimer, pl. 21. cites 5 E. 4. 46. 


3. In writ of entry the tenant in perſen diſclaimed only for cauſe 
ef nurture, and the demandant averred him tenant, & non allo- 


Qq 2 | catur, 
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catur, by reaſon that he ſhall diſclaim in perſon. Contra upon dis- 
claimer by attorney. Br. Diſclaimer, pl. 48. cites It. Canc, 
6 E. 2. 

4. Præcipe quod reddat azainſt tic, the one ſaid that the other was 
his villem, which the other agreed; which was taker a diſclaimer, 
and the writ good; and the villein went qu by award. Br. Diſ- 
claimer, pl. 39. cites 21 E. 3. 14. 

5. I: was held by Hals in writ ggainſt tas, if the one diſclainis, 
ti it the ether cany: ? diſclaim alto, . auſe it canno ky veſt in any, but 
Pe . ay ple ad [becial, 5 aud ay that / Pe Never agreed 19 the fer ffment, 
ard if he be in by deſcent to yy that he waived = PJelſien. 
Thel. Dig. 147. lib. 11. cap. 34. f. 15. cites Hill. 4 Ul. ” Dit- 


claimer 27. Where in Wit of entry in the quibus againſt two, the 


one was not received to diſclaim, tt uſe he was in de ſon tort 
demeſne. 

6. I dn againſt two, if the one d:je111ms the other cannt 
DAA t 79 L -le it heil takins te ent. e lend. 2975 for le m. 


Tf 

1 N | : wo. a} 

chooſe to 1 to the whole or to the moict: I hel. Dig. 148 

BD. 11, Cap. 34. . 164 cites 3 27 H. '6, Diſclaimer 16 

And that ſo agrees 33 H. 6. 53. Where in writ againſt two the one 
2". 


ade default Ater Cofanlty and the ape diſclaimed for all, upon 
which RED demand: t TCO) ered all againſt him, who made default, 
by judgment, notv. iat nding that the 15 nd ca pe. Grd not iſlue bit 
of the moiety. And note that this diſclaimer was fole in the tenane 
cy, with orot eſtation that the demandant held the land of him who 
diſclaimed by ſuch ſervice, Thel. Dig. 148. lib. 11. cap. 34- 


3 5 ' * 1 - 3 a <a 5 * . * * T * „ 7 P 
7. Fr Yit of cniery of rent in nature 0 aj 'je where the demandant 


ſupp:/ca the {aud ta be nid of tim, the 4 fendazt diſclaimed to bald 
the land e lin; and per Brian, he fhall not diſclaim in the 
land; for rent is in Cemand and not the land. Per "Townſend 
he dijcloims im tire tenure and nat in the (and; but in avowry 


Cites 


* 
he may ciiclaim to hold of tym. Er. Diſclaimer, pl. 54. 


(F. 2) Bar to Diſclaimer. What is. And Plead- 
ings. | 
— 


ESSAVIT tb; a baſop, the tenart appeared and confeſſed the 

tenure, and tendered the arrears as the demandant counted, 

this is a concluſion to diſclaim in another ceſſavit, or in wrtt 

of cuſtom and ſervices. Br, Diſclaimer, pl. 11, cites 50 E. 
3 23. 

2. In trejpaſs, if a man avows and the plaintiff conſeſſes the 


evnury, yet in anther avawry he may diſclaim ; per Needham, which 
Moile denied, therefore guœre. "Br. Diſclauner, pl. 23. cites 


. 4 


3. In 


Diſclaimer, 509 


| RT w AT | a 25 ? 0 Nu . 1 2 7 * ee 5 Ty, as 
3. In for medon the tenant d: GEW iin A. the C4 4. 4 ieder Au. 4 we 4 © ASS 
[ . P * * 7 &. i — 7 . F » & ; 4 * nel Ci f ke 
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1 . 313 — &d 1 wy 
227 It, and teri mt -& he Fre The tente THE ay of Ie 17199. ACC Ned, 1 * of 
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and Per Little oh, © g he hal ret iNallil dil DIS Guild 10 5 IV; Lu J HL tlie ilih 
/ , hoc mwotionry » | horatora: hy 25 oy © 4 {1 
tg recover damages in this action; and therefore he may enter. an- 
5 — * GY 4 - 18 7 
But Needham J. contra, and that he may fo maintain his writ; for ter 
. 1 2 — 7 ! 3 * + * «!? ? 
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ſendant ſaia, at the pla ntiff was nit tenant of the frank-tenement Tab 
2 2e t:me b-4 the 49 liner; 3 pr Littleto! ily this 1 4 2004 plca; Fe, per ling 


r the que ſtate made him tenant to the avo wry, and not tenant of # ww 7's 
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the frank- a6 nement; and z writ of right upon drfcte imer brought <ines $08 


again a /tr (4 7 9275 he ne d je; that he \ who aj 2 NS had nothing 


in the lid at the time of the di ſclaimen; tor he who has not. 
tne land cannot forfeit it. Br. Diſclaimer, pl. 28. cites 12 E. 
4. 3 

If the hard, who is vguched, has received hamage of the tenant 
cr 7 any of his ancefiors, then he ſhall not difclai a; but] is bound by 


tne law to warrant the tenant; therefore it is good for the tenant, 
to the intent to ouſt the lord of his diſclaimer, i in hi s voucher tc 
allege, that _y rd nas taken homage of him; and if he allege it 
not, and the fers to diſclaim, "the tenant may counter- plead 
the fat we by acceptance of homage; and the reaton that the lord [ 510 ] 
cannot diſelaim in that cale, is, for that he has accepted his humble 
and reverent acknowledgment to become his man of Ii ite, and mem- 
ber and terrene honour, and to be faithful and loyal to him for the 
tenements which he holds of him, and againſt the acceptance hereof 
the lord cannot diſclaim. Co. Litt. 102. * a. 
6. In quo warranto againſt the citizens of Canterbury who 
claimed divers liberties, &c. within the arch- biſhop's palace; as to 
part in ſuch a place they juſtined in the city preterquam in Staple- 
Gate and Welt-(rate, and quoad reſiduum lacorum difclaimed ; 
rcfolyed that the diſclaimer extends to Staple-Gate and We & Cate, 
notwithſtanding the praterquam. 2 Roll. Rep. 482. Irin. 21 
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Dilclaimer. 


(G) Writ thereupon, 


Againſt whom the Writ of Right fur Diſclaimer 


/. ics . 


fr. 17 is not neceſſary that the writ ſhould be brought againſt 

him that diſclaims, for it ſhall be but ly again/t him 

that is found tenant of the land, and azainit no other, | and 
though] he be a ſtranger, it is not material. 45 E. 3. 7. b.] 

2. If the meſne eins to the tenant, and both diſclaim, the writ 


ſhall be brought only againſt the tenant. 45 E. 3. 7. b.] 


3. In replevin the defendant made conuſance as bailiff of one A. 
and the plaintiff aijciaimed per Brian, writ of right upon diſclaimer 
lies for the maſter upon this diſclaimer againſt the bailiff; for there 
rs ſufficient privity between the bailiff and the lord, quod non negatur, 
Br. Diſclaimer, pl. 16. cites 9 E. 4. 32. | 1 

4. But where the [rd leajes his mancr for years, the tenants at- 
torn, and the termor diſtrains and aus, the tenant cannot diſclaim ; 
for the termor cannot have writ of right upon difclaimer ; and 
if the leſſor will not bring writ of right upon diſclaimer, the 
termor of the leſſor may have writ of right upon diiclaimer, 
Ibid. * 

5. Lord or his meſne ſhall nat have writ of right upon diſclaimer 
againſt the tenant by diſclaimer of the tenant, Br. Dilclaimer, pl. 30. 


Cites 12 E. 4. 16. 


(H) Writ of Diſclaimer. 
| For Whom it lies. 


I. THE heir ſhall not have writ of right upon diſclaimer mad? 
in the time of his father ſur, &c. and ſo the diſclaimer 13 
e/toppel but only againſt him wha made the avowry in whom the diſ- 
claimer was, and not againſt his heir. Br. Diſclaimer, pl. 2. cites 
9H 7 0 
3h A man cannet diſclain' againſt a termor of a ſeigntory in re- 
plevin, viz. againſt tenant for years of a ſeigntory who avows in re- 
plevin; for termor cannit have writ of right upon diſclaimer. Br. 
Diſclaimer, pl. 36. cites 29 H. 6. | f 
3. Aud ſee M. q E. 4. there that a man can nt diſclaim agarn/t 
tenant in tail of a z the reaſon ſeems to be inaſmuch as none 
can have writ of right upon diſclaimer but he wha has fee-ſimple in 
the ſcigniory. Ibid, | | 
4. Note, 


yr 
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LL wth | s * 


Diſclaimer, 


4. Note, the bai! made eonnſance for his maſter by tenure from 
hin, and the tenant difcir:med to Ho of bin, the lord brought right 
upon diſclaimer, and well though he be a ffranger to the record of re- 
plevin; for the conuſance was made in his right and concordat 22 E. 3. 
and in this action the tenant ſhali not have the view, nor ſhall he 
vouch; for he is the fame perſon who did the wrong, viz. diſclaimed. 
quod nota, by the juſtices of C. B. Br, Ditclaimer, pl. 29. cites 
12 E. 4. 14. 1 

5. In replevir, in avewry between the Jailiſf or ſervant of the lard 
and the tenant, if the tenant d:/claims tz hold of the lord, tae lord may 
have writ of right upon diſclaimer, though the lord be party to the 
avorwry by aid-prayer or otherwitf. Br. Diſclaimer, pl. 20. cites 9 
H. 7. 23. per Brian. 

6. In repledin the deferdant avowed as lord in tail, &c. upon the 
tenant, there the tenant thall not be perraitted to diiciaim z for the 
brd cannot have wrig of right upon dijclaimer ; for he has nit fees 


fonple. Br. Diſclaimer, pl. 53. cites 13 H. 7. 14. 


(I) The Effect of Diſclaimer. 


T, 7 OE R azainji R. and J. per Fulthorp, if R. diſclaims, 

this ve the frank-tenement and right in I. But contra if 
he pleads nontenure; tor notwithſtanding this the right remains in 
his perſon. Br. Diſclaimer, pl. 13. cites 22 H. 6. 44. 

2. In avawry the defendant made avowry as heir ta his father, 
late lird, upon the tenant, as upon his very tenant; the tenant ſaid, 
that at another time his father, whoſe heir the defendant is, made 
aunury upon him, and he diſclaimed jor the ſame rent, and demanded 
judgment if he ſhall be received to avow upon him contrary to the 
diclumer, which is ot record; and notwithſtanding the avowry was 
held good; by which he diſclaimed again, Br. Diſclaimer, pl. 2. 


"enced 237 3h ©. ® 


3. Where tenant diſclaims againſt his lord, and after the ſame 
hard diftrains him, and he makes reſcsus, and the lard brings a/jiſe, the 
liſclaimer is nd plea, Qugre. Br. Diſclaimer, pl. 3. cites 28 H. 
6. 10, 2 

4. And it ſeems there that writ of right upon diſclaimer lies as 
rwell where the tenant diſclaims againſt a baiiiffof the lord who makes 
conuſance, as where the lord himſelf had been party, and had made 
avowry. Br. Diſclaimer, pl. 3. cites 28 H. 6. 10. 

5. Pracipe quod reddat again/t two, the one made default aſter- 
default, and his default recorded, and the ether ſuid, that the de- 
mandant held the land in demand of him, and ſaving to him his 
ſeigniory, (and ſhewed what) he diſclaimed to have any thing in the 
land; by which the demandant had judgment to recover the whole 
againſt him who made default; for by the diſclaimer all veſts in him 
70% made default; quod nota ; as well as if both had appeared, and 


tue one had difclaimed. Br, Diſclaimer, pl. 5. cites 33 II. b. ” 
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6. If tenant for life diſclalins, the demandant enters, and the fenant 
dies, he in reverſian may re-enter, and therefore it is beſt for the de- 
mandant * to aver his whit; ; per | Molle. Br. Diiclaimer, pl. 17. cites 


39 H. 6. 28. 
Diſclaimer g/?-ps the tena it to have d. Br. Diſclaimer, pl. 
, 

8. Ferme den iu A ander, XC. Ne iner is not dilatory but may 


be perembtory; for the demandant by this may enter. Br. Dilatorics, 
pl. _— Cites 5 1 4. 40. | | 

9. laimer in o the Hard is git if Peſlelſion 4 Vis fer- 
Ne and 1 othins FeMmamns ous The Tight of the ſe: rniory ta Pave Writ 
ef ejche at, &c. Br. Diſclaimer, pl. 54. cites 16 H. 7 7. I. Per Brian, 
'T own vey and Keble. | 

O. And dic, ceſſavit, and all w: it 4 he 792 are gine. Ibid. 

11. Zy entiy upon diſclaimer in formeadon, the heir in tail is re- 
mitted ; per Town oy quod tuit concel eſſum. Br. Diſclaimer. pl. 
54. cites 16 H. 

12. By the diſclaimer in the ſeignisry in a court of record the 
ſeignitry is extindt in the and. 45, That after the diſclaimer the 
7 t 
T 
I 


pail hald af the next lord paramount by the ſame ſervices as 


ne meſne ſo eee held before. Litt. S. 146. and Co. Litt, 


7 

13. If a man be diſſeiſed and a diſſeiſor dies, his beit being in by 
deſcent, now the entry of the diſſeiſce is taken away; and if the 
diſfeiſee bring his wrt of ext; y fur diſſeiſin in the per again/t the 
heir, and the heir diſclaim in the tenancy, &c. the demandant may 
aver his writ that he is | nit as. the writ ſuppoſes, and thereby to 
recover his damages; but if he will relinquiſh the averment, &C. J. 
may lawfully enter into the land becauſe of the diſclaimer, Cork 
ſtanding that his entry before was taken away; and this was ad- 
judged before Sir R. Danby Ch. J. of C. B. and his companions, 
&c. Litt. S. 692. 

14. In a firmedin in reverter, it the tenant pleads non-tonure ge- 
nerally, the demandant may maintain his writ that he is tenant, 
though he can recover no damages. Adjudged by all the court, 
and that Litt. and Co. were not to be intended of a ſimple plea of 
non-tenure, ſuppoſing the tenant has no freehold, but a reverſim in 


fee, the demandant ſhall not be reſtored to the fee, for nothing is diſ- 


owned by the fumple plea of non-tenure but only the freehold, which may 
be true, and yet he may have the reverſion in fee, but when the 
tenant diſclaims, or pleads non-tenure, and diſclaims, the demandant 
ſhall be reftored to the whole, becauſe he has diſclaimed the ole. 
31 Lev. 330. Trin. 4 W. & M. Hunlock v. Peter. 


(K) Judgment in Diſclaimer. 


I N writ of cuſtoms and ſervices, if the tenant diſclaims to hold 
of the demandant, the writ ſhall abate, by which action is ac- 
crucd to the demandant by writ of right upon diſclaimer, Il. 
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Diſclaimer, 


Dig. 147. lib. 11. cap. 34. f. 2. cites Trin. 31 E. 1. Droit 72. 
& Hill. 2 E. 2. Droit 28. & 13 H. 7. 27. 

2. In writ of right of adumnuyon, if the tenant diſclaims the 
Jemandant ſhall not have writ to the ſheriff to deliver ſe ins 
but in quare impedit the plaintiff ſhall have writ to the bi- 
ſhop. Thel. Dig. 148. lib. 11. cap. 24. ſ. 21. cites Hill. 6 E. 

3. 240. | 

2. In nuper #b::t, if the tenant diſclaims in the b1:5d the writ ſhall [ 
abate. and the demand; uit fhall not maintain his writ; ; but vhcre the 
tnant lays that he docs not claim any thing by deſce nt of heritage 
but by purchaſe, there the demandant nay maintain his writ. 
Thel. Dig. 147. lib. 11. cap. 34. ſ. 7. cites Paſch. 7 E. 3. 311 
& 11 H. 7. 14. 

. In formedsn againſt tvs, if the one diſclaims and the other pleads 
mY mure, ney: m. 1 well 10 ſo, but the EMA indant iha all | not cor 
Dis. 148. lib. 11. cap. 34. f. 17. cites 30 H. 6. 30. & 13 . 
1. 28. And that ſo a :grees Paſch. 5 E. 4 4. Brief fol. I. & L 5 to 
fol. 45. For up diſclarmer in writ where a man 6 il not recoder 
damanes, the jr Arment ſhall be that the d: jemandant jj ll take nethias 


by his worit, but the judges were in a contrary Cpinion there it the 


de m. uidant might enter upon him to whom the tenant diſclaiming 
mate alicnation pending the writ, quære. 
5. Upon the diſclaimer the judgment is, that the writ ſhall abate, 


: | 
17. cites 30 H. 6. 28. 0 

I» 
thet the dem eu int ſhil take nothing by his aur it, which is in eſſect that the writ ſhall abate, 
claimer pl. 24. Cites 4. E. 4. 38. Per Needham ]. 


6. If tenant in tail diſcontinues and die, and the iſſue brings a 
formedon : againſt the Aces tinuce, who pleads non-tenure and utterly 
dijclarms the tenancy, judgment ſhall be that the tenant be fine 
dic, and the demandant may enter notwichſtanding the diſconti- 


nuance. Litt. 8. 691. 


For more of Diſclaimer in general, ſee Diſagreement, 
and other proper Titles, 


Diſcontinnance, 
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and no judgment is given for the demandant. Br. Ditclaimer, pl. me 
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ane: Diltontinuante. 


made orſuf- ande. 

1 red 2 * 2 

in ALE | F ? © *® i} 2 - % Wh 2 f . : o! . 

brew that [ I: a tenant in tail of a copy bol (admitting there may be an 
ts H gſad in eſtate tail thereof) render the copyhold ts certain 105 
272 Kc. this is no diſcontinuance. Mich. 15 Jac. B. R. between Lee 


tal. and Browne, upon evidence at the bar the cofirt ſeemed to incline 
or the! fo, and admitted it in their charge to the jury; but they ſaid it had 
fe” been a great queſtion.] | 

thoſe in reverſion or remainder, are driven te their a Fin and can't erer. Co. Lit. 328. 

It :; ax aliznation of th: poſſcſion, where the rich of action i; of; in another; and it began in the 
caſe of the huſbands alienations of their wives lands. By the civil law the father gave the dot, 
nich was the eſtate of the wife given on the marriage; and it jt conſſted of matters more- 
able the huſband had the poſſeſſion, but was bound to reſtitution at his death, and even an ac- 
tion was allowed to the wife in caſe the huſband fell to decay, to recover during his life. If it 
coniitted “ of things immoveadle, the huſband could not alien without the conſent of his wife by 
the Julian law; and by Juſtinian's refurmation he could not alien though with her conſent. 
Conſtante matrimonto rei dotalis dominium civile penes maritum eſt, naturale penes uxorem, 
Gilp. Treat. of Ten. 99. cites Dig. i. 2. tit. z. De jure dotium. Ibid. tit. 5. de feudo dotaii. 

See tit. Copyhold (G. e) pl. 1. Lee ve Browne and the notes there. | 


[*514] 

[ 2. Put by the cuſtam ſuch i ſurrender may be a diſcontinuance, 
Mich. 15 Ja. B. R. between Lee and Browne, upon evidence at 
the bar, the court directed the jury to enquire whether there was 


ſuch cuſtom. ] 
Min. 55 [ 3. If a baron ſciſed of a cofyhall in the right of his wife, ſur— 
F In renders it to the uſe of ansther in fee, who is admitted accordingly, 
i-v. Paſcn. this is not any diſcontinuance to the feme. Co. 4. Bullock v. Dab- 
a» His, — 
1 ley 23. adjudged.] 
qu4zed by all the-juſtices, that it was no diſcontinuance, becauſe no livery was made of ſuch 
eſtate, nor can a warrantv be annexed to it, for the benefit whereof a diſcontinuance is admitted; 
and Brook cited S. P. adjudged accordingly. Mich. 32 and 33 Eliz. Rot. 937. in C. B. in caſe of 
FoxLEr v. Co: . —Poph. 38. Bullock v. Dihler. S. C. atjudged that it is not any diſcont.- 
Nuance. Co. Comp. Cop. 59. f. 49. S. P. becauſe it is a colliteral quality, and not incident, 
. J. 105. pl. 44. Mich. 3 Jace B. R. in caſe of Collins v. Cinke. 8. P. and Walmſtey hel! 
that it was a diſcontinuance, notwithſtanding the caſe in 4 Rep. 23. a. and notwithſtanding a caſe 
cited to be adjudged Hill. 1 Jac. Rot. 634. B. R. that fuck a ſurrender by tenant in tail made not 
any diſcontinuance; and in this cafe no judgment was given, hut they pleaded De novo. 
S. P. by Wray accordingly. Le. 95. pl. 124. Hill. 30. Eliz. B. R. and ſays that ſo it was holden in 
the ſerjeant's caſe when Audley, afterwards Lord Chancellor of England, was made a ſerj2atits 


4. A livery in law will not make a diſcontinuance. ] 


Pr.Forme- {| 5, An exchange will not make a Giſcontinuance, ] 
Fa Mm, Pi. 40. | a 
£ £5 14 U. 6. z. and Brook ſays it is no diſcontinuance. | 


x 


r 


9 e 4 OS! "IR. 


Diſcontinuance, | 314 


[ 6, A: if tenant in tail exchanges with another, that is not any 
diſcontinuance, for his :ſſue may enter. ꝙ E. 4. 22. 13 E. 4. 3. 
Perkins S. 294, 295. ] | 

7. Grant of reverſion or adunuſon by tenant fir term of life is 
no diſcontinuance, but only a grant which expires by his death, and 
tic other who has right may enter or preſent, without being put to 
their action. Quod nota. Br. Grants, pl. 72. cites 23 Afl. 8, 

8. Crafirmation with warranty made by the heir in tail to a te- 
nant for life, habendum to him in tail thall take away the entry of 
his iſuc, and the reaſon ſeems to be becauſe the warranty makes 


f a diſcontinuance, Br. Diſcontinuance de Poſleſſion, pl. I. cites 3 
H. & 9- 

g. If tenant in tail infeoſf the danor in fee, this is no diſcontinu- 

1 an ce, but the iſſue in tail may enter, for he is not diſcontinued but 


where the reverſion is diſcontinued, but here the rever/ion 75 not diſ- 
2 | continued, for the alienation is made to him who had the fee, and by 
e | this alienatian the dend gains ns fee, for it ſo he {hall have tb fee- im- 
| ples in one land, which cannot be, for the fee ſimple which he had 
before remained always in him, by which he cannot have a new 
| fee-fimple, and fo this eſtate is not in law but for life of the 
; | renant in tail, Br. Diſcontinuance de Poſſeſſion, pl. 24. cites 9g 
„ | 
: | 10. Tenant for life and remainder in fee of copyhold land within 
c ge ſurrendered to the uſe of B. B. is admitted tenant for life and 
7 F remainder man dies. The heir of remainder-man is admitted, and 
enters into the land, and good. Le. 95. pl. 124. Hill. 30 Eliz. 
3. R. Knight v. Footman. 
| 11. Diſcontinuance is when he that has an ate tail or fee-ſimple 
in another's right, as the huſband in right of his wife, a dean ſole 
ſeiſed in the right of his deanry, dean and chapter, guardian and [ 515 ] 
chaplains, as alſo mayor and commonalty of lands in the right of 
their corporation, makes a larger eſtate of the land than he may; 
as by fine or feoffment for the life of the leſſee in tail or in fee, 
which is called a diſcontinuance. Fin. Law. 8vo. 190. 
12. Grant of a rent, releaſe or confirmation to a tenant for years in s 
ee makes no diſcontinuance, for they paſs no greater eſtate without 
& livery than the grantor had. Finch's Law. 8vo. 190. 
F 13. Warranty of an «tate of inheritance or for life deſcending upon * Co. Litt. 
bim which ought to take ſuch ęſtate, makes a diſcontinuance *; as if 339-4.(ke.) 
tenant in tail of an advowſon in groſs ſuffer an uſurpation by fix dc 
months, the releaſe of a collateral anceſtor with warranty is a diſ- takes away 


| continuance, Finch's Law. 8vo. 193. 4 
right has as a diſcontinuance, mY 
1 14. So it ſeems of a collateral anceſtor's releaſe with warranty to 

dme grantee in fee of a rent or an advowſon in groſs by tenant in 

s tail. Ibid. : 

15. But if tenant in tail of an advowſon in groſs grant it in fee, 

| With warranty, this is no diſcontinuance, but at the pleaſure of the 


ilue, Finch's Law. 193» 


16. An 
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Diſcontinuance. 


* 
16. An act u * be a diſcontinuance 57 Ly A? quot a diſcontinuance 

by matter ex poſt facts. As if tenant EW tail inteoft him in re. 

* w * * N * * * * 

verſion and a ſtranger, and reverſtoner ſurvives, it is no diſcontinu- 


ance. So if baron and teme make a Icate for life by deed of lands 
of the feme, if the feme after the d. cath of the huſband agrees, it 
is no diſcontinuance ; but if ſhe diſagreœes, it is a diſcontinuanc e. 
Per Croke ]. Cro , ©. 1408. pl. 4. Faſch. 13 Car. B. R. in caſe of 
Baker . Hackin 5» 


(A. 2) What Act or Thing is. In Reſpect of the 
21! it. And what Perſons may 
make it. 


- ee. TR of a church may make 2 diſconꝗnuance by 2 "le for 
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as; feoffinont in fee and re-trok to him and his feme, and died, and 
the iffue was w thi in age, and the £7727 fe. LA and ou/ted the fene 

and made her to anſwer the iffues and profits of two parts and en- 
dowwed her of the third part, bec. uſe the feoffment is now void for 


where the reyeriion 18 in tn king the tenant in tail cannot diſconti- 


nue. Br. Taile & D pl. 41. cites 40 Aſſ. 36. 

3. Land is given to tes, aud to the heirs of one who join in a l 
fer term for life to F. N. it is no diſcontinuance, nor forſciture 4 y 
kim who had not but ior term of life, becauſe the other who had 
the fee joined in the leaſe with him, and Here is u new eve in 
gained. Br. Diſcont. del Poſteſſion, pl. 32. cites 2 H. 5. 7. & Fitzh. 
Waſt. 54. 

4. If exchange be of land- talled or by laren and ſeme of the land 
F bis feme, this no diſcontinuance, Br. Eichange, pl. 5. per Choke, 
Danby, and Needham, cites 9 E. 4. 19, 29. 

5. It tenant for ie, and he in remainder in tail juin in a ferffment, 
this is no diſcontinuance, for it is the liver; / the tenant fer 1 2 au 
the grant of him in reverſion, and grant 2 without war ranty is 19 d 
continuance, Br. Diſcont. de Poſteflion, pl. 38. cites 13 H. 7. 14. 

6. If land is given in tail ts the kin z and after the king by 1s Pai 
tent l es it fer years, or for life, and has i ue and lies, the patent is 
void for it 1s no FAN e ARR for grant without livery does not 
make any diſcentinuance; to if he had Lr it in ſce, this is no 
diſcontinuance ; and fo fee that the 4:7 may be tenant in tail; tor 
when a man giv 2s to the king 1 in tal], the king cannot have greater 
citate than the donor will d. part with to him. Br. Tail & Dones, 
&c. pl. 39. cites oF H. 8. 

A jele body politic that bas the abſulnte right in thn, as an 


abbit, f „ aid the I may make a diſcontinuance, but a cor- 
poration 


_ 


Diſcontinuance. 


ge aggregate of many as dean and chapter, warden and chap- 
ns, maſter and fellov'*, mayor at nd commona ty, e &c, cannot make 
any difco! ntinuance; for if they join the grant is good; and if the 
dean, Ward len or may a ce it alone, nere the body is aggregate 
of many, it 18 void, an: | works a difleiſin. Co. 325. 0. 
8. Lut by th Ig Natu? c of I £5 51 Se ain 13 Eli OT 4 Ds 10. and I Fac. 


— 
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does appear. Co. Litt. 32 5. b. 


(B) What C:nveyance will make a Diſcontinu- 
Aue. 


— 


this is not any diſcontinuance till execution ; for if he dies 
before execution, the us may enter. 30 Al. 8. ] 


— * A 1 * 777 3 27 # a 5 8 57 
| 1. I 1 tenant in Va; &-CEVIE:x 0. Hu. fit? Sd, de & 917 Fantuin, 


[ 2. If a gi be made to laren ail i fe cy and the hears 3 body 
of the baron, the remander to f. in tat, the remainder to B. in tail, 
the remainder 1 D. in teil, the rewaind * to the right heirs if the 


Laren, and the baron uu 2 2; and B. 75 in a feeffment and after 
in a fine to the ferffoe, this is a 0 ſcontinuance of the remainders, fo 
that A. cannot enter upon the death of tne baron without iſtue, be- 
cnuſe the baron was Pls by force of the tail; and the joining of 
the feme and him in the mediate remainder in the feotfment, and 
fine docs not alter the caſe at the common law, but it enures as 
tlicir (*) confirmation and io operates, that it is not any diſconti- 
ance within the ſtatute of 32 H. 8. but alawful bar. Mich. 9 Car. 
B. R. between King and. Edva: de, 2 judged upon a ſpecial ver- 

dict per Curiam, præter Jones, who doubted whether the baron 
was ſeiſed by force of the tail, but agreed with the court in the 
reſt, ] 

[ 2. If there be tenant in tail 5 the remainder to his right hears, 
and he makes a feoffiment in fee, t his is a diſcontinuance, though he 
that made the feoilinent ht ad the fee in him. * 13 Hf. 7. 22. d. ad- 
mitted. Paſch. 11 Car. B. R. in the caſe between Baker and Hack- 
ing, agreed per totam Curiam. 

4. If donee in tail and donor jrin in a 4% for life by deed, re- 
ſerving a ſmall rent, this a diſcontinuance pm ſo that the donor 
cannot deviſe his reverſion during the life of the lelſce,. ” cauſe it is 
a rule of law, that when tenant in tail mabes a *, 2; ment or leaſe fer 
life, the leſſor being ſeiſed by force of the tai!, that this et be a diſ- 
continuance, and this is a leaſe of the donee during his le; P. 11 
Car. B. R. between Baker and Hacking, adjudg red upon a ſpecia 
verdict by Brampſton, Jones, and Barkley, againſt the opinion of 
Croke, who held it ſhould not be a difcontinuance ti il the death of - 
the donee, and conditionally that he died during the l fe of the leſſee, 
and ſo by conſequence the donor may in the mean time diſpoſe of 
his reverſion, inaſmuch as the intent of thc Partics Was ſo; but 
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yy Diſcontinuance, 


zeverſion tota Curia againſt him, and that rather it ſhall be conſtrued to 


1 be preſent diſcontinuance, to be altered upon the death of the 


rr leſſee and donee without iſſue. Intratur Hill. 8 Car. B. R. 
and it is Rot. 340. ] | 

qvaſi a 

confirmation of the leaſe during the life of tenant in tail, and during the time that he has iſſue, 
but after his death without iſſue it is the leaſe of him in the reverſion and during the life of leſſee 


it is a diſcontinuaace quoald the tenant in tail and his iſſue; but not ſo as to the reverſion for 


that remains as it was; and Richardſon inclined to this opinion, but Berkley douhted ; et adjor- 
natur. But Ibid. 404. pl. 5. Paſch. 11 Car. B. R. S. C. reſolved by all the juſtices contra 
Croke that the leaſe for life ig only the leaſe of the tenant in tail during his life and the life ot the 
levee, and then it is a difcontinuauce and the reverſion taken from lum in the reverſion 15 dif. 
placed, and this being a leate for life of the leſſee the livery is only made by the tenant in ta l, he 
only having power of the freehold and the immediate poffeſſion ard inheritance; and fo the te- 
322717 in tail has gained a new fee expectant upon the eſtate for life, and it is a preſent diſcontinu- 
znc2, and it cannot be a leafe tor the life of tenant in tail and after his death without iſſue, 3 
Jeaſe for life of him in the reverſion. —Hutt 129. Baker v. Hucking. S. C. adjudged by all, 
præter Croke that it was a diſcontinuance and not the leaſe of him in reverſton but his confirm. 
tion. Jo. 258. S. C. adjudged accordingly by three juſtices but Jans C contra. ——-8. C. 
cited per Cur. Sid. 83. Trin. 14 Car. 2. B. R. 


See uit. [ 5. If a biſhop ſeiſed in fer of a manor makes a teaſe for life of 
ww 2 D parcel of the demejnes, not warranted by the flatute of 1 Eliz. of bi- 
Pe g ſhops, yet this is not any diſcontinuance, but the reverſion thereof 
continues parcel of the manor. Paſch. 11 Car. B. R. between 
Walter and Jackſon, adjudged in a writ of error upon a judgment 
in Banco; and Juſtice Berkley faid, that it was ſo adjudged in B, 
in the ſame term ; and now the judgment was affirmed per Curiam, 


{c:licet, that the reverſion of this parcel ſhall paſs with the attorn- 


ment of the firſt leſſee by the grant of the manor, ] 
"RY { 6. [But] if tenant in tail of a manor makes a leaſe for liſe, nit 
Grants (Y) warranted by 32 H. 8. of part of the demeſnes, this is a diſconti- 
Pl. 6. S. C. nuance of this parcel, and makes it to be not parcel of the manor, 
nor ſhall paſs by the grant of the manor with the attornment 
ot the leſſee; in the caſe of Walter and Jackſon, it was ſaid by Berk- 
ly, that it was ſo agreed in the ſaid caſe in Banco. 

7. Land was given to A. and E. his wife and to the heirs of the 
bedy of A. who had iſſue J. and died, and F. granted the reverſim 
over in fee, E. attorned, and J. had iſſue and died, and after E. died, 
the grantee entered, and the ifſue ouſted him, and the entry of the 
iſſue is lawful, becauſe the grant did yet take effeft in the life of J. 
who died before the tenant for life. Br. Entre Cong. pl. 71. cites 

4 AIL 4. 
. 8. Note for law by award, that where a leaſe is made to baron and 
feme for term of life, the remainder to A. in tail, A. revaſed all his 
r1ght to the baron and feme by deed without warranty, and died; the 
baron aliened, the iſſue in tail entered, and his entry adjudged lawful; 
for where he releaſes as above without warranty nothing paſſes but 


his eſtate for term of life, and no inheritance. Brooke ſays, And 


from hence it ſeems, that if there had been any warranty that this 

Z G1 8 ] Lad been a diſcontinuance. | Br. Diſcontinuance de Poſſeſſion, pl. 
17. cites 43 Aſſ. 17. and concordat with this caſe the ſame yeary 
fol. 45. 

9. And where tenant for life is, the reminder over im tail, the 
remainder over in tail and the tenant {cr life aliens to anither for life, 
the remainder in tail, the ſecond tenant for life died, he in eee 

a | entered, 


is > 


ov „ 2 _ = ©3 
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entered, the entry of him in the firt remainder is lawful upon him. Br. 
J)iſcontinuance de Potleflion, pl. 17. cites 43 Aſſ. 17. 

10. A fine levied to one who ts in pollr{Jien before, ſo that it cannot 
otherwiſe be executed, is no diſcontinuance, but ſome e contra ; 
but it was agreed that a feoſtment or fire far cognuſance de droit come 
42, &. are diſcontinuances, for they are executed in themſelves and 
are a tranſmutation of the poſſeſſion; contrary of a fine cognuſance 
droit tantum or fine de grant and render. Br. Diſcontinuance 
of Poſſeſſion, pl. 2. cites 8 IJ. 4. 7. 

11. Where tenant in tail leaſes for life and after releaſes all his 
right to the tenant for life and his heirs, this is a diſcontinuance in 
fee. Br. Diſcont. de Poſſ. pl. 3. cites 21H, 6. 52. & 43. Aſſ. 
4, | 

12. C:ntra where tenant in tail leaſes for years or for his own life 
aud makes ſuch releaſe, this is no diſcontinuance; for the graut, 
releaſe, nor confirmation of the texant in tail cannot be a diſcontinu— 
ance but where the tendlit in tail at the time of the making it is ſeiſed 
ef fee ſimple by ſame particular or ether ſich means. Ibid. per Lite 
tizton. | 
13. But where tenant in tail leaſes for fo remarnder over in fee, This is an 
this is a clear diſcontinuance in fee, for a goes by one and the ſame 2 
der; per Littleton & hoc concordatur pro lege. Ibid. 2 
tough the remainder be not: executed in the life of tenant in tail, becauſe all is one eſtate and 
patſes by one livery. And fo note a di verſity vetawern a gi ami of a reve! iin and à lim tain of a ris 
dend. Coe-Litts 333+ 6. | 


14. And per Markham, tenant in tail has iſſue two ſons and dies, 
the ellliſb enters and gives in tale to baron and feme, the baron dies, 
und fome is tenant in tail after poſſibility of iſſue extinct ; the elde/# 
dies without iſue, and the reverſion deſcends to the younge/t, who 
| »-/-aſe; to the feme all his right, &c. and has iſſue and dies; the 
nne dies and the brother of the feme enters; the entry of the iſſue 
| of the youngeſt ſon is tolled. Quzre ; for he who releaſed was never 
j-iſed by force of the tail. Ibid. 
| 15. Exchange is no diſcontinuance, for there is no livery; per Where the 
| Danby, Needham, and Chocke, and the heir or ſeme may enter, thing does 
Br. Diſcont. de Poſſ. pl. 5. cites 9 E. 4. 22. — 
mements, vet if to the converance of the freehold or inheritance no livery of ſeiſin is requiſite, it 
works no diſcontinuance z as if tenant in tail exch.mge lands, &c. or if the King, being tenang 
| 5 * 3 by his letters patents the lands in fee, there is nv diſcontiuuance wrouglit. Co. 
N. 332. 0 


106. S⸗ upon a deviſe by tenant in tail, or a man ſeiſed in jure un mi is 
| Wxoris, Br, Diſcont. de Poſſ. pl. 5. cites 9 E. 4. 22. OLDS 


tinuance, 
Br. Exchange, pl. 5. per Choke, Danbv, and Needham. 
Tf a man be ſeiſed in tail of lands deviſable hy teſtument, &c. and he deviſes this to another in 
fe and dies, and the other enters, &c. this is no diſcontinuance ; for that no diſcontinuance was 
Made in the life of the tenant in tail, &c. Litt. S. 624.———No diſcontinuance can be made by 
tenant in tail, but ſuch as is made and takes effect in his liſe time. Co. Litt. 334 b. 


17. If tenant for liſe and he in remainder in tail icin in a ſeoffment, 
this is no diſcontinuance, for it is the livery of the tenant for life, 
and the grant of him in reverſton, and grant without warranty is u- [ 519 ] 
Sſcontinuance, Br, Diſcont. de Pofl. pl. 38. eites 13 H. þ 14. 
| 18. Grazt 
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A deed in- 
rolled made 
by tenant 
4n tail 
makes no 


diicontinu- 


ance ; per 


Ditſcontinuance. 


Grant withorit livery will not make a diſcontinuance; nor 
mall it bind, but during the life of the grantor; and the ſame Jay 
of ſuch grant in fee. Br. Diſcont. de Pofi. pl. 35. Cites 38 
.. | 

, * 

10. A. has iſſue a fon and a daughter, and conveys land in truſi 
EV | 

IOT 1s 1041 and IIS wite and the he Ir of their dies ay „full y he — 
gotten, and for default of iſſue to the uſe of the daughter and hes 
hulband, and to the heirs of the body of the daughter hase fully begot- 


— 


ten, and after to the uſe of A. and his heirs for ever. The ſon 
died without illue. A. died. The daughter had iſſue B. by her 
tuen huſband; the huſband died; the daugiter married a fecond 
huſband and they levy a fine, by which they grant and render a 
rent of 201. per annum to C. and D. for their lives. "This grant 
and render is out of the ſtatute of 22 H. 8. 36. of fines, and bind; 
not the ittue in tail. NEW. 210. a. b. Mich. 3 & 4 Eliz. 

20. A. tenant in tail, remainder in fee to, his ſiſters, being his 
heirs at the common low, by deed indeiited PF), meh the words were 
in the form of a dee: A- halt, ad 917 Ut's ri and con firm far a certain 
prece of mioney, & Sc. ta IV. R. and his heir s, without the words bar- 
gain and 15 habendum to the ſaid W. R. with warranty, &c. again 
A. and his heirg, ond a l. ter of attorn to make livery and ſeiſia; 
this deed tas enrolled within à minth after it was executed, ar 4 about 
feur months afterwards the attorney made livery and ein! A. died 
without 1//ue; the ſiſters entered, and W. R. the leflee re-entered, 
and thereupon they brought treſpaſs, and the whole court held for 


the plaintiff; for here is not any diſcontinuance, becauſe the con- 


veyance was by bargain and ſale, and not by feoftment, and the li 


very comes too late after the inrollment, and then the warranty 
ſhall not hurt them; and though in the deed there are not any: 
words of indenture, and though the words are in the firſt perſon, 
vet the parchment being — d and both the parties having put 
ere ſcals to it, it is ſulkcient, and the words, give, grant, agree and 
onfirm for money, if the deed ſhould be duly inrolled, the lands 
ual paſs both by the ſtatute of uſes and by the fatute of inro!!- 
ments as well as upon the words bargain and ſell. 3 Le. 10. pl. 39. 


— 


Mich. 14 Eliz. B. R. Anon. 


21. Tenant in tail made a leaſe for the liſe of leſſee, according ii 


the ftatute , 32 H. 8. The fame was held uk to be a diſcontinu— 


. 191. pl. 301. Hill. 19 Eliz. B. R. Vernon v. 


— * 


Wes . & 
Stavcle V. | 
22. Tenant in = { makes a bargain and ſale and makes livet), 
and wit in fox months inrol!s it; this is adjudged a diſcontinuance, 
and yet the barg = and ſale is 3080 any diſcontinuance; per Ander- 


ſon Ch. . Goldſb. 25. pl. 6. Irin. 28 Eliz. cites Plowd. C. 


Bracebridg Tt?S Calc, 


Prown J. Mo, 25. bl. oy 


2 Ae tenant for life, remainder in tail to B. remainder to A. 
in fee, A. and B. makes a lesſe for three lives by indenture. A. 


dies. B. 9 grants the reverſion to C. in fre to the uſe of his laſt wy 
an 


Diſcontinuance, 


and after deviſed the reverſion for years and dies; the three lives 
die; deviſce for years enters; the heir of the body of B. ouſts 
him; adjudged that the leaſe for three lives was no diſcontinu- 
ance. Cro. E. 56. pl. 4. Paſch. 29 Eliz. B. R. Trevilian v. 
Lane. 

24. In treſpaſs, the defendant pleaded, that A. N. his anceſtor 
was ſeiſed, and died ſeiſed, and that the lands deſcended to him as 
ſon and heir; the plaintiff replied, that long before A. N. any 
thing had * in the land, J. S. was ſciſed in fee, and enferffed four per- 
ſons to the uſe of himſelf, and his wife for life, and after to the uſe of 
IW. bis fon for life, and after, that they Hall be ſeiſed ut in eorum 
priſtino jtatu, an condition they hal! receive the Pyofits, and pay to B. 
wife of IV. 101. during her life, and after to the uſe of the heirs 
males of WW. Baron and feme died. M. entered and inſegfed A. N. and 
died; and afterwards the wife of M. died. The court held that the 
feoffment was no diſcontinuance, nor barred the entry of the 


heir, Cro. E. 277. pl. 19. Paſch. 35 Eliz. B. R. Maſon. v. 
Nevil. 

25. If tenant in tail leaſes for years, and after makes feoffment 
with livery by attorney, to which tenant for years aſſented it is 
a diſcontinuance. And. 130. Mich. 27 & 28 Eliz, Darrel v. 
ys 5 

26. A. feme tenant for life marries him an remainder in tail, and 
then they levy a fine, this does not diſcontinue the tail. Cro. E. 827. 
pl. 32. Paſch. 41 Eliz. C. B. Peck v. Channel. 


* 
27. If tenant in tail of rent grants it with warranty, this is no 
diſcontinuance, although that aſſets deſcend; but a diſtreſs may be 
taken for the rent. But if a formedon in the diſcender be brought, 


he ſhall be barred. 3 Rep. 85. a. Paſch. 44 Eliz. in the caſe of 


fines. 

28, A fine or feoffment for the life of the leſſee in tail or in fee is a 
diſcontinuance z but a grant (* of a rent) releaſe or confirmation (to a 
leſſee for years in fee) is no diſcontinuance ; tor they paſs without 
livery, and therefore paſs no greater cftate than the grantor had. 
Finch. Law, 8vo. 190. | | 


29. To every diſcontinuance there is neceſſary a diugſting or diſ- 
placing »f the etate, and turning the fame to a right; for if it be 
not turned to a right, they that have the eſtate cannot be driven to 
an action, And that is the reaſon that ſuch inheritances as lie in 
grant cannot by grant be diſcontinued, becauſe ſuch a grant deveſts 
no eſtate, but paſſes only that which he may lawfully grant; and 
ſo * eſtate itſelf does deſcend, revert or remain. Co. Litt. 
327. b. | 

30. If tenant in tail makes a leaſe for years of lands, and after 
lævies a fine; this is a diſcontinuance, for a fine is a feoffment of re- 
cord, and a frechold paſſes, Co. Litt. 332. b. 


Vol. VIII. r 31. But 
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13 Car. 2. B. R. 


Fin. Luv. 
8 vo. 193. 
8. P. 


® Rever- 
fon, or re- 
mainder or 
any other 
thing that 
ies in 
grants 


(though by a fine) Litt. S. 618. 
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31. But if tenant in tail makes a leaſe for his own life, and after 
levies a fine, this is no diſcontinuance, becaule the reverſion expec- 
tant upon an eſtate of freehold, which lies only in grant, pales 
thereby. Co. Litt. 332. b. | 3 

32. If tenant in tail makes a leaſe for three lives according to thy 

Reatutc 32 F. 8. that is no diſcontinuance of the eſtate tail, or ot 
the reverſion, becauſe it is authorized by act of parliament, where- 
unto every man in judgment of law is party. Co. Litt. 333. a. 

33. And vet in ſome cafes the /rceho/d may be diſcontinued, ard 
net che roverjion. As if the huſband and wife make a leaſe for life by 
deed of the wife's land, reſerving a rent, the huſband dies; this was 

2 diſcontinuance at the common law tor life, and yet the rever— 
ſion was not diſcontinued, but remained in the wife. Otherwise 
it is if the huſband had made the leaſe alone. Co. Litt. 333. a. 

34. B. tenant in tail mates a gift in tail to A. and after B. re- 
leaſes to A. and his heirs, and after A. dies without iſſue, the iſſue of 
the firſt donee may enter upon the collateraÞ heir, becauſe A. had 
no ſeifin and execution of the reverſion of the land in his demeſne as of 
fees Co. Litt. 333. b. 

35. But if tenant in tail makes a leaſe fer life of the leſſer, and 

[ $21 I 5 : TT. 5 1 a 
after releaſes to him and his heirs; this is an abſolute diſcontinuance, 


becauſe the fee fimple is executed in the life of tenant in tail, Co.“ 


Litt. 333. b. | 
- 36. Nite, that the caſes in Littleton, tit. Diſcontinuance, where 
tenant in tail ſhall not diſcontinue by his releaſe, are no ot heruuiſe 
but where he leaſes for years or for his own life, and after releaſes t 
the tenant in fee, this is no diſcontinuance; for he was tenant in tail 
at the time of the making the releaſe. But contrary where he leaſes 
fer life of the tenant, and after releaſes is him in fee, this is a diſcon- 
tinuance in fee; for he had the fee at the time of the releaſe, and 
this fee was executed in the other in the life of the tenant in tail, 
Br, Diſcon. de Poll. pl. 3. | 
Co. Lit. 37. If I give land to another in tail, and he leis the ſame land ts 
—. 3 's another for term of years, and after the r grants the reverſion to 
added to another in fee, and the tenant for years attorns ts the grantee, and the 
Lintleton, term expires during the life of tenant in tail; by which the grantee 


but that the . : 
cafe is good enters, this no diſcontinuance, Litt. S. 619. 


in Ls becauſe neither the leaſe for years, nor the graut of the reverſion deveſteth any 
Eltates ; 


S. P. For 38. But if tenant in tail make a caſe for life of the leſſee, and the 
the gran= tenant: for life dies, living the tenant in tail, and the grantee of tht 


wee 2.0079 reverſion enters, this is a diſcontinuance in fee, for the reverſion 


ſecond no- being executed in the life of tenant in tail, it is equivalent in 
roriety, judgment of law to a feoffment. Litt. S. 620, and Co. Litt, 


which 

plainty ma- 333 b, 

nifeſts a diſcontinuance of the intire fee ſimple. But it may be aſked why ſuch grant operates 

by the ſubſequent entry, to paſs more than it lawfully may paſs; fur if the grant and attorament 

o1:'y operates to paſs a rightful eſtate, why does the ſubſequent entry in purſuance of ſuch grant 

make it paſs a wrongful one? The anſwer is plain; the grant and attornment of tenant for lite 

paſſes tlie new reverſion depending upon that eſtate for life, but ſince graits in their own natufe 

are ſeci et, aud therefore paſs no more than they lawfully may pals; it follows that this grant and 
2 ern., 
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mtornment alone cannot paſs the reverſion, ſo as to diſinherit the tenant in tail; but if it be ex” 
ecuted Ly entry, then it will; for the entry is a notoriety, that the grantor intended to perpetuate 
the diſcontinuance, and to continue a right of poſſeſſion diſtinct from the propriety, and muſt be 
equal to a ſecond feoffment, which he miglit make when tenant for life dies, during his life; bus 
if he had died before tenant for life, he had not been capable of ſuch feotfment, and conſequently 
of no diſcontinuance that is tantamount ; for the grant and alturnment *f tenant for life ſhews an 
endeavour to pats the new reverſion, and the entry in purſi1ince thereof muſt be to all mann; 
of purpoles tantamount to a new feoffment, and therefore continues the right of poſſeſſion Ciftinel 
from tlie propriety, and is by the law conſtrued not to operate as a grant merely, but tzking the 
acts moſt ſtrongly againſt the parties, it is interpreted to operate as a feofftment. Gilb. Trec. of 
Ten. 112, 114, 115. 


9. If tenant in tail mate a leaſe for life, and grants the reverſion If tenant 


be } : . in tail 
in fer, and the leſſee attorns and that grantee grants it over, and the m _ 


lee attorns, and then the leſſee for life dies, fo as the reverſion is ex- leaſe for 
ecuted in the life of tenant in tail, Yet this is no diſcontinuance, life, this 


but that after the death of tenant in tail the iſſue may enter, becauſe 41 — 3 


(as Littleton here ſays) he is ut in of the grant of the tenant in tail, ance during 
but of his grantee, 0. Litt. 333. b. | the eſtate 

| for life, 
becauſe he parts with the freehold out of him, gains a new reverſion to the tenant in tail. Now if 
he grants this new reverſion in fee, and tenant for life attorns, and tenant in tail dies durin; 
the life of tenant for life, and then tenant for life dies, the iſſue in tail may enter, becaute 
by this the diſcontinuance is at an end by the death of tenant for life ; and the grant of the 16 
verſion being ſecret, muſt be intended to paſs no more than it lawfuilv might paſs, unleſs it Were 
executed by entry into the poſſe[ſimm ; for ſince it operates only as a grant, it muſt be only intended te. 
paſs the reverſion during the life of tenant in tail, lch da lawful power to grant, 1: 
not eſtabliſh a right of propriety diſtizet from the right cf poneimien. But if a man han 7+; 
granted the rever/rong and tenant for life had died, and then the grantte had entered by force of the 
grant, and the tenant in tail bad died, this had worked a diſcontinuance. Gilb. Treat. of 


* - — 
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Ten. 113. 


40. If tenant in tail makes a leaſe for life, and after d:ſrifes the 
I:ſſee for life, and makes a feaffment in fee, the leſſee dies, and then 
tenant in tail dies, although the fee be executed, yet for that the fee 
was not executed by lawtul means, it is no diſcontinuance. Co. 
Litt. 333. b. 

41. It tenant in tail makes a leaſe for liſe of the leſſee, he diſcon- 
tinues the entail during the life of the leſſee, and gains a new reverſ;5n 
in fee, and if he after grant this reverſion in fee, and lefſee dies, or 
ſurrenders or forfeits in the life of tenant in tail, this is a diſcontinu- 
ance in fee, becauſe the grantee was ſeiſed in demeſne as of fee in the 
life of tenant in tail by force of this grant; but if tenant in tail dies 
before the grant in fee be executed by death, &c. of tenant for life, 
the diſcontinuance determines upon the death of tenant for lite, 
though the grant were with warranty, * which being annexed to an 
eſtate paſſing by grant, cannot bar the entry of the iſſue becauſe the 
eſtate to which it is annexed is void at his election. Hawe Co. 
Litt. 422, 423. | 

42. W. infeeffed huſband and wife, habendum to them and to the 
beirs of their bodies between them to be begotten, and they being ſo 
ſeiſed of the whole land in fee-tail, the huſband infeoffs the younre/? 
fon in fee of the lands, and died, and then the wife died before ſhe 
made any entry ; the eldeſt ſon entered into the land. The queſtion 
was upon the ſtatute of 32 H. 8. as to feoffments, &c. made by the 
huſband during coverture, and Sir Edward Coke held, that the heir 
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ifſue in tal! is not barrec of his entry by the ſtatute. Brownl. 131. Hill. 5 Jae. 


ſhall not be i 3 
www Greenly v. Palley, 


thoſe words ber Hirt) mentioned in the faid ſtute; becauſe he is heir to both, yet without 
queſtion he is within thuſe other words in the ſaid Natute, /+ 7 ſuv as have rig't by the drath of 
74. 0 wif je x 


43. Tenant in tail bargains and felis to another, with warranty 
to him, his heirs, and aſſigns; this is no diſcontinuance to him in 
remainder or reverſion, neither can the bargainee re-butt in a for- 
medon in the reverter, becaute the eſtate to which the warranty is 
annexed is determined. 10 Rep. 95. b. 95. b. Mich. 10 Jac. Scy. 
mour's caſe. | 

44. Tenant after a bargain and ſale levies a fine t the bar aine: 
and his heirs with warranty, this Is no diſcontinuance ; for the 
fine operates upon the eſtate precedent, and paſſes nothing, but if 
the fine had been levied before the bargam and jule enrolled, this had 
been a diſcontinuance. 10 Rep. 96. a. Micke 10 jac. Seymour'; 
caſe. 5 

45. Land was given to the uſe of B. aul his wife, and the heir; 
of the bedy of B. and for default of ſuch iſſue the remainder to the 
right heirs of B. B. makes a fesffment in fee with warranty, and 
takes back an eſtate to him and his wife for their lives, the remain- 
der to L. and M. two of his daughters and their heirs, and dies, 
leaving four daughters; the wife enters and dies, It was inſittech 
that it was no diſcontinuance, becauſe the huſband and wife were 
jointenants for life with an eſtate tail expectant in the huſband, and 
none can diſcontinue the tail, if he was not ſciſed of it ; and in this 
caſe it is plain, that the huſband was not ſeiſed of it at the time 
when he made the feoFment, becauſe he and his wife were-z4in- 
tenants in tail, but adjudged this is a diicontinuance, and by the 
livery and ſeiſin B. was out of polſieſſion, and no remitter can be 
before an entry, and the warranty is here attached before entry, 
2 Bulſt. 29. Mich. 10 Jac. Horewood v. Ho:man, 

45. If diſſeiſor of eſtate tail makes a bergain and ſale by dred 

| enralled, and iflue in tail releaſes with warranty, it is a diſcontinu- 

[ 523 ance, though neither bargainee had cntered and had potlcfiion, 

nor the iKuc in tail had once been ſeiſed by force of the tail. Re- 

ſolved. Jo. 397, 398. pl. 7. Mich. 13 Car. B. R. Fitzherbert 
v. Leech, 


(B. 2.) What Conveyance is a Diſcontinuance. 
In Reſpect of the Warranty. 


1. I N dower baron and feme tenants in tail had iſſue two ſors 

I and the baron died, the eme leaſed to the eldeſt ſon for years, 
and after relenſed ts him and his heirs with warranty, he took fem, 
and died without iſſes and after the mather died, and the youngeſt 


Diſcontinuance, 


fn entered, and the feme of the eldeſt ſon brought writ of dower 
and recovered by judgment, and thercfore it ſeem that a releaſe 
with warranty 1s a diſcontinuance, nevertheleſs this judgment was 
contrary to the opinion of ſeveral, Br. Diſcont. de Poll. pl. 7. 
cites 24 E. 3. 28. 

2. It a man leaſes for life and after grants the reverſin to A. in 
tail, which A. granted it to B. in fee with coarranty, the tenant at- 
torned, the edonve had i ue and died, and after the tenant for life died, 
and the I/, entered, and B. ouſted him, and he brought affife, and 
B. pleaded the grant of the tenant in tail with warranty, and yet 
the atiſe was awarded, quod nota, his entry lawful. And fo ſee 
that grant of rover/ion by tenant in tail with warranty mates no d- 
continuance of the tail, if the reverſion does not full to the paſſiſſiam iu 
the life of the grantor, ſicut non fecit hic. Quod nota, warranty 
makes no diſcontinuance. Br, Diſcont. de Poll. pl. 14. cites 36 
All 8. . 

3. In aſſiſe; tenant in tail aſter paſſibility of iſſue extinct aliens 
with warranty, he in remainder or in reverſion may enter notwith- 
landing the favour of the warranty, quod nota. Br. Entre Cong. 
pl. 84. cites 43 Ali. 24. 

4. If tenant in tail of an advowfom in preſs aliens the advowſon 
with warranty, this 1s no diſcontinuance, but the ifſue in tail 
may have quare impedit, but if he has aſſets in fee by deſcent, he 
ſhall be barred. Per Mowbray quod non fuit dedictum, never- 
theleſs quare inde. Br. Diſcont. de Poll. pl. 30. cites 43 E. 
3. 20. 5 
5. In aſſiſe, a man gave to N. in tail, u had iſſue O. by X. his 
wife, and died, and O. ended K. and K. leaſed to D. and J. his 
feme for term of their lives and died, and O. confirmed the eftate of the 
baron and ſome in tail with warranty, and the baron and feme died 
and after O. dicd, the heir of the baron and feme in tail entered, 
and the iſſue of O. ouſted him, and the iſſue of the baron and feme 
brought afliſe, and by the beſt opinion the entry of the tenant 
was not lawful, by reaſon of the confirmation of his father with 
warranty, for it ſeems that by the confirmation and warranty, it ſhall 
eure to a diſcantinuance in effect, Br. Entre Cong. pl. 19. cites 
3 H. 4. 9. 

b. If tenant in tail of rent grants it in fee, this is no diſcontinu- 
ance; for it is by grant without livery, which is only his in- 
tereſt which he may lawfully grant. Cymtra if he grants it in fee 
with warranty, this is a diſcontinuance in fee, note the diffe- 
rence. Br. Diſcont. de Poll. pl. 3. cites 21 H. 6. 52, & 43 
Aſl, 48. 

7. And yet it was agreed, that where tenant in tail leaſes for 
life and grants the reverſion over in fee with warranty and ates 
before the tenant for life and after the tenant for life dies this is no 
diſcontinuance in fee notwithſtanding the warranty. Ibid. 

8. Where a man inſeoffs another with warranty, there an entry 
lawful or a recovery made or had by a ſtranger by elder title before 
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21. =_ warranty made in aſſiſc ſhall defeat the warranty. Br. Garranties 
2 22 H. b. pl 32. cites 21 H. 6. 45. 


S. P. Br. 9. Contra after voucher or requeſt made, Ibid, 

Wa rantia 

chartæ pl. 11 cites 21 H. 6. 41. and 22 H. 6. 22. 

S. p. Br. 10. Contra of releaſe made by him who has entry lawful ; there it 
\Warrantia ſhall not determine the warranty; for the poſſeſſion continues as to 
Carte, Pl. this regard, Ibid. 


i 1. cites 


21 H. 6. 41. and 22. H. 6. 22. 


11. If a man gives land to the father and fon and to the heirs 
of the body of the father begitten, the father makes a feoffment in 
fee, of the whole with warranty and dies, there by all the juſtices 
the ſon may enter into the moiety for the diſſeiſin, and have 
his action for the other moiety, and ſo & diſcontinuance of a 
moiety, nota, Br, Diſcont. de Poſleflion, pl. 4. cites 22 H, 
6. 51. 

12. It was admitted, that where the Duke of Norfolk had the 
office of the man ſhal in tail and granted it with warranty to B. fir 
liſe and the grantor died, and it was found that the duke died ſciſed 
of the office in tail and the heir within age, by this B. is out of poſ- 
ſeſſion, but it is admitted that he may traverſe, and then it ſeems 
that the grant is not void by the death of the tenant in tail, but that 
the grant and the warranty is a diſcontinuance and the grantee out of 
poſſeſſion, becauſe his grant is not found in the office, and may aid 
himſelf by traverſe. Br. Diſcont. de Poſſeſſion, pl. 20. cites 5 E. 

13. Tenant for life, the remainder ever in tail; the tenant for lf 

dies, and J. N. intrudes, in whole poſteſſion he in remainder releaſe: 

with warranty in fee, and has iſſue and dies, the iſſue cannot enter, 

for by the opinion of all the juſtices this releaſe with warranty 1s a 

diſcontinuance ; for this releaſ2 ccunteruails the entry and fenffment 

in this cafe and the warranty ſhall enure upon the poſſeſſor in fee, 
by which warranty the entry of the iſſue is taken away. As if te- 
nant 1n tail be lilleiſed, and after releaſes, this is a diſcontinuance, 

But Cateſbie contrary, and that it is not a diſcontinuance, for he u 

releaſed never had paſſeſſion, and therefore demurred in law. And ſee 

Littleton's Tenures, tit. Diſcontinuance and tit. Garantie, that war- 

ranty makes a diicontinuance as here ; though he who releaſed with 

warranty was not ſeiſed by force of the tail, Br, Diſcont. de Poſſeſ- 
fion, pl. 21. cites 12 E. 4. II. | 
14. Tenant in tail of a rent grants the rent, this is no diſconti- 
nuance, and notwithſtanding that it be with warranty, yet by the 
beſt opinion it is not a diſcontinuance ; for warranty ſhall not enure 
but upon the eſtate, and the rent was granted in tail, and had not 

elle before, ſo that there never was fee-fimple of it, therefore it 15 

doubted if the grantee may have thereof fee- ſimple nevertheleſs 

quzere, if he may not have | Gar wal determinable upon the eſtate 


tail, Br, Diſcont, de Poſſeſſion, pl. C. cites 15 E. 4. 6, 


15.1 
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15. If collateral warranty deſcends upon an infant within age, he s. p. Br. 
may enter within age, or at full age, at his 7 to defeat the Fantre 
- 3 Cong. PP * 

warranty. Br. Entre Cong. pl. 102. cites 18 E. 4. 13. 3 
-3 Ai. 28. where his entry was lawful before, per Shard, Stanton and Birton, ſo that it fexms 
contrary if his entry be not lawtul before. « 


16. It tenant in tail of rent diſſeiſe the ter-tenant, and makes a fe- [ 525 ] 
*Ament in fee with warranty, this is no diſcontinuance of the rent, Go. 1 
per Hanb. Davers and Brian, becauſe the warranty is of the land. 232. b. c) 
But Townſend contrary, and that the warranty of the land extends S. P. and 
to all that may iſſue out of the land, and the rent is not extin& but ? = 
ſuſpended. Br. Diſcont. de Poſſeſſion, pl. 18. cites 3 . 

Ito | 
: 17. And if tenant in tail of rent releaſes with warranty to the te- 
nant of the land, this is no diſcontinuance, per I ownſend. Br. 
Diſcont. de Pofleſſion, pl. 18. cites 3 H. 7. 12. = 

18. Rent does not lie in diſcontinuance; for though t-nant in tail S. P. Ibid. 
grants it in fee with warranty and dies, yet the heir may diſtrain, and bh as. cites 
it is no diſcontinuance. But it he will bring a formedon he ſhall be — wt 
* barred if he has aſſets, for this is his folly, but contrary if he will IB. 
diſtrain, per Kingſmill juſtice and Marro. Br. Diſcont. de Poſſeſ- Garranties, 


ſton, pl. 9. cites 21 H. 7. g. E * 
S. P. and yet if collatrral auarranty deſcends upon ſuch grant of rent or advowſon, it hall be a barr to the 
heir in tail by the beſt opinion of the juſtices becauſe rhe 21antee has fee in it till the beir has diſtrained or 
preſented to the advovuſon. Ibid. pl. 34. cites 21 7. 40. 

* Becauſe the graues has fee by the grant, Per Vaviſor. Quod fuit conceſſum. Ibid. pl. 34. cites 


21 H. 7. 40. 


19. So of a releaſe of rent by tenant in tail with warranty, per 
Marro. Br. Diſcont. de Poſſeſſion, pl. g. cites 21. H. 7. 9. 

20. Nevertheleſs by Kingſmill, if tenant in tail of a rent purchaſes 
the land in fee, and makes a feoffment of the land with warranty, this 
is a diſcontinuance of the rent; for land lies in diſcontinuance, And 
the ſame law by Frowicke Ch. J. and that it ſhould have been a 
good bar if it had been well pleaded as it was not. Br. Diſcont. 


de Poſſeſſion, pl. 9. cites 21. H. 7. . 
21. Or if tenant in tail is % eiſed and releaſes with warranty and Such re. 


dies theſe are not diſcontinuances, per Marro, Br. Diſcontinuance _ is a 
GiCOntinue 


de Poſſeſſion, pl. 9. cites 21 H. 7. 9. on” 
iſſue in tail be heir to the warrantor. 3 Rep. 85. b. Paſch. 44 Eliz. in the cafe of fines. Lit, 
S. 601. fays, this is a ditcontinuance by reaſon of the warranty. Becauſe if the iſſue in tat fhonld 
enter, t he warranty ſhould be deſtroyed, and therefore to the end that if aſſets deſcen n fe- 
imple, the releſſee may plead the ſame and ſo bar the demandant, and fo all rights aud advane 
tages are ſaved. Co. Litt. 328. a. b. 

Such releaſe with warranty i a diſcontinuance; becauſe it amounts to entry and feoffnent, per 
Periam. Mo. 2 56. in caſe of Briſcoe v. Chamberlaine. So if :fue in tail before entry releaſes with 
warranty to the diſſeiſor of his father, this is a diſcontinuance and takes away the entry of als utue 
without warranty and he is put to his action. Jo. 397. pl. 7. agreed per tot. Cur. Mich. 13 Cats 
B. R. Fitzherbert v. Leech. 4 


22. If the baron diſcontinues the right of his feme, and anceſt;y col- 
lateral of the feme releaſes with warranty and dies, to whom the feme 
is heir, and after the baron dies, the feme ſhall be barred in cui in 
vita by this warranty notwithſtanding the coverture, becauſe fbe is 
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put to her ation by the diſcontinuance; for coverture cannot avcid 
warranty but where the entry of the feme is lawful, which is 
3 a diſcontinuance, Br. Garranties, pl. 84. cites M. 33 

23. Where a man may avoid the p-ſſeflion upon which the war. 
ranty is deſcended, as if a „ranger has entry lawful by reafon of diſ- 
ſeiſin, or by a condition, &. which is mefne between the tail and the 
poſſeſſion and warranty of the purchaſor, there, when the paſſeſſian 
upon which the collateral warranty was made? is d ſeated, the col- 
lateral warranty is alto defeated. Br. Garrantics, pl. 31. cites Litt, 
tit. Garr. 

24. So where it canro? deſcend by reaſon that he who made it is 
attainted of felony, or the like. Ibid. 

25. Warranty ef an cſtate of inheritance or for life, d ſcending 
upon him that ont t have ſuch eſtate, makes a diſcontinuance; as 
if tenant in tail if an advawſm in grit, ſuffer an uſurpation by ſix 
months, the releaſe of a coltateral anceftor with a warranty is a diſ- 
continuance; for he has tee by the uſurpation. Finch's law 8vo, 
193- 

26. So it ſeems of a collateral anceſtor's releaſe, with warranty 1 
the grantee in fee of a rent or adunc/mm in groſs by tenant in tail; 
but if tenant in tail of a rent or advowſon in groſs grant it in fee 
with warranty, this is no diſcontinuance, but at the pleaſure of the 
iifue. Finch's law, 8vo. 193. | 

27. In ejectione firme upon a demurrer the cafe was thus; A. 
gives t the eldeſ brither in taih the remainder ts the youngeſt brother 
in tail, the remainder over to B. in foe. The eldeft leaſes for three 
lives, according to the fatute 2 32 H. 8. with warranty and dies 
without iſſue, which deſcends upon the y3unger brother, who enters 
and leaſes to R. fir years; and it was reſolved that the entry of the 


younger brother was lawful, and not hindered by the warranty; for. 


the remainder was not deveſted, becauſe that leaſe was not a diſcon- 
tinuance. Paſch. 40 Eliz, Noy. 66. Reeve v. Cox. 
28. * A j-:#hment made by tenant in tail is a diſcontinuance, 
with or with; ut warranty; but a + rehaſe or confirmation is not, 
tor a man can paſs no more thereby than he may lawfully paſs, but 
t warranty added to a releaſe or confirmation to a diſſeifor works a 
diſcontinuance, if it deſcends to him that right has; || but if one 
having a ſon marries a ſecond wife, and land is given to the huſband 
in ſpecial tail, and he has iſſue by his ſecond wife, and is diſſeiſed 
and releaſes with warranty and dies, ¶ or if tenant in tail of borough- 
engliſh-land has iſſue two ſons, and is diſſciſed and releaſes with 
warranty to the diſſeiſor and dies, yet the intail is not diſcontinued 
in either caſe, becauſe the warranty always deſcends to the heir at 
lat. Hawk. Co. Litt. 420. wn 
29. Warranty of itſelf ſhall not be any diſcontinuance except the 
warranty and right deſcend together to the ſame iſſue. Lat. 65. Paſch. 
1 Car. Arg. cites Litt. S. 737. 
30. As if tenant in tail has iſſue two daughters Ly two venters and 
dies, and they enter and a ſtranger diſſeiſes them, and one of 2 7 
| e 


Diſcontinuance; 


kafs: by deed to the diſſeiſor with warranty all her right, and dies 
without iſſue, the ſurviving ſiſter may enter and ouſt the diſſeiſor, be- 
cauſe ſhe is no heir to the warranty, and therefore no deſcent. 
Lat. 65. Arg. in caſe of Saul v, Clerk, : 

31. B. tenant in tail to him and the heirs male of his body, re- 
deim te A. his eldeſt brother in fee. B. made a leaſe for three lives, 
with warranty againſt all 5 75 not warranted by the ſtatute of 32 
H. 2. cap. 28. and afterwards in G Eli. levied a fine with proclama- 
tions, with warranty againſt all perſons to T. and died without iſſue 
male, leaving iſſue only E. his daughter; the leaſe for lives ex- 
pired 18 Eliz, In 30 Eliz. A. died withert i ſue, the faid E. being 
his niece and Heir. It was moved, whether this warranty in the fine 
(admitting there were no proclamations and no non- claim) ſhould 
make a diſcontinuance in fee and bar E. or whether the warranty 
was determined by the death of B. All the juſtices except Whit- 
lock (who ſpake ng to that point) conceived, that the warrant 
continued and was a bar to E. for that by the eſtate for lives it 
was diſcoritinued, and B. had a new fee, and then when he by fine 
granted that reverſion with warranty, the warranty is annexed to the 
tec, and binds him that has the right, for the revertion being deveſted 
and difplaced the fine and warranty enure thereupon, and conſe- 
quently, though the warranty did not deſcend upon A. who had the 
night of reverſion, but upon E. yet when A. was dead without iſſue, 
the right deſcended * to E. and ſhe is barred by the tine. Cro, C. 
156. pl. 5. Paſch. 4 Car. B. R. Salvin v. Clarke. 
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Lat 64 & 

2. 3. © 
by name of 
Saul y. 
Clerk, but 
I do not ob- 
ſerve the 
S. Þ. theres 
—[0. 208. 
pl. 4- 8. . 
but S. P. 
does not 
appear. 
Vaugh. 383 
in caſe of 
Bole v. 
Horton, 
Mich. 25 
Car. 2. C. B. 
Vaughan 
Ch. I. cites 
S. C. & S. P. 
and ſays, 
that the 
caſe as re- 
ported by 
Crooke is 
all falſe 


and miſreported. 1ſt, Becauſe it ſays, the leaſe for lives was a diſcontinuance of the rever. 
{.o0n, and thereby a new fee gained to tenant in tail, which he paſſed away by the fine with 
warranty, which could not be: for in the cafe it appears, the leaſe was warranted by the ſtatute 
of 32-H. 8. and then it could make no difcontinuance, nor no new fee of a reverſion could be 
rained, and then no eſtate to which the warranty ws annexed, and ſo was it reſolved 40 EL 
s Cors caſe. That opinion was extra-judicial, it being concerning a point not in the 
le, but ſuppoſed. That cafe was refolved upon the point of non-claim, and not upon this of the 
warranty, which was not à point in the caſe, Some of the judges therefare ſpoke not to that 


point, as appears in the caſe. 


32. A tenant in tail levies a fine to the uſe of F. S. for the life of 
J. S. with warranty, and after that levies a fine to the uſe of himſelf, 
and hi; heirs with warranty, and after that bargains and ſells to an- 
ther and his heirs. And by Holt Ch. J. and Powell, it was 


*[527] 


held, 1ſt. That the fir/? fine made a diſcontinuance, but it was only - 


a diſcontinuance for the life of F. S. becauſe the wrongful eſtate 
that cauſes the diſcontinuance was only an eſtate for life, and the 
diſcontinuance could remain no _— than that eſtate, 
2dly, The ſecond fine could not enlarge the diſcontinuance, becauſe 
the eſtate raiſed by the fine returned back to the conuſor, and conſe- 
quently the warranty which was annexed to it was extinguiſhed z 
and it would be a vain thing to make a diſcontinuance for the ſake 
of that warranty, which was deſtroyed in its creation. 
3dly, Suppoſe the ſecond fine had been levied to R. S. a ſtranger, 
yet during the life of the firſt conuſee this ſecond fine makes no diſcon- 
tinuance, becauſe the eftate was turned to right by the firſt fine, and 
the ſecond fine could not turn it more to a right; ſo as it is not a 
preſent or an immediate diſcontinuance z but if the fir/t conuſee die Y 
{he 
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the lite of tenant in tail, then it becomes a diſcontinuance z for th 
new reverſim, which tenant in tail gained, and ts which the warranty 
was annexed, is executed in poſſeſſion of R. S. and there was no right 
of entry or action in any body when the eſtate was executed; for 
the tenant in tail could not enter, and the iſſue had no right; and they 
compared it to Litt. S. 620. 622. 1 Salk. 244, 245. Hill. 1 Ann, 
B. R. Hunt v. Burn, | 


(B. 3) In Reſpet of the Time of the Grant's 
taking Place or Effect. 


1. * aſſiſe land was given to the barm and feme, and te the heir; 

of the bod of the baron, who had iſſue The baron died, 
and J. granted the reverſun ia W. N. in ſee and the eme attarned, 
and after F. had iſſue T. and died, and after the ſeme dicd, and this 
grantee of the reverſion entered, and T. ouſted him, and the entry 
of T. lawful, becauſe the grant did not take effect in the life of J. 
who died before the feme, and therefore no diſcontinuance. Br. Diſ- 
cont. de Pofl. pl. 12. cites 34 Aſi. 4. & 36 Aſſ. 8. 

2. Aſſiſe was adjourned out of the county of Devon into C. B. 
A. tenant in tail leaſed to B. for life, and after granted the reverſun 
in fee to J. S. and B. attorned, and after B. granted hrs eftate to J. §. 
A. had iſſue and died, and after B. died, and the iſſue in tail entered 
upon J. S. in reverſion, and F. S. brought aſſiſe, but the iſſue in tail 
traverfed the grant of the eſtate of B. to be in the life of the tenant in 
tail, and the court doubted of the diſcontinuance in fee. Markham 
faid this is a diſcontinuance in fee, becauſe it was executed in J. S. 
in * — by the grant f the eftate of B. the tenant for life in the life 
of A. the tenant in tail; for this grant of B. was a ſurrender, and 
then J. S. was in in fee by the tenant in tail, and is nit in by the tenant 


fer life ; tor this is a ſurrender, But in this caſe if B. had ſurvived 


A. and B. in life of A. had not made ſuch grant to J. S. then it had 
not been a diſcontinuance in tee but for term of lite only, and there 
the iſſue in tail after the death of B. might have lawfully entered 
upon J. S. becauſe the fee was not executed in the life of B. Br. Diſ- 
cont. de Poll. pl. 3. cites 21 H. 6. 52. & 43 Afl. 48. 

3. And where a tenant in tail leaſes for term of his orun life ts B. 
the remainder to J. S. in fee, and A. has iſſue and dies, the entry of 
the iſſue in tail is lawful upon J. S. for this is no diſcontinuance in 
fee, quod nota, good caſe, Ibid, 

4. Where tenant in tail leaſes for life, and after grants the rever- 
ion to another in fee, and the tenant attorns and dbes waſte, and he in 
reverſun brings writ of waſte and recovers the place * in the life 

the tenant in tail, there this is a diſcontinuance in fee. Br. Dil- 
cont. de Pofl. pl. 3. cites 21 H. 6. 52. & 43 Afl. 48. 

5. $9 it ſeems if the tenant for life aliens in fer, or prays in 
aid of a firenger in præcipe quod reddat, ſp that he in reverſion 
enters in the life of the tenant in tai, this is a diſcontinuance in 
fee. Ibid, 
6. Se 
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6. So if tenant in tail leaſes for life, and after confirms the 
eſtate of the tenant for life in fee, this is a diſcontinuance in fee. 
Ibid, 

7. And where the fee is not executed in the grantee of the re- 
verſim nor his wYeirs in the life 7 the tenant in tail who granted, 
there the entry of the iſſue in tail is lawful after the death of the 
tenant for life, becauſe the fee was not diſcontinued, but only the frank= 
tenement for term of life; quod nota; per judicium, Ibid. cites 


43 E. 3. 48. 


(B. 4) Bound thereby. Who. 


I. A diſcontinuance made by the huſband did take away the entry 

only of che dis ? and her heirs by the common law, and not of 
any other which claimed by title paramount above the diſcontinuance. 
Co. Litt. 327. b. 

2. As it lands had been given to the huſband and wife, and to a 
third perſon and to their heirs, and the huſband had made a feoffment 
in fee, this had heen a diſcontinuance of the one moiety, and a diſ- 
ſeiſin of the other moiety; if the huſband had died, and then the 
wife had died, the ſurvivor ſhould have entred into the whole, for 
he claims not under the diſcontinuance, but by title paramount 
from the firſt feoffor ; and ſeeing the right by law doth ſurvive, the 
law does give him a remedy to take advantage thereof by entry, 
for other remedy for that moiety he could not have. Co. Litt. 
327. b. | 

4 If the reverfion or remainder be in the king, the tenant in tail 
cannot diſcontinue the eſtate tail. Co. Litt. 335. a. 
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This ſhall 
be intended 
where the 


king is dowry and not otherwiſe, as appears by the preamble of the ſtatute. Mo. 115. pl. 258. Paſch. 


20 Eliz. Jackſon v. Darcey. | 


4. But tenant in tail the reverſion in the king might have barred 
the eſtate tail by a common recovery until the ſtat. 34 H. 8. cap. 20. 
which reſtrains ſuch a tenant in tail, but that common recovery 
neither barred nor diſcontinued the king's reverſion. Co. Litt. 


333+ as 


(B. 5) Removed, or Purged. 


I. A man ſeiſed in jure uxoris infeaffed A. upon condition to og 
to him and his feme for life, the remainder to B. in tail, the 
remainders to the right heirs of the baron; the baron died, and A. 
leaſed to the 2 for life, the remainder to B. in tail, the remainder 
to the right heirs of the feme, by which the heir of the baron entered for 
the condition broken, and the feme entered upon him, and well, per 
tot. Cur, except Cheiney, for by the entry of the heir of the baron 
the diſcontinuance is purged and defeated, and fo the entry of the 
feme 
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Br. Condi- 
tions, pl. 71. 
cites S. C. 
—5S, P. Br. 
Entire 
Cong. pl 38. 
cites 4 H. 7. 
3. And if 
tenant for 
life aliens 
in fee upon 
col dition, 


* 
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2nd the feme is lawful. Br. Diſcontinuance de Poſſeſſion, pl. 8. cites 
kennen- 4 H. 6. 1 ö 


tets for the 
condit:on broken, this reveſts the rever{.un in the lefor. 


2. The baron and feme and a third perſon purchaſe juintly ; the 
baron aliened the while, and died, and after the feme died, and then 
the third perſon entered, the altenee 0:/*od him, and he brought afji/e, and 
recovered the whale, becauſe by the death of the baron the third per- 
ſon and the feme were intitled to have writ of right and revive the 
jointenancy, and of the alienation of the baron the third perſon can-— 
not have cui in vita, And therefore he ſhall recover by aſſiſe and by 
entry. Quod nota alienation, which was a dijco!:::11tauce, is now 
purged by the death of the ſeme, and the entry of the third perſon 
revived tor the whole, Br, Diſcontinuance de Poſlcflion, pl. 13. 
Cites 35 Aſſ. 15, 

3. 3 takes away the entry of thoE that come to have 
title after his death. It he (whoſe entry is barred by a deſcent or 
diſcontinuance) have the freehold caſt upon him Ly a new title, he ſhall 
be in of his ancient title; which is termed a remitter. Finch's 
Law, 8vo. 193, 194. | £ 

4. As if the heir of the diffeiſer (in by deſcent) makes a l:aſe for 
life to J. S. the remainder far liſe er in fee to the diſſeiſce, if tenant in 
tail diſcentiuue, and then diſſeiſes the dijcontinuee, and dies ſeiſcd, 
whereby the lands deſcend to his iſſue; or if the huſband make a feng 
ment in jee of land in right of his wife, and takes back an eſtate in fee 
to him and his wife. In theſe caſes the diſſeiſee after the death of 
J. S. the iſſue in tail, and the wife ſurviving, her huſband is remit- 
ted; but if the huſband ſurvives, her heir is not; for there is another 
tenant of the freehold, againſt whom he may bring his action. 
And in the caſe of tenant in tail before, though the heir of the diſ- 
eontinuce were within age at the time of the deſcent to the iſſue in 
tail, yet his entry is gone for ever, by reaſon the iſſue is remitted, 
Finch's Law, 8vo. 194. 

5. The rever/:92 may be reuefted, and yet the diſcontinuance remain. 
Co. Litt. 335. a. h 
Fran: Ca, 6. As if a teme covert be tenant for life, and the huſband makes 
Lt. 42 a jeoffment in fee, and the leſſor enters for the forfeiture ; here is 
MD how the reverſion revelted, and yet the diſcontinuance remained at the 
me difccn - Common law. Co, Litt. 335. a. 
e nuance 


car em in fince the eſtate ich paſſed by livery, and wes the only canfe the diſcontinuance 1s 
ifenrcy by the entry of the leſſor. 


[ -20 ] 7. A. tenant in tail, remainder 75 B. 22 tail, remainder over, &c. 
Ha A. mates a leaſe ta F. F. for the Life of J. 9, not warranted by the 
AW he ſtatute, and dies without ſue, leaving B. in remainder his heir, to 
pzrenti:-ſes Whom the reverſion in fee deſcends. B. leaſes to I. R. (living 
== of J. S.) for 99 years to commence after the death of J. S. reſerving 
Dea rent. J. S. furrenders to B. (and C.) upon condition, and dies. 
ven. 3% I hen a præcipe is brought againſt B. (and C. a ſtranger) and a 
„ recovery with ſingle voucher had (to the uſe of B. and her heirs, 
„ , and after the condition is broken and} leſſee for ycers enters (B. 
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grants the reverſion, then J. S. dies.) The defendant the heir of of J. s. 
, diſtrains for the rent. W. R. brings a replevin (and the de- Freem. 
fendant av os for the rent reſerved upon the 99 years leaſes as * 2 55s 
claiming under the grantee of the reverſion) It was agreed that = . 


this was a diſcontinuance and a tortious reverſion in fee, out of don v. 


which the leaſe was made; but whether by the ſurrender this tor- _ . 


tious reverſion being gone the leaſe ſhould be ſo too was the doubt 268. held 


of the caſe, See Vent. 357. Mich. 33 Car. 2. B. R. Anon. and that this 


Skin. 2. S. C. by the name of Paulin v, Hardy. leaſe for 

life did 
make a diſcontinuance of that eſtate- tail and remainders during the continuance of the eſtate for 
Life, during which time the tenaat in tail had a tortious-fee-fimple, out of which the leaſe for 
years did operate; then when the tenant pur auter vie ſurrenders, the diſcontinuance vaniſhes 
and the eſtate-tail is reſtored ; but the ſurrender being but upon condition, when the tenant for 
life enters for the condition broken, the diſcontinuauce is revived, | 


I . 
(C) Mat Act or Thing ſhall make a Diſcon- 
tinuance in Reſpect of the Perſen to whom it is 
1 a 
nude 
C * 
Ir. I F tenant in tail enfeoffs the diner, this is net any diſconti- Litt. S. 625. 
nuance, becauſe the donor hath the immediate eſtate. Co. — ws 
7 . 11S Min 
7, Chudleigh 140.} — 
where the reverſion of the donor is immediately expe Fant npon the tue of the dance ; for if a man makes a 
gift in tail, the remainder in tail, reſerving the reverſion to himſelf; in this cafe if the donee en- 
feot?s the donee, this is a diſcontinuance, becauſe this is a mean eftate, and ſo does Littleton here 
put his caſe of a ręæverſion immediately expeRant upon the gift in tail. Alſo it is 10 be intended of 
a fes fun mad: to the dow e or only; for if the done enfeott the donor and a ſtranger, that is a 
diſcontinuance of the whole land. Co. Litt. 334. b. 335. a. 

But if Ut for life makes a leaſe for his azon kfe to the I: (ſor, the remainder to the leſor and an eftranger 
in fer, in this caſe foraſmuch as the limitation of the fee ſhould work the wrong, it enures 
tothe le:Tor as a ſurrender for the one moiety, and a forfeiture as to the remainder of the firangerz 
for he cannot give to the leſſor that which he had before, and as to the remaiader ta the ſtranger, 
it is a forfeiture for this moiety, and when the leſſor enters he ſhall take the benefit of it. Co. 
Litt. 235. a. 

If tenaat in tail enfeoffs him in the immediate reverſion or remainder, this operates as a ſurrender 
and therefore patſes no more than it lawfully may paſs, and contequently works no diſcontinue 


ance; but if the feoffment were to the more remote reverſioner, or to the immediate reverſioner - 


with any other, it is a diſcontinuance, becauſe it cannot be interpreted to operate as a ſurrender, 
Gilb. Treat. of Ten. 115. | 


[2. If a copyholder in tail (admitting it may be intailed) ſur- 
renders to the lord to make his will and he regrants it to the copy= 
holder, this is not any diſcontinuance, though a ſurrender to the uſe 
of a ſtranger ſhould be admitted to make a diſcontinuance; for 
the ſurrender to the lord cannot make a diſcontinuance, inaſmuch as 
he hath the reverſion. Mich, 15 Jac. B. R. between Lee and 
Browne, upon evidence at the bar agreed and reſolved per totam 
Curiam, 
"11 12 there be tenant in tail, the remainder in tail, and the tenant [ _ ] 
in tail infeoffs him in reverſion in fee, this is a diſcontinuance, 5 N 
Co. 1. Chudleigh 140. ] Fol. 634. 
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Cro. C. 329. 


pl. 2. S. C. 
adjudged 
according- 
11. — Jo. 
334 3230 
S. C. ad- 
judged ac- 
cordingly. 
Cro. C. 
320. Pl. 2. 
S. C. ad- 
judged, 
o. 324- 
C. ad- 
judged. 


Mo. 231. 


12. C. by force of the entail. 


Barry v. 
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4. Tenant in tail enfe2ff5 the donor and a flranger, this is a dif. 
continuance conditional (i. e.) if the ſtranger ſurvives. Dy. 12. a. 


pl. 53. Trin. 28 H. 8. 


(D) I bo *may make a Diſcontinuance. Not he 
that zs not ſciſed by Force of the Intail. 


Li. 1 F there be baron and feme tenants in tail, and the baron and 


ſeme tenants in ſpecial tail, and the baron aliens in fee, this is a 


diſcontinuance of the tail, for he is ſeiſed of the whole entirely, 
Co. 8. Greenly 71. b. refolved.] 2 

[2. But if the baron be ſeiſed of land in the right of his wife 
in tail, and aliens in fee, this is not any diſcontinuance of the tail, 
for he is not ſeiſed by force of the tail; (but Citzh. Nat. 193. is, 
that the iſſue ſhall not have a ſur cui in vita, becauſe this writ is 
for eſtates at common law, but he ſhall have a formedon ;) but it 
ſeems this is no proof that it is a diſcontinuance of the tail; for if 
he ſhould not have a formedon, he ſhould be without remedy. Co, 
Lit. 326.] 

[3- If land be given to baron and ſeme, and the heirs of the lo- 
dy of the baron, and the baron makes a feeffment in fee, this is a diſ- 
continuance, for the baron is ſeiſed by force of the tail, and ſo it 
ſhall be pleaded, Mich. 9 Car. B. R. between King and Ed- 
wards, per curiam, præter juſtice Jones, who doubted thereof; 
adjudged upon a ipecial verdict, Intratur Trin. 7 Car. Rot. 

2. | 
997-1 So F in the ſaid caſe baren and ſeme juin ina ferffment and after 
alſo levy a fine to the ferffee, yet this is a diſcontinuance of the tail, 
for this will be the feoſtment of the baron; in the ſaid cafe of Mich. 
9 Car. between King and Edwards, B. R. adjudged; though the 
teme ſurvived the baron, as it was found by the verdict, ] 


(5. If there be tenant for life, the remainder in tail, and he in 
remainder enters upon the ae and diſſeiſes him, and makes a fer? 
ment over, this is not any diſcontinuance, becauſe he was not ſeiſed 
Tr. 2 Ja. B. between Mogridge and 
hite, adjudged. ] E 


TarvilLtox, the ſixth point was, that if tenant in tail enters upon his leſſee for life and makes 
feoffment, and the leſſee re-enters ; the court held that this is a diſcontinuance. 


S. P. as to 


a ſeoffment 


made by 
the tenant 


in tail, and At the time of the feoftment. Paſch. 11 Car. 


[6. If there be ee for years, the remainder in tail to J. S. and 
S. enters upon the leſſee, and makes a leaſe for life or feoffment in 
„this is a diſcontinuance, for he was ſeiſed by force of the entail 
R. between Sit 


the leſſee Kenelm Digby and Jorden, reſolved and ruled per curiam, upon a 
re-entered, trial at bar.] | 


the court 


took this to be a difcontinuance, Mo. 28 f. the ſixth point in the caſe of Batty ve Trevillion. 


7. Grant 


Pg „ «a4 A „„ Da... ac 
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Diſcontinuance.. 


7. Grant of reverſion by tenant in tail with warranty makes nc 
drjcontinuance 5 the tail, if the reverſion does not fall to the poſſeſſion 
in the life of the grantor, Quod nota, warranty makes no diſcon- 
tinuance. Br. Ditcontinuance, pl. 14. cites 36 Aſſ. 8. 

8. Tenant in tail makes a leaſe fer twenty-one years, and after- 
wards makes a ferffment in fre, with a letter of attorney to make livery 
The attorney enters and oufts the leſſee and makes livery. Dyer and 
Walch held, that it was a diſcontinuance z and they ſaid, that it was 
adjudged in the Earl of Warwick's caſe, that where a man made 
a leaſe for liſe, and afterwards made a feoffment in fee, and a letter 
of attorney to make livery, who outted the leſſee and made livery, 
that it was a good feoftinent, and if the leſſee for life re-entred, 
the reverſion remains in the feoffee. Mo. 91. pl. 226. Paſch. 10 
Elia. 
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Mo. 282. 
Pl. 424 
Mich. 31 & 
32 Eliz. 

it cafe of 
Batty v. 
T-evillan 
1 Co Þh 
the ſixth 
point there 
according 
to both 
points here 
—z2 D. 


221. 3. Pl. vt. the different opinion”: of ſeveral as to the laft point, 


„9. B. Tenant 1 joined with C. the remainder-man in tail in a 
fine fur concſſit only which was to the ſaid, B. for life, &c. The court 
neld the taking of the fine by B. to be a ſurrender of her eſtate, and 
the taking a new eſtate of the grant of C. in remainder to be no 
diſcontinuance, becauſe he was not ſeiſed of the tail at the time. 
Mo. 747. pl. 1026. Trin. 26 Eliz. in the Court of Wards. Ld. 
Rofle v. the Earl of Rutland. | | 
10. In many caſes a warrenty added to a conveyance, is ſaid to 
make a diſcontinuance ab effeftn, although be that made the conveyance 
was neter feiſed by force of the eſtate tail, becauſe it takes away the 
entry of him, that right has, as a diſcontinuance does. As i tenant 
in tail be diſſeiſe and dies, and the iſſue in tail releaſes to the diſſeiſer 


with warranty, in this caſe the iſſue was never ſeiſed by force of 


tle tail, and yet this has the effect of a diſcontinuance by reaſon of 
tie warranty. Co. Litt. 339. a. 

11. If tenant in tail makes a leaſe to another for term of life and 
the tenant in tail has iſſue and dies, and the reverſion deſcends to his 
iſſue, and after the i/ſue grants the reverſion, to him dejcended, to au- 


«ther in fee, and the tenant for life attorns and dies, and the grantee of 


the reverſion enters, &c. and is ſciſcd in fee in the life of the iſſue and 
after the iſſue in tail has iſſue a ſon and dies, it feems that this is no 


diſcontinuance to the ſon, but that the ſon may enter, &c. for that did not take 


his father, to whom the reverſion of the fee-ſimple deſcended, had 


Where 
after ſuch 
grant the 
ue died 
living te- 
nant for 
lite, ſo that 
the grant 


effect in 
the lite 


never any thing in the land by force of the entail, &c. Litt. the gran- 
8. 638. tor, remain= 


der mau in 
tail, the entry of his iſſue was congeable. Br. Entre Cong pl. 71. cites 34 All. 4. 

The iſſue in tail had no inheritable poſſeſſion, inaſmuch as the right of entail only deſcended on 
him, and not the pofleflion ; and therefore he could not have any power to alien a right of poſ- 
ſeflivn that was never in him; and conſequently his grant when he never had any original right 
af poſſeſſion by virtue of ſuch entail does not diſcontinue the right of poſſeſſion, ſo as to bar the 
fon from his entry. Gilb. Treat of Ten. 117. | 

Se if tenant in tail mate: a leaſe for life, and then grants over the reverſing and the tenant for life at- 
tox, and then the grantee grants over, and the trnant attorns ts the cand granters and dies, and the ſecend 
ante enters in the life tenant in tail, and then the tenant in tail dies, this is no diſcontiauance to bar the 
ſue, but that he may enter ; becauſe, though the tenant in tail had an original right to diſcon- 


tinus during his life, becauſe he had the right of poſſeſlion in him, yet the fiſt grautee had — 
tigt 


1 


2 © 296. wy - 


532 4 Dilcontinuance, 


Fight of poTeffion ia him, ner ever was ſeiſed of the land by virtue of the entai!, or otherwiſe; 


and fince he never had the right of pulſeition in tum, he cannot alien the right of poſſeſſion, ſo as 
to work a ditcoatinuance. Gilb, Treat. of Ten. 117. 


12. None can diſcontinue an eftate tail, &c. unleſs he ance were 
ſciſed by force of the tail, Scsunliſs it be in Feſpect of a warrant ; 
which being made to a feoffee, or diſfeiſor and deſcending to the 
heir, had the effect of a diſcontinuance in taking away the entry of 

[ 533 ] the heir before 4 & 5 Ann. cap. 16. by which all warrantics made 
by them who have no eſtate of inheritance in the land, &c. ſhall he 
void againſt the heir. And where no greater eſtate paſſes than for 
life of tenant in tail, as in grants of reverſions, &c. a warranty added, 
whether by tenant in tail or any other anceſtor, never cauſed any 
diſcontinuance, Hawk. Co. Litt. 430. 

13. But ſuch feofiments and grants made by them, who never 
were iciled by force of ſuch eſtates, are goed again/t the grantor 
during their lives, Hawk. Co. Litt. 430. 6 ; 

It tenant in 14. None may diſcontinue the remeinder or reverſion of an eſtute 
+ tail, but he only to whom the land is entailed, and therefore it 
+ tone tenant in tail grants totum flatum ſuum to another, and he makes a 
fee, ad Ffeoffinent in fee; this ſhall not take away the entry of him in re- 
gives livery mainder or reverſion. 10 Rep. 97. Mich. 10 Jac. in Seymour“ 


thereon, 
1 | 
no diſcontinuance, becauſe he E a: cas Io; zue puipoſe Of lotion but for term of lis life, 


Gulb, Treat, of Teu. 112. 


Ifaman 18. But if the tenant in tail were but once foiſed of the tall, t 
333 not ſeiſed at the time when the diſcantinuauce of the whale ejtatc 5 
— * begun, it is ſufficient to create a diſcontinuance; but though the 


polTetiion, - © © TIO . , 

and is not tenant was never ſeiſed, yet there may be a dijcontinuance by reoſon of 
polletied by a warranty, as if the father difleifes the grandfather, being tenant in 
virtue of tail, and the father makes a feoffment with warranty, and then the 


the entail . 2 * ; a 
there «n- grandfather and father die, this is a diſcontinuance to the ſon, Litt, 


not work S. 637, 638. Otherwiſe not becaute the father was never feiled 
2 dilconti- of the eſtate tail. 


— * * * , l - - - . 
leſs by warranty; as if there be 7randfarher, father and jon, ard ts grandfat! or i 17 tail and the 


Aber diſſ iſ-5 the grandfather, and mites a feat nent in for, and dias, this works no difcont.nuancey 
becauſe the father was not poſſeſſed of the entail, but of a fee-fimple by diſeitg, which was ſubs 
ject to the entiy of tlie tenant in tail, and conſequently the alienee i ſubject to the entry of the 
iſſue in tail, inzſmuch as = further, bit mide th alienatian. uni the nid peil by the di 
and not the right of fo ion by virtue of the entail; fe tathry bad nfooffed with warranty, Us 
had been a bar, b<caute the licirs in that caſe 1:2d been bound by contract to defend that poticthony 
and therefore had been ever afterwards repelled from clainumg it, if ailcis defccaded. Gilb. Treas 
of Ten. 118. 


Raym 36. 16. Tenant for 76 the remainder ta the wife for liſe, the remain- 
Stevens v. der to the heirs of their bodies; 55 leuy a fine with warranty 16 B. 


Brittredge. = Sr . f 
5. C. ii the baron and feme die without iſſue; the next perſon in remainder 


ſeemedto (being a daughter by a former venter) brings an ejectnent. The 
the court baron here has but an eſtate for life; and there is no diſplacing and 


Ar diveſting of any remainder but the fine operates only as a grant o 


executed, ceſ'uy pur vie, and the remainder in tail which they may lawfully 
and con. Exant, and does not diſturb any cate in remainder 3 and if there 
from Ere- I | | were 


in remainder as if he will bring his formedon, and admit himle! 


Diſcontinuance, 533 


were any diſplacing of the eſtate, yet it is but at the election of him co cafe. 
f aqjor- 
x R . . i 14 .— 
out of poſſeſſion. But if there be no diſcontinuance, the warranty Sid. 83. 
will be no bar, as in Seymour's caſe. 1 Lev. 30, 37. Trin. 13 pl. — 4 C. 
5, hs RET | reſolve 
Car. 2. B. R. Stephens v. Britridge. — 


that it is no bar; and etlit the eſtate tail in the baron and feme was not execmed becauſe there 
Was an intervening reminder limited to the wife, which is an in pediment., the which eſtate is not 
crowned, but remains diſtinct, inaſmuch as they take ky undivi ed moieties. But it was agreed 


- 


þy all, that if the eſtate tail had been executed, the fine Lac been a diſcoutiuuance of the remainder 
jn taily and the warranty had barred, 


7. Tenant in tail has the right of poſſeſſion inheritable, and 
therefore he may diſcontinue the fame in fee by his feeffinent, becauſe 
frace he has an in beritable poſſeſſun, it follows of conſequence, that he 
may alien it without any diſſeiſin to any perſon; but if he only mates 
a {cafe for life, he executes but part of his power ; for ſince he had a [ 534 1 
polleſſion inheritable, he from that poſſeſiion has privilege to alien 
in fee without diflcitth to any one; and therefore if after /uch leaſe 
fir life, be grants the reverſim in fee, and tenant for life atterns, and 
after tenant for life dies, and the grantee of the reverſion enters in the 
life of tenant in tail, this is a diſcontinuance of the fee; for ſince he 
had originally an inheritable poſſeſſion, this is an execution of the 
arther remaining part of his power, and amounts to an alienation 
of the fee by a ſecond feoffment; for having originally an inherit- 
able poſſeſhon, he might diſcontinue the ſame in fee; and when he 
executes but part of his power, the reſt remains in him; and there- 
fore if he have afterwards opportunity in his life he may execute i 
by a ſecond alienation. Gilb. Treat. of Ten. 116. | 

18. If tenant in tail makes a leaſe for life, end dies, and the re- 
verſion deſcends ta the iſſic, and the iſue grants the reverſion with 
warranty, and tenant for life atterns, and dies, and the grantee enters, 
and the iffue dies leaving a ſcn; this is no diſcontinuance, but the 
ton may enter; for he is not barred by this warranty; for the iſſue 
in this caſe only transfers the reverſion, and not the poſſeſſion, or 
right of poſſeſſion; and therefore itlue in this caſe is not repelled 
from claiming the poſſeſſion, which was never transferred to the 
grantee, and to which the warranty was never annexed; for it were 
abſurd to conſtrue the warranty to extend ts the poſſeſſion cf that which 
never was in poſſeſſion at the time when the contract Was hade. Gilb, 
Treat. of Ten. 118, 119. 


(D. 2) What is an Impediment to it. 


i, JN afſiſe, If a man ſeiſed in jure uxoris leaſes the land to B. for 
life, and after grants the reverſion to S. in fee, and dies, and 
after B. dies, the entry of the feme is lawful, for there was no diſ- 
continuance but for the life of B. for the reverſion in fee is not 
dicontinucd, becauſe the baron died before the tenant for life, lo that 
the reverſion was not executed in his life, Br. Diſcont. de Poſieſ- 
lion, pl. 15. cites 38 Al. 6. 
Vox. VIII. 8 1 2. A 


x? 
: 


534 Diſcontinuance. 


Held upon 2. A term is no impediment to a diſcontinuance. Arg. 2 Jo. 71. 
evidence by Hill. 28 Car. 2. B. R. in caſe of Pigot v. Saliſbury; cites Co, 


Coke Ch. |. . 
that Ong Litt. 332. 
tenant was for life on condition on ſuch act done to have for years, and leſſee did the act by which 
he became tenant for years, and after he in remainder le vi-d a fine, he thought this was diſcon- 
tinuance, being levied after he was leſſee for years, but it had been otherwiſe had it been durins 
the. time of lus being leſſee for life. Roll. R. 188. pl. 21. Paſch. 13 Jac. B. R. Sir George 


Rey nell. 


3. Reverſianer in tail eæpectant on eftate for life made a froſfinen 
by conſent of tenant for liſe; this is no diſcontinuance of the re- 
mainder over; for it is a maxim in law, that he that has no Freebell 
in the land, cannot diſcontinue any eftates therein; and a naked aflent 
of tenant for life to the making the feoffment did not amount to a 
ſurrender of the eſtate to the reverſioner. Carth. 110. Hill. 2 W. 
& M. in B. R. Swift v. Heath. 


6 
Let (E) Of what Things it may be, 


Cr. A Diſcontinuance may be of a copyhold in tail (admitting 

this to be a tail) as by a recovery in a real action in the 
court of the lord. Co. 4. Deale 23. (But note, that this is more 
properly a bar for the time than a diſcontinuance, as it ſeems to 
me.) Mich. 43, 44 Eliz. B. R. per Curiam. Morris's caſe, 
en | 

[2. If baren and feme are ſeiſed of lands in the right of the feme, 
and leaſe it to another for life, this is not any diſcontinuance, for this 
is the leaſe of the feme till diſagreement. Contra 18 Ed. 3. 39. 
S4. 18 Aft. pl. 2.] 

5 Rent cannot be diſcontinued. Br. Formedon, pl. 65. cites 
* 5 entry ſur diſſeiſin they were at iſſue, and after came the fe- 
nant, and pleaded confirmation of the demandant made to him after the 
faft continuance, not the deed after the laſt continuance is no plea; 
for if it was his deed before it is a bar; for it is fo confeſſed in et- 
fect, nor he ſhall not ſay that it was delivered before and not after, 
but may ſay that it was made = the laſt continuance by dureſs, ab- 
fque hoc that it was made after the laſt continuance. Br. Faits, pl. 90. 
cites 21 H. 6. 9. 

5. If tenant in tail of a rent grants it in fee, this is no diſconti- 
nuance; for it is by grant without livery, which is only his intereſt 
which he may he 6 grant. Br. Diſcont. de Poſſeſſion, pl. 3. 
Cites 21 H. 6. 52. and 41 Aſſ. 48. 

6. Rent in gre lies not in diſcontinuance, but rent parcel of 8 
manor may be diſcontinued by ferffment of the manor. Br. Diſcont. 
de Poſſeſſion, pl. 36. cites 21 H. 7. 34. 

7. If A. is tenant in tail, remainder to B. for years, remainder in 
fee to A. Aﬀterwards B. conveys his eftate to the king, and A. mate: 
a feeſfment, this is a diſcontinuance, notwithſtanding the _ 

| W 


oy e En p_ \Y 


. 


#.u 3 —_— 


=—_ a ., = = 


Imank © 


WW WY & as. 


Diſcontinizance, 


which is in the king; for he by this term has not any poſſeſſion 
in the land. 2 And. 210. pl. 29. in the Court of Wards in Clyve's 
caſe. 

8. Tenant in tail remainder. to the king levies a fine, with procla- 
mations. It was holden it ſhall bind the iſſue, notwithſtanding the 
ſaving in the ſtatute 32 H. 8. for that here is not any reverſion in 
the king, but a remainder, of which the ſtatute ſpeaks nothing ; but 
yet this fine does not deveſt the remainder out of the king, but the 
conuſee ſhall have a fee determinable upon the tail. Mo. 115. pl. 
258. Paſch. 20 Eliz. Jackion v. Darcey. 

9. A. makes a git in tail to B. who makes a giſt in tail to C. C. 
makes a ferffment in ſee, and dies without iſſuc. B. has iſſue and dies. 
The i/ſue of P. ſhall enter; for although the feoffment of C. did diſ- 
continue the reverfion of the fee iimple, which B. had gained upon 
the eſtate tail made to C. yet it could not diſcontinue the right of the 
entail which B. had, gyhich was diſcontinued before; and therefore 
when C. dicd without i ſue, then did the diſcontinuance of the eſtate 
tail of B. which paſſed by his livery, ceaſe, and conſequently the en- 
try of the iſſue of B. lawful; which caſe may open the reaſon of 
many other caſes. Co. Litt. 327. b. 

10. A grant by deed of ſuch things as do lie in grant and not in 
livery of ſeiſin, works no diſcontinuance. But the particular rea- 
fon is, for that of ſuch things the grant of tenant in tail works no 
wrong, either to the iſſue in tail, or to him in reverſion or remain- 
der; for nothing does paſs but only during the life of tenant in tail, 
which is lawful, and every diſcontinuance works a wrong. Co. Litt. 
332. a. | 

11. If tenant in tail of a rent ſervice, &c. or of a reverſion or re- 
mainder in tail, &c. grants the ſame in fee with warranty, and leaues 
aſſets in fee ſimple, and dies; this is neither bar nor diſcontinuance 
to the iflue in tail, but he may diltrain for the rent or ſervice, or 
enter into the land after the deceaſe of tenant for life. But / 
the iſſue brings a formedin in the deſcender; and admits himſelf out 
þ poſſeſſion, then he ſhall be barred ly the warranty and aſſets, Co. 

itt. 332. b. 


(F) Diſcontinuance. 
Of what Eſtate or Intereſt. 


I, IF a man be ſeiſed of a manor with an advotuſan ap pendant in 
tail and dies, his heir enters and endows his mether of the third 
part of the manor, and «of the third part of the adurtoſen to pre- 


ſent by turn and after takes feme, and conveyed two parts of the manor, 


and the reverſion of the third part and of the advawſm in demeſne 
and in reverſion in fee, and re-takes an eſtate to him and his feme for 
their lives, the heir cannot diſcontinue the third part of the manor, 
nor the third part of the advowſon in the life of the tenant in dower, 
ecauſe it remains in rever/ion, and therefore his grant of it ſhall 

Si 2 not 
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Pr.Diſcont, 
of Poll. pl. 
9. S. P. cites 
21 H. 7. 9. 
— bid. pl. 
34. Se. P. 
cites 2 H. 


7. 40. 


see CY pl. 
6. (D, 4 J. 
14. 


Diſcovery. 


not icrve but for his life. And if he grants two acres of the mangy, 
and the advstſan to IV, X. in fee after that he has preſented twice, 
and after he and the tenant in diuer die, and the church is void, his 
teme ſhall have the preſentation, and not the alience, becauſe it is 
but a grant of it, and not a diſcontinuance, and the grant is not 
good, for the baron is dead. Quod nota by award. Br. Diſcon. 
de Polt. pl. 10. cites 23 All. 8. 

2. If tenaut in tail endet his mother and after grants the re- 
ver/;:7, and the tenant attorns, this is no diſcontinuance, per Huſ- 
ſey, Brian, and Fairfax. And if tenant in tail of a rent in poſ- 
ſemon makes alienation with warranty, and the tenant attorns, it 
is a diſcontinuance. Br. Diſcont. de Poll. pl. 19. cites 4 H. 
7. | | a | 


For more of Diſcontinuance in general, ſee Baron and Feme, 


Tui in Atta. Fine. Formedon. Jotptreſs. Perpetuity. 
Recovery CTemmon. Bemainder. And other proper Titles, 


Diſcovery, 


(A.) Bull of Diſcovery. Good. In what Calcs 


in General. 


I. EF END ANT enforced to ſet down wpon bis 
oath whether his leaſe was expired or net. 25 Eliz. 
Toth. 69. 

2. Where the complainant will 7% upon the oath of the defena- 
ant, and be contented to be judged thereby, there the oath of be- 
wraying is hardly granted. Cary's Rep. 15. 

3. A bill was brought for tithes of contes due to him by cuſtom, ts 
pay the tenth ceney or the value of it, and to diſcover how many he Lad 
filled, The detendant, by anſwer denied the cuſtom, but made 19 di 
covery as to the number killed, or the value of them. Exception 
being taken thereto, the court held, that he need not diſcover, there 
being a full anſwer given to the thing in demand, by denying ths 
cuſtom ; which ſhould be tried before he be bound to diſcover, but 
the court thought fit that if this matter ſhould be found againſt the 
defendant, he thouid be examined upon interrogatories to diſcover 


his knowledge, and an i//ue was directed to try the cuſtom. And 


the court conceived the caſe ſtronger for the detendant, the demand 
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of tithes of conies being agninft common right. Hard. 188. Paſch. 
13 Car. 2. in the Exchequer, Randall v. Head. 

4. And the court held that it would be the fame if the plaintiff 
upon a ſeigned ſuggeſtion ſhould pray that a defendant diſcover what 
wiitings he has or what goods or other things upon a pretence that he 
is puntenant with him, and ſo as to what he has got by his trade, 
which would be ſtrangely zncomvenient ; but where that is no ſuch 
great inconvenience, as upon a bill againſt an executor to diſcover 
aſtets upon a bond or debt, there he mult anſwer though he denies 
the debt; becauſe it concerns the act of another perſon, and aflets 


are preſumed, and in ſuch caſe there 1s no inconvenience. Hardr. 


188. Paſch. 13 Car. 2. in the caſe of Randal v. Head. 


5. A. ſciſed of lands in fee covenants by deed in conftderation of 


15207. to ſettte all his lands of which he was then ſeiſed, fo that 
on A's death they ſhould come to B. and his heirs, and allo to leave 
B. all his perſendl eftate (except, &c.) and allo tht ail the lands 
which he ſhould purckaſe after per date of the ſaid deed, ſhoull be jo 
purchaſed that after A's death they ſhould come ts B. A. by a former 
decree was ordered to convey the lands he was ſeiſed of at the time 
of the deed executed. And having purchaſed lands ſince B. brought 
2 nev/ bill for diſcovery of the ſame. B. demurred, for that the 
plaintiff hath nat entitled himſelf thereto, and the demurrer allowed. 
Fin. R. 230. Trin. 27 Car. 2. Coke v. Biſhop and Verdon. 

6. Where the entail was diſcontinued by ferffment the court would 
not oblige the defendant to dijcover where the freeheld was to enable 
the plaintiff to find out a tenant to the præcipe, againſt whom to 
bring his fermedon. 2 Vern. 345. pl. 318. Hill. 1697. in caſe of 
Powater v. Ely, cites it as the caſe of Sharrard v. Stapleton. 

7. Plaintiff not entitled to diſcovery without verifying his title 
at law, MS. Tab. 1713. D. Hamilton v. Fle-twood. 

8. Whether a plea of the ſlatute of limitations be a bar to a diſ- 
covery, and whether the point of the plea ought not to be conſidered 
irit. MS. Tab. Dec. 12, 1721. Earl of Broadalbine v. Earl of 
Cathneſs. | 

9. Chancery never allows a bill of diſcovery in aid of the ec- 
cYe/taſlical Juriſdiftion ; per Ld. Hardwick. Mich. 1738. Dun . 


Balguy. 


(B) Bill of Diſcovery allowable in what Caſes. 


Where it will ſubject a Man to Penalty or For- 


feiture. 


I, THE plaintiffs exhibited a frivolous bill without a counſel- 

> lor's hand, and got an injunction for itay of any ſuit to be 

commenced in any of her majeſty's courts but in this; which u- 

pena and injunction being ſerved, ſeemed to be counterfeit ; there- 

fore ordered a ſubpoena be awarded againſt the plaintitts as well to 
83 
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ſhew of whom they had the ſaid writ, and to anſwer their miſde- 
menue, as alſo to pay the defendant coſts for his unjuſt vexation, 
Cary's Rep. 152, 153. cites 21 Eliz. Ap. Edward ap Hugh, and 
David ap Jenkin v. Ralph Jenkin. 
2. MI. was not enforced by anſwer to diſcover a forfeiture to his 
| own hurt. Toth. 69. 32 and 33 Eliz. 
Nefen tant 3. The plainufFprefers his bill to have the defendant's anſwer, 


3 et whether the contract was to receive more monies for intereſt than waz 
ee warranted ; demurrer unto, but over-ruled, and if found that the 
matter of defendant lent it without conſideration, then to take the forfeiture, 
1 Toth. 87. 25 Eliz. Cotton v. Foſter. 


22 Elz. Fenton v. Blomer. 


4. One who had a covenant to deliver evidences, exhibited his bill, 
ſuppoting certain deeds to remain in the covenantor's hands; the opi- 
nion ot ta? court was, the defendant nceded not to anſwer, becauſe 
he ſhould thereby diſcloſe cauſe of forfeiture & the bond. Toth. 80, 
Mich. 38 Eliz. Wolgrave v. Coe, 

5. A bill hen à penal ftatute, claiming one half to the queen 
and another to the party diſallowed by my lord's opinion, though 
not mentioned in the order. Toth. 80. Trin. 39 Eliz. Coward v. 
Welt. | 

6. The Counteſs of Mountague claimed the ward/hip of the lech 
of the heir of a tenant of hers, whieh was eſloyned from her; ſhe, 
ſuſpecting ſome of the heir's friends exhibited her bill in chancery; 
and it ſeemed they ſhould net anfwer to charge themſelves — 
eſpecially in this caſe, where ſo great a puniſhment as abjuration may 
follow, &c. Cary's Rep. 12, 13. 

7. Defendant ordered to anſwer, though it be to His prejudice 
by ftatute laws. Toth. 74. Trin. or Mich. 4 Car. Eland v. Cot- 
tington. : 

8. Although criminal cauſes are not here to be tried directly for 
the puniſhing of them, yet incidently for ſo much as concerneth the 
equity of the cauſe they are to be anſwered. Toth. 74. Wakeman 
v. Smith. 

9. A commiſſionen to anſwer bribery and corruption. Toth. 74. 
Trin. 6 Car. Winn v. Swain. 

[ 530 7 10. On a demurrer to diſcover what waſte he had done, the de- 
. 1 murrer was allowed. Arg. Comyns's Rep. 664. cites 11 Car. At- 
to be mi. torney General v. Vincent. | 

printed for 11 Geo. and was a bill brought againſt a copyholder for a diſcovery of timber cut 
down more than he could juſtify, the defendant demurred, hecaute it would ſubject him to à 
$01 tc, is being walte, and the demurrer was allowed. MS. Rep. 


11. Bill 4% the Attorney General againſt a perſon outlawed to diſ- 
cover his rea! and perſonal e/tate, and what ſecret and fraudulent gifts 
and conveyances he had made, for that he was outlawed, whereby 
his goods and profits of his lands were forfeited, Defendant de- 

- murred, Quia nemo tenetur prodere ſeipſum, and to diſcover his el- 
tate upon a forfeiture, but held that he muſt anſwer, becauſe the pro- 
tector is intitled to his eſtate by courſe of law, and the outlawry is in 


nature of a gift to the king or 2 judgment, and a cammon perſon — 


le- 
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have a bill of diſcovery in the like caſe to enable him to take out exe- 
cution, and he was ruled to anſwer ; Quod nota. Hard. 22. pl. 
6. Mich. 1655. in Scacc. The Protector v. Lord Lumley. 

12. A bill was to diſcover, IEbether the defendant did not conceal 
the cuſtoms and exciſe upon 260 caſks of currants imported, and had 
endeavoured to corrupt the cuſtam-houſe officers by promiſing 401. re- 
ward to conceal it. On demurrer by the defendant the court inclined 
to think he ſhould not be compelled to make a diſcovery, unleſs the 
Attorney General waived the proceeding for all forfeitures. Arg. 
Comyns's Rep. 664. cites Hard. 137, 138. [Hill. 1658. in Scacc. ] 

The Attorney General v. Mico. 

13. The difference is between cauſes criminal and civil; if an of- 
ſender be once legally convicted of an offence, whereby he ought to ſor- 
ſeit his eftate, then it is laviful and proper to prefer a bill to diſco- 
ver what eſtate in lands and goods he then had, as in caſe of an out- 
lawry or attainder, &c. for that the effect of ſuch a bill is not only 
to diſcover what is Þrfeited already, and not to diſcover a cauſe of 
forfeiture. Arg. Hard. 145. in the S. C. 

14. Defendant ſhall not diſcover any thing againſt himſelf to 
charge himſelf with the penalty of a bond of arbitration, Chan. Rep. 

142. 15 Car. 1. Biſhop v. Biſhop. 

15. The huſband deviſed to his wife an eſtate and intereſt in ſeve- S. c. cited 
ral goods and chings to be held and enjoyed by her during her wi- 8 
dowhood. On a bill brought againſt her to diſcover, Whether mar- PiKh. 14 
ried or not, in order to prove a forfeiture of her eſtate, ſhe demurred, Geo. 2, 
and the bill was diſmiſicd. 2 Chan. Rep. 68. 24 Car. 2. Mon- 
nings v. Monnings. ä 

16. A man is not baund to diſcover what may ſubject him to the 9, to h 
penalty of an + act of parliament, Vern. 109. pl. 98. Mich. 1682. 1 4 - 


Bird v. Hardwick, Salk, 550. 


Sir Bafil Firebraſs's cafe. But where it is by his ® own agreement, though it is a proa/ty, he muſt 
diſcover. 2 Vern. 244. pl. 229. Mich. 1691. African Company v. Paris.———O0r where the 
perſon requiring it has the power, and offers te remit ſuch prualry. And this is the conſtant rule in 
caſes of tenant for life committing waſte, or levying a fine, &c. or any other forfeiture, unleſs the 
forfeiture is remitted he is not bound to diſcover. Ses G. Equ. R. 189. Arg. Hill. 12 Geo. 1. in 
cale of Gaſcaign v. Sidwell. 

India Company v. Blake. Fin. R. 117. S. P. | 

+ As whether he agreed to give a counſ-llr a ſum in gie for care and pains, For it is within 
tie ſtatute of maintenance. Fin. R. 75. Hill. 25 Car. 2. Penrice v. Parker. 


17. Bill for tithes ; defendant demurred becauſe he had not of- 
tered by his bill to accept of the ſingle value, and yet alleged in his 
bill that the defendant had carried away the corn, &c. without ſetting 
forth the tithes according to the flatute; it was urged for the de- [ 540 ] | 
fendant, that ſhould he anſwer, the plaintiff would preſently go to 
law, and give his anſwer in evidence, and recover the treble value 
of the tithes, and a court of equity oaght not to aſſiſt in recovering a 
penalty, nor compel a diſcovery of a jorfeiture ; but over-ruled, the 
plaintiff in this caſe being only executor of a parſon, and not the par- 
ton himſelf, and ſo not intitled to a forfeiture on the ſtatute, Vern, 
00, pl. 57. Mich, 1682. Anon. 

17. Bill was brought to diſcover ſimony; defendants demurred, 
and the demurrer was allowed. Ch. Prec. 214. pl. 176. Hill, 1702. 
Attorney-General for Hindley v. Sudell, Heſketh, & al'. 

| 814 18. A 
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18. A bill was brought at the relation of ſeveral freemen of the 
Weavers Company againſt the defendants, Il ardens, Sc. of the ſaid 
company, ſetting forth their charters of incorporation and rules, but 
that the defendants had been guilty of many breaches thereof, and 
had opprefied the freemen, &c. and mentioned ſome particulars, and 
for a diſcovery of the reſt, and that they might be decreed for the 
future te 2ferve the charters, and to have an account of the revenue of 
the corporation, which the defendants had miſpent, &c. was the end 
of the dill; to which the defendants deinurred, becauſe as to part of 


the bill it was to ſubject them to proſecutions at law, and to a quo 


Rarranto, and as to tne other parts, the plaintiffs had remedy by 

zan, mf;rmation, or otherwite, and not here; and of the ſame 
opinion was my Lord Keeper, who ſaid it world uſurp too much on 
the King's Bench, and that he never heard of any precedent for ſuch a 
caſe as this, aud ſo allowed the demurrer. Abr. Equ. Caſes 131. 
Mich. 1705. Attorney-General v. Reynolds, & al”. 

19. If A. /t-als geads from B. and ſells the® to C. and A. takes 
tiem from C. the vender, C. may fue A. in equity to diſcover his 
title to thoſe goods, and A. ſhall be enforced to anſwer. Holt's 
Rep. 50. pl. 6. Mich. 5 Ann, tn cate of Gawne v. Grandee. 

20. Where feveral are pariners in an unlawful or clandeſtine 
trad, and one of them brings a bill of diſcovery againſt the others, it 
is no good plea that their anſwer may ſubject them to the penalty 
of en act of parliament; for by their going on in ſuch trade they 
ſecmed to have entirely waived that unlawfulneſs as between them- 
(ves; lo the plea was difallowed, and they were ordered to anſwer. 
G. Equ. R. 186. Hill. 12 Geo. 1. Gaſcoyne v. Sidwell. 

21. hen the marriage of Mr. Payne with one Mrs. Gage, lands 
in the county of Surry were ſettied and conveyed to the je of the huſe- 
band and wife for their lives, and the life of the furviver of them, 
then to the uſe of the firſt and every other jon in tail male, remainder 
to the right heirs of the huſiand, The marriage took effect, but 
Mr. Payne, the huſband, died in the life-time of his wife without - 
leaving any iſſue, having deviſed all his lands to bis wife and her 

cir5, | 

In 1739 Mrs. Payne, the wife, deviſed all her real eflate to ihe 
drfendant, ſubj. ft to a few legacias mentioned in her will, but lived 
and died a pat iſt; but that being diflicult to prove at law the plain- 
tiff Mr. Smith, who had married Elix. Payne, heir at law ts Mr. 
Payne and his wile, fled their bil! agoinj? the defendant to ſet qſide 


the marriage-ſ-illment and will of Ar. Payne, the huſband, under 
which Mri. Payne claimed, and in particular prayed that the deſen- 
dant might diſcover whether Mrs. Payne, the wife, under wh! 
the deferidant claimed, was a papiſt or not, 

As to lo much of the ſaid bill as ſought a diſcovery from the de- 
fendant whether Mrs. Payne was at any time, and how long before 
her marriage v ith her huſband, a papiſt, and profeſſed the popiſh re- 


ligion, and continued fo till her death, and whether as ſuch ſhe was 
* 2. 


u hciber le 
4 Pa iſt 
Or not; In 
th: t caſe on 
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{rs. Pay ne 
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* incapable and diſabled by the laws of the realm to pufchaſe either 
in hex own name, or in the name of any to her uſe, or in truſt for 
er, any mancrs, lands, tenements, hereditaments, eftates, terms, 

or 


8 
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or any intereſt or profits whatſoever out of lands; the defendant 
pleaded the deeds of ſettlement made upon the marriage of Mir. 
Payne and his wife, as. alſo the will of Mr. Payne, the huſband, 
under which ſhe claimed, as alſo the will of Mrs. Payne, under 
which the defendant claimed ; and for plea further faith, that by an 
act of parliament made in the 11th and 12th year of his Majeſty King 
William the 34, it was amoneſt other things enacted, that every pa- 
piſt or perſon making profeſſion of the popiſh religion ſhould be diſ- 
abled, and was thereby made incapable to purchaſe either in his or 
her own name, or in the name of any other perſon or perſons to 
his or her uſe, or in truſt for him or her, any manors, &c. and 
that all and ſingular eſtates, terms, and any other intere!t or profits 
whatſoever out of lands to be made, fuftered or done to and tor the 
ule or behoot of any ſuch perſon or perſons, ſhould be utterly void 
to all intents and purpoſes. 

Upon arguing this plea it was inſiſted upon for the defendant, 
that it was a ſtandMg rule in this court, that no perſon was bound 
to diſcover what might ſubject him to the penalty of an act of par- 
liament. That the ſtatute 11 and 12 Mm. 3. was a penal law, and 
that the party who would take advantage of ſuch a law, ought not 
to be aſſiſted in a court of equity, which never helps a iorfeiture, 
He that would claim any thing forfeited, muſt make out the forfeit- 
ure himſelf; for no perſon is obliged to diſcover a fact, which fact 
would be a forfeiture of his own eſtate, If a coppholder commits ve, 
it is a forfeiture of his own eſtate to the lord of the manor; but 
if the {rd F a mancr comes into this court for a diſcovery whether 
the copyholder has been guilty of waſte or not, the copybalder is not 
bound to _ for no law in the world obliges a man to accuſe 
himſelf, an e/tate is giden ts @ wwoman durante viduitate jun, the 
is not bound to diſcover whether ſbe is married or nat, becauſe the diſ- 
covery of that fact might be the loſs of her eſtate. 2 Chan. Rep. 68, 
which caſe they affirmed to be law. 

That difabilities and ferfoitures were of the ſame nature; that a total 
incapacity or diſability to hold at all (which is the caſe of papiſts) 
was certainly as much a penalty as a forfeiture of an eftate which 
the party was before capable of holding. that as Mrs. Payne 
would not have becn obliged in her life-time to diſcover whether 
ſhe was a papiſt or not, ſo the defendant who claims under her will 
not be obliged to diſcover it becauſe he ſtands in her place, To all 
which might be added that this and other acts of parltaments made 
againſt papiſts creating diſabilities and penaities were hard laws 
made to reſtrain people in the exerciſe of their religion according 
to their conſcience, and therefore would never be helped in a court 


of conſcience as this court was. 


On the other hand it was infiſted for the plaintif, that it was not 
their buſineſs to examine whether the acts of parliaments made 
againſt papiſts were hard laws or not; they were laws, and that was 
ſufficient for their purpoſe ; that this was not the caſe of a forfeit- 
are, but it was to diſcover a fact, which if true, the eftate was never 
in Mrs. Payne, becauſe the act of parliament makes all papiſts ab- 


lolutely incapable of being purchaſors; if the was a papiſt, the eſ- 
tate 


541 


ind after to 
the firſt and 
ot her ſons 
of that m ir- 
rave mtail, 
rem under 
to Mrs Pain 
in fee, who 
deviied it to 
the defen- 
dant; and 
the bill was 
to diſcover 
it the de- 
viſor was 
not 3 pa- 
piſt, in 
which caſe 
the deviſe 
would be 
void; and 
on plea to 
tius bill, 
Lord Chau- 
cellor heid, 
that defeu- 
dat was 
not obliged 
to anſwer. 


Diſcovery, 


tate never veſted in her, and as ſhe was not capable of nolding it, 
the could not give it away to the defendant, the defendant there. 
fore could never forfeit the eſtate; for no perſon could be ſaid to for- 
feit an eſtate he never had, An alien is incapable of holding lands at 
the common law, but it is clear that he would be obliged to diſ- 
cover whether he is an alien or not, and his diſcovery of that fact 
whether he is ſo or not, can never be a forfeiture of his eſtate, 
becauſe he never had a right to it. So in ce of a baſtard who 
is nullius filius, and incapable of claiming lands by deſcent, he ſhall 
diſcover ' hether he be ſo or not for the ſame reaſon. So a perſon 
claiming under a bankrupt whole goods are veſted in the afſignees 
for the benefit of the creditors, muſt diſcover whether the perſon 
under waom he claims was a bankrupt or not at the time of the 
conveyance. That all thefe cafes depend on the fame reaſon, and 
were no foricitures, becauſe the citates were never in them. So if 
Mrs. Payne was a papiſt, ſhe was incapable of having the eſtat 
herſelf, ſo could not give it away, and therefor@the defendant could 
never forfeit it, becaute the eſtate was never in him. 

But my Lord Hardwicke wes of opinion, that the defendant was 
not obliged to diſcover whether Mrs. Payne was a papiſt or not; 
that there was no rule better eſtabliſhed in this court, than that a 
man ſha!l not be obliged to anſwer to what may ſubject him to the 
penalty of an act of parhament. No perſon can doubt whether 
this be a penal law, and whether the clauſes relating to papiſts are 
not penalties impoſed on all perſons exerciſing that religion. It 
is objected that this is not the caſe of a forfeiture, ans. the eſ- 
tate was never veſted, and therefore can never be deveſted; yet it 
all falls under the fame reaſon, and an incapacity or diſability to 
hold at all created by act of parliament is certainly as much a pe- 
nalty as the forfeiture of an eſtate by a perſon who had a right to 
enjoy it before that forfeiture, That this is nat lite the caſe of an 
alien or baſtard, who are incapable by the general laws of the realm 
to inherit ; for this is a diſability created by an act of parliament, 
That what twaycd with him much was the great inconvenience 
that would follow, ſhould this plca be diſallowed, for that there 
would be nothing in this court but bills of diſcovery whether ſuch 
and ſuch perſons were papiſts or not, and nobody knows what con- 
fuſion would follow, 

His lordſhip held, that as Mrs. Payne was not obliged to diſcover 
whether the was a papiſt or not, ſo likewiſe the — who 
claimed under her was not, ahd that in that reſpect there was no 
difference between the party herſelf and the perſon who derived his 
ticle from her. The plea was allowed. 

22. Giles Meredith being ſeiſed of the lands in queſtion in fee, 
died leaving three ſiſters, all of them above the age of eightcen 
years and ix months and profeſſing the popiſh religion, viz. the de- 
fendants Catherine Cecily and Mary who was married to the defen- 
dant Watkins who was a proteſtant. 

And now the plaintiffs brought their bill in right of the plaintiff 
Mary who was the next proteſtant kin (ſetting forth their caſe as 
above) againſt the ſaid defendants Catherine — and Watkins 


and his wife in order to compel them to diſcover whether at "= 
deat! 
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death of the ſaid Giles Miredith they were not feverally of the age of 


eighteen years and fix months and upwards, and were nt educated in 
and rife cd the popijh religion, and whether they had not refuſed to take 
the oaths preſcribed by the att of the 11 H 12 J. 3. and thereby inca- 
pacitated from holding any lands, Sc. by deſcent or otherwiſe, and whether 
plaintiff Mary is not next of kin to the late father 7 the ſaid Giles 
Meredith, and to the ſaid Giles Meredith, as alſo to the ſuid defendants 
Catherine, Cecily, and Mary, and thereby, and by the ſaid att intitled 
4% the premiſſes during ſuch incapacity. 

To ſuch parts of the ſaid bill as ſought a diſcovery, whether the 
ſaid defendants were not educated in, and did not then, and at the 
filing the bill profeſs the popiſh religion, and whether they were not 
at the death of Giles Meredith of the age of eighteen years fix 
months and upwards, or what other ages, and whether they had not 
incurred the penalties of the ſaid act, and were incapable of holding 
and enjoying e by deſcent or otherwiſe, and whether the 


542 


5431 


plaintiff Mary was Rot next proteſtant of kin to the father of the 


laid Giles Meredith and of the ſaid Giles Meredith and alſo to theſe 
defendants, and thereby entitled to enjoy all the ſaid lands during 
the ſuppoſed incapacity of thoſe defendants, the defendants pleaded 
the ſaid ſtatute of the 11 & 12 W. 3. intituled An Act for the further 
preventing the Growth of Popery, in regard that ſuch diſcovery 


might ſubject them to the penalties, forfeitures, or diſabilities of the 
faid act. 

The plea was allowed. 3 Rep. 661, Paſch. 12 Geo. 2. 
in Scacc. Jones & Ux. v. Meredith & al'. | 


(C) Bill of Diſcovery after Verdi& or Judgment. 


14 N an action on the caſe a verdict paſtes againſt the plaintiff 
for want of being able to prove a letter wrote to him by the 
defendant, the plaintiff brings a bill to clear up this matter; defen- 
dant pleads the verdidt, and that the effect of the letter was given in 
evidence at the trial, and demurred for want of equity, and plea and 
demurrer allowed. Chan. Caſes 65. Hill. 16 and 17 Car. 2. 
Sewell v. Freeſtone. 
2. Money was paid in part of an account for goods, but the re- 
ceipts were loft, and fo the whole was recovered at law, Per North 


K. You come too late for a diſcovery after a verdict. V ern. 176. pl. 


169. Trin. 1683. Barebone v. Brent. 

3. A. having recovered judgment at law for 14001. againſt J. S. 
brings a bill charging that J. S. had conveyed his eftate to truſtees, 
and had lent 10001. to B. in Cs name, and praying that this might 
be liable to A. debt; defendant demutred, for that he in his life- 
time is not bound to diſcover his perſonal eſtate ; and demurrer 
over-ruled, Vern. 398. pl. 370. Paſch. 1686. Smithier v. Lewis. 

4. A. obtains a judgment againſt B. and brings a bill againſt C. 
for an account and diſcovery of goods of B. which C. had got into 


his hands; defendant demurred, becauſe the plaintiff had not m_ 
4 that 
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that he had taken ont execution, and demurrer allowed. Vern. 399. 
pl. 371. Paſch. 1686. Angel v. Draper. 
5. The plaintiff having recovered judgment againſt J. S. (but 
no writ of execution ſued out) ſuppoiing ſome particular effects of 
J. S's to be in the defendant's hands, brought a bill to diſcover 
them, in order to ſubject them to his judgment; the detendant demurs, 
becauſe there is no equity to compel a diſcovery, and no ſuch bill 
would lie againſt the debtor himſelt, much leſs againſt a third perſon, 
My Lord Keeper ſeemed to agree it would nat lie againſt the deb tor 
himſelf, nor to have a general diſcovery from a third perſon, but only ; 
zr particular things, as this bill was, and over-ruled the demurrer. ; 
Abr. Equ. Caſes 132. Mich. 1705. I aylor v. Hill. -1 
This hould 6, Bill for the diſcovery of the conſideration of a promiſſory note | 
have been for 2751. ſuggeſting that it was given ex turpi cauſa, to ſmother and | 
entered at 2 Dae 1 - 
CA). make up a felony, &c. demurrer to that part of the bill which ſceks | 
| a diſcovery if the note were not given to make up a felony which 
is of a criminal nature, &c. and the demurrer Mowed. MS. Rep. 


Mich. 4 Geo. in Canc, Guiborn v. Fellows & al'. 


xk 0 


[ 544 ] (D) Bill of Diſcovery againſt Purchaſors. 


> T” HE plaintiff bought land of one who had no power to fell, and 
n.aved that if the defendant ſhould be compelled to bring in the 

leaſes which might incumber the plaintiff*s purchaſe, then the plain— 
tiff might bring in the anctent evidences which might diſcover, that he 
which ſold to the plaintif had ns power to ſell; the court anſwered, 
that no aid ſhould be given to overthrow purchaſes made bona 
hde. Toth. 223. cites Vavaſor or Waferer v. Row, in 33 & 34 
Eliz. 

So of. 2. A purchaſor of lands from A. which B. makes title to, getting 

_ in the deeds which makes out B's title, is not bound to diſcover them. 

roy, Ch. Caſes 6g. Paſch. 17 Car 2. Shirly v. Fagg. 

Borington.— —2 Ch. Calts, 4. 1679. Anon. contra, | 


N. Ch. B. 3. Plcading a man's ſelf a purcha/ſor for a valuable conſideration 
ae is not good unleſs he pleads it from ſame of the plaintiff's anceſtors ; 
man Kk. for a purchaſe from a ſtranger without title was held no good plea z 
Fin. R. 2. for the defendant was ordered to anſwer. 3 Ch. R. 40. Hill. & 
wy Mich. 1669 & 1670. Seymour v. Noſworthy. 

$. C. but D. P. 


4. A bill of diſcovery was brought againſt a purchafor on a valuable 
conſideration, and the court would not compel him to anſwer, though 
it was proved there was a deed and a real ſettlement ; cited per Ser- 
jeant Maynard. Vent. 198. Paſch. 24 Car. 2. B. R. in the caſe of 
Jones v. the Countels cf Mancheſter. 

5. Bil for the diſcovery of a title by a coheir in gavelkind; de- 
fendant pied that he is a prrchaſor for a valuable conſideration 
Klilaut notices and that he had obtained a verdict and judgment in 

ejectmem; 
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ejectinent z the court allowed the plea. Fin. R. 34. Mich. 25 Car. 
2. Hayman v. Gomeldon. 

b. Bill brought to ſet aſide a purchaſe, and f have a diſcovery of 1n iupport 
the ſite and profits of the eſtate. Detendant by anſwer inſiſts that he of the ex- 
is a purchaſor, and that he is not obliged to make a diſcovery z to FOOLS 
v-hich exception was taken for not anſwering, and that exception cafe ofs c- 
allowed. Sel. Cafes in Canc. in Lord King's time, 51, Mich, 11 7 

TEPHENS 


Geo. 1. Richardſon v. Mitchell, : demi 


Macclesfeld; bill was brought for a diſcaeery of the rents and profits of an e/t ite, which he claimed 
by; will from a Commun anc ftr; defendant fays be is intitled to the eſtate, and therefore till the right 
i determined, he was not obliged to give account of rems and profits. Lord Macclesfield ſaid, 
ths might have been good by way of plea, but having anſwered, he muſt antwer the charge of 
| tie bill, Ibid. | 

So lately the cafe of Eowarns v. Farrwa; bill brought for account, the defendapt con- 


troverted the right, ad ſaid he was not obliged to give an account before that wos ſettled; and 


your lordſhip was of opinion, that he having anſwered, the charge of the bil! muſt be anſwered. 


Ibid. 


7. Bill to diſcov hnu much money defendant paid for the purchaſe 
of, Kc. and te whom, and what remains unpaid, and that the plain- 
tiff might be ſatisfied a debt of 189001. due from the vendor; defendant 
pleads that he is a purchaſer for a valuable conſideration, and that 
he has paid and ſecured the purchaſe- money; but becauſe he did 
not ſet forth how much the purchaſe- money was, nor to whom he 
paid the ſame the plea was over-ruled, and defendant ordered to an- 

{wer thoſe particulars without coſts, but the purchaſe not to be im- [ 545 } 
reached. Fin. R. 219. Trin. 27 Car. 2. Cautrell v. Manninton. 8 

8. A bill was preferred for diicovery of title and writings. The 
defendant pleads he was a purchaſar for a valuable conſideration without 
notice of the plaintiſt's claim, and ſo demurs. The plea was ruled 
to be il! per Cancellar'. becauſe he does not ſet forth the particular 
conſideration, but if that had been expreſſed it had been good, and fo 
it was held in one Snagg's caſe. 2 Freem. Rep. 43. pl. 47. Mich. 

1678. Millard's caſe. 

9. Motion was made that the defendant might diſcoyer the names 
of the witneſſes to a dred by which the defendant claimed by his an- 
ſwer which the plaintiff by bill charged to be antedated, but the an- 
tedating denied by anſwer. Per Ld. Chancellor, that may tend 
to prepare, or otherwiſe to tamper with the witneſſes, and therefore 
denied the motion, but if there were apparent ſuſpicion 1t may be, 2 
Ch. Caſes. 84. Hill. 32 & 33 Car. 2. Anon. 

10. A purchaſer f lands ſubjeft to a judgment without notice Bur it ſeem- 
thereof ſhall not be obliged to diſcover. 2 Ch. Caſes, 47. Hill, 32 ed her- 
& 33 Car. 2, Snelling v. Squibb, we 
been ſubj ect 79 a deere, Ibid. 48. But he muſt ſet forth that he had no notice of the judge 
ment. 2 Vent, 361. Anon. 


11. By Lord Chancellor it is an infallible rule, that a purchaſer x Vents g68 
for a valuable conſideration ſhall never, without notice, diſcover any + IT 
thing to hurt himſelf, 2 Ch. Caſes. 73. Mich. 33 Car. 2. Perrat a cafe of 
v. Ballard. goods 


dought of 
one that after was gt. 


12. Purchaſor 
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Ibid. 136. 12. Purchaſor of goads of a bantrupt without notice of the bank- 


4 Sp ruptcy, and for which goods he paid the money without notice, is 


25 tothe Not bound to diſcover. 2 Ch. Caſes. 135. Hill. 34 & 35 Car, 2, 
purchatz of Brown v. Williams. | 

binds, | 

3 Ch. R. 41. Gladwyn v. Savil. +2 Car. 2. S. P,——Y. Ch. R. 141.5. C. Defendant pleaded 
bis purchaſe-deed, and that the bankrupt was really indebted to him when it was executed, and 
the court would not compe! him to anſwer as to nc n——z Ch, Cale, 156, Wagſtaff v. Read. 
S. P. as to goods, and there Lord Keeper diſtinguiſhed, that if the ſale were at an extr ome undere 
£4: the plea ſhould not ſtand, and at length ordered defendant to anſwer, what t%e pods wr e, ard 
wut pars for them, but plaintiff not to take advantage thereof at common law, and the plaintiff 
to fubicribe his conſent with the regiſter. —But would not compel him to ſhew the te when, 
for tear it ſhould over - reach, and be within the time after an act of, bankruptcy committed. 
SK142. 149. pl. 21. Mich. 35 Car. 2. Anon. feems to be S. C. 


13. The wart / notice muſt not be pleaded by a purchaſor for a 
valuable conſideration, but mu? be put in by anſwer ; per North K. 
2 Ch. Cafes. 161. Hill. 35 & 36 Car. 2. Anon. 
Ford. 810. 14. It is not the practice of Chancery to pe a purchaſer to 
e 


Dev. anſwer matters to impeach his grant. Arg. Verf. 291. Mich. 1684, 
Aal. in caſe of the King v. Vernon. | 
North K. 15. Bill of diſcovery lies in equity, though for matters ſounding 


cited the in tort, Per North K. Vern. 308. Hill. 1684. Eaſt-India Com- 
cate of 2 , 
an car. pany v. Evans & al. | 
rying his mine under his neighhour's ground, and where a man run away with a caſket of jewels, 
— was ordered to anſwer, and the injured party's oath allowed as evidence in odium ſpoliatoris. 
d. N 
Tiiis ſhould have been entered at (A). 


[ 546 } (E) Bill of Diſcovery by Purchaſors. 


1. BILL by aſſignee of an extent againſt the tenant of the lands 
2. to enforce him to deliver to him a true note in writing of the 
date of the deed, and for what term of years he had it in leaſe, and 


under what rent reſerved, but not any of the covenants or condi- 
tions contained therein, See N. Ch. R. 2 Paſch. 2 Car. 1. Jack- 


ſon v. Barrow. 
2. Defendant ordered to ſhew evidences to direct what tenants 
ought to attorn, and to diſcover who is tenant. 11 Car. Toth. 78. 
Pie v. Bevil. 
> apy 3. Bill by a purchaſor to diſcover a charge and to preſerve teſti- 
Trey monies. I he defendant diſcovered a leale for 1000 years. It 
v. Hohua. being a ſevere caſe on the plaintiff, there is no reaton for the plaintiff 
„. to pay coſts at law, or in this court. 2 Ch. R. 172. 26 Car. 2. 


Trethervy v. Hoblin. 


(F) Bill 


0 8 


OE. <4 


Diſcovery, 


(F) Bill of Diſcovery, 
By Creditors. 


6 ] N a bill to diſcover »p9r what conſideration a bond was given 

that had been aſſigned to the king as a debt in aid; the court 
held, that a man was not bound to diſcover the conſideration of a 
bond, which implies in itſelf a conſideration; and ſo Baron Atkins 
faid, it had been ruled in Chancery. Hardr. 200, 201. pl. 4. Trin. 
13 Car. 2. Turner v. Binion. 

2. A. confeſles a ſlatute to B. B. extends the lands. J. S. a cre- 
ditor by judgment ſubſequent to the ſtatute, takes A. in execution on the 
judgment, and then Qpngs a bill againſt B. the conuſee, to diſcover 
incumbrances, which the inſiſted he could not have after A's death, 
and therefore ought to have it now. B. pleaded the matter above, 
and therefore that the plaintiff could not extend his lands, nor were 
they liable to his debt during the life of the cognizor, and though 
it was urged that it had been ruled that ſuch a bill will lie, notwith- 
ſtanding the debtor is in execution at the ſuit of the plaintiff, yet the 
court inclined that this part of the plea was * likewiſe good. N. 
Ch. R. 89. 15 Car. 2. Churchill v. Grove. 


bated, but the court inclined in opinion, that this part of the plea was ® not good. 


Chan, Caſes 
35. S. C. in 
much the 
ſame words, 
but lays, 
that the laſt 
point (as to 
the debtor's 
being in 
execution 
at the ſuit 
of the 
plaintiff) 
was not 
much de- 

2 Freem. 


Rep. 176. pl. 237. S. C. fays, that as to the laſt point it was confidently affirmed and not denied 
that it was no plea, becauſe the land would become chargeable after the death of him in execution, 


and therefore the defendant ought to anſwer and diſcover, 


3. If you ſue the executor of one obligor to diſcover aſſets, you mu 
make all the obligors parties, that the charge may be equal; but if a 
judgment be againſt one obligor, his executor may be ſued alone for a 
diſcovery of aſſets, becauſe the bond is drowned in the judgment, 
2 Vent. 348. Trin. 32 Car. 2. in Canc. 


4. A. brought debt againſt B. and got judgment and lodged a ff. 
fa. in the ſherifts hands, who returned nulla bona; the plaintiff 
may bring a hill againſt the defendant or any other, to diſcover any 
goods or perſonal eftate of the defendant, and by that means to affect 
the ſame ; but he muſt go as far as he can at law by delivering this 
writ of Fi. Fa. and getting it returned. Wms's Rep, 445. cited 
15 Mr, Vernon. Trin. 1718. to have been fo held by Ld, Notting 

am. 


(8) Bill 


But quære 
as to the 


fiiſt part; 


for (ut au- 
divi) Lord 
Ch. King 
held other. 


wiſe in 1725. 
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A Dilcovery. 


(G) Bill of Diſcovery relating to Wills and Per- 
ſonal Eſtate. 


Aſter ſuch 1. O BLIGE E may ſue in chancery to diſcover aſſets before 


* 3 a plene adminiſtravit pleaded. 3 Ch. R. 26. Trin. 20 Car, 
al IaW Aa . 

ll was 2+ Pitt v. Scarlett. 

drouglit, and the ſame pleaded here but over-ruled, and defendont ordered to anſwer without pay- 
ment of colts. N. Ch. R. 127. S. C. 


2. Bill to dif-over @ toi defendant pleaded in bar a title by the 
faid will ts himſcit, and demurrs for that the plaintiff ſets forth no 


title to himſelf, lo as to demand a difcovery, and the court allowed 


both plea and demurrer. Fin. R. 36. Mich. E Car. 2. Ramere 
v. Rawlins. 
3. Bill to diſcover 2 penal gate and will, defendants demurred, 
for that they and another have proved the ſaid will, and if be un- 
duly proved the plaintiffs have a proper remedy in the ſpiritual court, 
and by the civil law, to avoid the will, and cannot till then intitle 
themſelves to an account of the perſonal eſtate, they not alleging 
themſelves to be creditors or legatees, and that if the plaintiff was 
executor thereof, yet he is not intitled to the perſonal eſtate till the 
will is proved, and the execution thereof by the plaintiff, The 
court allowed the demurrer. Fin. R. 88. Hill. 25 Car. 2. Blon- 
dell v. Pannet. 

4. Bill to diſcover aſſets, and does not charge that any came ts 
= hands, is ill. Chan. Caſes. 226. Paſch. 26 Car. 2, Davis v. 

urtis. | 

5. Diſcovery decreed though againft the expreſs words of the will, 
which was, that the declaration of the executor 1hould be taken and 
without being compelled thereto by law. 2 Chan. Caſes 198, 
Trin. 26 Car. 2. Gibbons v. Dawley. 


6. Bill was to ſet aſide a will made by J. L. who was the huſband 


of the defendant M. nod deceaſed, for that the ſaid will was ir- 
regularly obtained; and amongſt other things, te diſcover what par- 
tion the ſaid M. brought to ber late huſband F. L. who made this 
pretended will. The defendants by their anfwer deny that the will 
was irregularly obtained, and plead the fame in bar. And as to the 
other part of the bill they demur; it appearing by the plaintiff's own 
ſhewing, that he has no title to have ſuch a diſcovery as prayed, 
The court allowed the demurrer with coſts, but ordered the plain— 
tiff to reply to the plea. Fin. Rep. 397. Mich. 30 Car. 2. Lloyd 
v. Williams. | 
7. Bill for a diſcovery of the perſonal eſtate was brought before 
the will was proved, the fame being controverted in the ſpiritual 
court. The ſame was plcaded to the bill, but over- ruled; a diſco- 
very being for the benefit of all perſons intereſted, and neceſſary for tho 
preſervation thereof, and ſuch diſcoveries have becn often ordered 
Penaents 


8 
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pendente lite in the Spiritual Gurt. 2 Vern. 49. pl. 47. Paſch. 1688. 
Dulwich Coll. v. Johnſon. 

8. It 15 uſual to prefer bills to diſcover ts before they begin at 
law, that if any difcovered, the plaintiff might produce the anſwer 
in evidence at the trial at law. N. Ch. R. 158. Hill. x W. & M. 
Wright v. Carew. 

9. Lill concerning perſonal eftate proved in the Spiritual Gurt, re- 
ſpondent hving a former will in his favour brings his bill to diſcover 
hy what means the latter will was ovtained, and to have an account of 
the perſonal eftate, and whether the teſtator was not incapable and 
inpoled upon. Detendant demurred, becauſe it belonged to the 
Spiritual Court only to prove the validity of wills, and the former 
will was not proved in the Spiritual Court, as the will in his favour 
was, demurrer over-ruled. M.S. Tab. Feb. 6, 1723. Andrews 
v. Powers, or Powis. 

10. By the ancienÞourſe of the court, a perſon was allowed to 
bring his action at law againſt the repreſentative of the deceaſed, 
and at the ſame time to bring his bill here, in order to have a diſ- 
covery of aſſets; though now it is eſtabliſhed that if the party pro- 
cceds in equity againſt ſuch repreſentative, his bf muff be bith 
fir a diſcovery of aſſets and a ſati faction for his debt. Barnard, 
Chan. Rep. 278. per Ld, Chancellor. Hill. 1740, in cafe of 


Barker v. Dumeres. 


(H) Bill to diſcover a Truſt. 


1. ]* a truſtee does by fraud and combination with the ceſtuy 

que truſt endeavour to evade any penal law as the ſtatute of 
ſrany, &c. under pretence, that a truſt is only cognizable inequity, 
and that equity ſhould not aſſiſt a penalty or forſeiture, yet Chancery 
wiil aid remenial law and not ſuffer its own notions to be made 
ule of to elude any beneticial law. Abr. Equ. Caſes 131. Patch, 
170. Attorney General v. Hindlcy. 


(I) Bill of Diſcovery againſt Counſellors, At- 


tornies, &c. 


I. B ILL was to diſcover ſeveral matters relating to the e/tate 
and affairs of B. Defendant pleads that he was attorney in ſe- 
veral cauſes and faithfully managed the fame tor B. and ought not 
to diſcover them; and the plea was allowed. Fin. R. 82. Hill. 
25 Car. 2, Legard v. Foot. | 
2. Bill was for the diſcovery of a derd and the contents of it in the 
deſendant's cuſtody. The defendant demurred, for that he is an attor- 
ny at law, and was intruſted by his client with, the ſaid deed and with 
Vor. VIII. 1 ether 
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ether deeds and writings, and therefore ought not to diſcover the 
ſame, or the contents thereof, or any other matters which came to 
his knowledge, as he is an attorney, and employed in the affairs of 
his clients. The court was of opinion, that there ought to be a 
diſcovery, and ordered the fame accordingly, viz. whether there was 
ſuch deed or deeds, and where the ſame is or arc, and to whom de. 
livered, and when he laſt ſaw the ſame, and in whoſe cuſtody ; but 
not to produce or diſcover the dates or contents thereof. Fin. Rep, 
259, 260. Trin. 28 Car. 2. Kington v. Gale. 


* 


(K) Between Landlord and Tenant. 


7. HE THER a licence to Yen Ciaſe were granted or 

not, being but three years paſt, the detendant was ordered 
by my lord to anſwer directly, and not to his remembrance. 38 & 
39 Eliz. Toth. 71. Ofwald v. Pennant. 

2. Grandſon and heir of the leflor brings a bill againſt the fon 
of the leſſee to diſcover boundaries, the lands leaſed, and the leſſees 
own proper lands lying contiguous and the fences thrown down, and 
an account of rent arrear, and of her1ors, &c. there being a heriot 
reſerved upon the death of every life. Defendant demurred, becauſe 
plaintiff had not made oath of the loſs of the counterpart of the 
leaſe it appearing by the bill that thc leaſe was not determined and 
for that he did not er to confirm the lecſt tor the reſidue of the 
term. Ordered to anſwer as to the boundarics and what he knows 
of the payment of any rent and after that is done there ſhall! be no 
farther proceedings in this court, Fin. R. 239. Mich. 27 Car. 2, 
Glyn v. Scawen. 

3. Bill was to diſcover whether the de/endant had nat aſſigned over 
a leaſe; the detendant pleads that there was a proviſe in the leaſe, 
that in caſe he affigned cover, the leaſe fhoutd be vid; and that this 
being in the nature of a penalty, or forfeiture he ought not to be 
compelled in a court of equity to diſcover ; but for the plaintiff it 
was faid, that this was not a penalty, but part of the contract; yet 
the plea was allowed. Abr. Equ. Cafes 77. Hill. 1700. Fane v. 


Atlce, 


(L) Bill of Diſcovery by or againſt a Jointreſs. 


1. B! LL brought by a jzmtreſs to diſcover “ incumbrances on 

the jointure lands which were greatly deficient ; defendant 
pleaded that ſhe is purchafor for a valuable cor federation, having paid 
ſo much money to the huſband, and that ſhe had a verdict and judg- 


ment at law for 1000 l. which was affirmed on a writ of ys 
But 


Glyn, and approved hy the Ld. Chancellor. Chan. Caſ-s 11. Anon. and ſeems to be S. C. 
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But the queſtion being whether any more than the principal ſum of 
10001. was ſecured on the lands claimed by plaintiff for her jointure, 
and what is due to defendant for principal and intereſt, the court 
ordered her to anſwer that particularly, Fin. R. 143. Mich, 26 
Car. 2. Oſborn & al. v. Brown & al. 

2. By Serjeant Maynard. It is the courſe of chancery, when a 
hill is exhibited againſt a jointreſs to diſcover writings, not to com- 
pel her to do it till ſuch time as the plaintiff agrees to confirm her 
jointure. Vent. 198. Paſch. 24 Car. 2. B. R. in the caſe of Jones 
v. the Counteſs of Mancheſter. 

3. A jointreſs is not bound to anſwer, whether her baron had 
any other title than as aſſignee of a mortgage ſhe by anſwer 
denying that ſhe had any notice of the mortgage, and inſiſted that 
her baron told her, he was in by deſcent, was allowed an anſwer 


jufficient, Per Ld, Chancellor, 2 Vern. 701. Mich. 1715. Ste- 


phens v. Gaule, 7 


(M) Of Deeds. [ 550 ] 


1 I, ESS te ſhew commencement of term, things demiſed, 


rent, what days of payment of rent, and covenants. Toth. 

226. cites 34 Eliz. Lib. B. fo. 394. Snagg v. Snagg. 

2. It is moſt uſual in Chancery to demand evidence concerning 
the complainant's lands, to which he makes titl-, which are not in 
cheſts, bags, or boxcs, and whereof he knows not the date, &c. Cary's 
Rep. 21, 22. | | 

3. Where a bill is barely for diſcovery of a deed and prays not same di. 
relief upon it; oath need not be made of the not having it. N. Ch. verfity 


taken by 
R. 78. Anon. "a Serjeant 


—_— 


Veri. 180. pl. 175. Trin. 1683. Anon S: P. for difcovery of a bond without prayias relie? held 
accordingly. bid. 247. pl 241. Trin. 1684. Godfrey v. Turner. S. P. accordingly per Cure 
For you! thall not tranfive the juriſdiction without oath made of the lots of the deed. 

$ where plaintitf prayed a diſcovery of the comterpart of a leafe, and general reli-f, though 
plaintiff had charged, that ſeveral covenants were broken, but prayed no recompence, and the 
praying retief gencrally was only applicable to the particular relief he had before prayed. Abr. 
Equ. Caſes 14. pl. 4. Trin. 1729. Whitworth v. Goulding. S. P. as to the genera! relief 


being applicd to a diſcovery, refolved the ſame day between King v. King. Ibid. 2 Wms's 


Rep. 541. pl. 174. Whitchurch v. Golding S. C. ut ſupra, and S. P. held accordingiy ? but if the 
hill be for relief generally upon any deed or bond, as to recover the money upon the bond, or the 
profits of land under the deed, in this or the like caſe, there muſt he an affidavit annexed to the 
dill that the deed is not in the plaintiff's cuſtody, becauſe ſuch a hi do by conſequence ſeek to 
transfer the juriſdiction from the common-law to the cout of Equity, But ice Vero. 39. 
Pl. 56. Trin. 1682. Anon. Same diverſity bus reſolved vice vurſa. 


' 4. A purchaſor ſhall not be obliged to produce deeds containing 


the title of athers, and thereby to impeach his own title. 3 Chan, 


Rep. 32. 14 Nov. 21 Car. 2. Borrington v. Borrington. 

5. Bill to diſcover deeds and writings, which plaintiff claims as 
belonging to ſeveral manors and lands, &, Defendant pleads a de- 
Pe of the ſaid lands to him by will duly proved, and tnat if the * 
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Diſcovery, 


tiff has any remedy it is at lato. Plea allowed. Fin. R. 82. Hill, 
25 Car. 2. "aan v. Foot. 

6. Bill by an heir againſt leſſee, to diſcover 4 leaſe not deter- 
mined and made by his anceitor. Defendant demurred, becauſe 
the plaintiff had et made oath that the connterfart was loft, and for that 
he did not offer to confirm the leale tur the reſidue of the term, 
Demurrer allowed. Fin. R. 239. Mich. 27 Car. 2. Glynn v. 
Scawen. 

7. Bill againſt an atterney, to diſcover 4 dee and the contents of 
it in the defendant's cuſtody. Defendant demnrred, for that he 18 
an attorney at law, and intruſted by his client with the deed, and 
ought not to diſcover what came to his knowlege as he is an attor- 
ney and employed in the affairs of his clients; but ordered to anſwer 
if there was fuch deed, and where the tame now is, and to whom 
delivered, and when he laſt faw the tame, and in whoſe cuſtody, but 
not to produce or diſcover the date or _ Fin. R. 259. 
Trin. 28 Car. 2. Kington v. Gale. 

8. Bill to diſcover and have the utc of a deed to lead the uſe of a 
fine levied by defendant's mother, and concealed and ſuppreſſed by 
her. The caſe was, defendant's mother was ſciſed in fee, ſhe and 
her huſband levied a tine, which by deed was declared to be to the 
uſe of the huiband and wife, with other utes, under which the 
plaintiff makes title, viz. by the huſband's will, the fee being limited 
to the huſband, Ihe complaint is, that the defendant ſuppreſles 
the deed; the defendunt is heir to her mother, and inſiſts that 
the fine was gained unduly, and denies the having the deed, which 
was wviluntary without canſideratian, and the conveyance by fine, 
&c. was voluntary and without conſideration, no money being paid, 
&c. Ihe court would give no relief, but left the plaintiff wholly 
at law to help himſelf there if he could. 2 Chan. Caſes 133. 
Hill. 34 & 35 Car. 2. Anon. 

9. Where an eitate tail is diicontinued, though by a voluntary 
conveyance, ſuch grantee is not to be compælled by the iſſue to diſ- 
cover the deed M intail. 2 Vern. 50. pl. 48. Faſch. 1688, Bunce 
v. Philips. 

10. Bill by a biſhop againſt an aſſignee of a aſe, charging that 
he knew the Icaſe was exprred, and that it appears ſo by deeds in 
his hands. Defendant pleaded the leaſe, and that he was a pur- 
chafor, and was told that at his purchaſe in 1677 there were 57 
years to come, and therefore gave 19 years purchaſe for it, and to 
ought not to diſcover any thing to inipcach his title, Plea allowed 
and derfiurrer allo. 2 Vern, 225. HII. 1691. the Biſhop of Wor- 
ceſter v. Farker. 


Toth. 116. cites Mich. , . . , Jac. Saltonſkall v. Wildbore. 


11. A. ſuggeſts, that in a mortgage by B. to C. which had ſince 
been ane to D. there was a friſſi declared for the benefit of A. and 
prays that L. may produce the deed, D. denies by anſv/er any tuch 
truſt in tac mortgage=-cecd, laying that by this all purchaſors * 

c 
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be blown up. Q. tamen. 2 Vern. 463. Mich. 1704. Hall v. At- 


kinſon and Daniel. 

12. Perſons who claim lands by a will or any other voluntary diſ- 
poſition, having the law on their tide, are intituled as againſt an heir 
at law to a dijcovery of equity in deeds relating to the eſtate an t9 
have them delivered uh, otherwiſe the heir might defend himſelf at 
law by ſetting up prior incumbrances, and by that means hinder the 
trying the validity of the will. MS. Tab. May 19th, 1713. 

Dutcheſs Newcaſtle v. Lord Pelhum. s is 
13. A coheir diſinherite by the will of his anceſtor may in- S. c. x P. 
force the otaer coheir, in whoſe favour the will is, to produce and the in- 
the ſettlement of the ęſtate, that he may ſee if his anceſtor had quiry 
power to make ſuch will 2nd give the lands from him, and that frſt as to 
before he conteſts the will, 9 Mod. 99. Mich. 11 Geo. Floire 2 


v. Sydenham. Will before 


the making it ſhall be 1 and it was decreed that all deeds ſhould be produced, and the 
counſels opinions; not as ey will be a guidance to the court, but for the caſe on which they 
mizht be founded: for in thoſe caſes papers may he mentioned which might ctherwite be ſup- 
pretied and not come to light. Sel. Ch. Cates in Ld, K's time. 2 Mich. 11 Geo. 1. 1724+ 


(N) Bill of Diſcovery. To bring Actions. [ 552] 


I, WI E RE certainty want?th the common law faileth, but 

yet help is to be found in Chancery for it; for if the Queen 
grant to me the goods of A. who is attainted for felony, and I know 
not the certainty of them, yet thall I compel any man to whole poſ- 
leſion any of them are come, to make inventory of them here. 
Cary's Rep. 21 cites 36 H. 6. 26. 

2. The detcndant being tenant for life was ordered to be examin- 
ed for making known #9 whon the rever/ton of the lands in queſtion 
were to paſs, Which, it the refutz, then the parties to proceed in ſuit, 
notwithitanding her preſent citate, Toth. 235. cites 11 & 12 Eliz. 
Mayor, &c. ot Feverihain v. Lady Amcoats. 

3. The court compels tenants for years to ſet down in certain the 
time of the making, commencement, determination, and what rents are 
reſerved, and the times the ſame are payable, to the end the ſame may 
be liable to an extent upon a ſtatute. Toth. 281. cites 30 Eliz. li. 
A. fol. 311, Buck v, Lupton. ; 

4. The defendant was forced to ſet down to whom he aſſigned his 
taſe, becauſe otherwiſe the leilor would have no action of waſte, and 
to ſet down tne names of the perſons whom he had cauſed to fell trees, 
whereby the leſſor might have his action againtt them. 'T oc. 71. 
cites 38 & 39 Eliz. Standon v. Bullock, 

5. A bill to ſind a tenant to an eſtate whereby to ground an ac- 
tion of dower; Toth. 84. cites Mich. 2 Car. Lord Kemp v. 
Riſdie, | 

b. A Bill t diſcover a patron, whereby ta impower one to 

| 84.0 bring 
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bring a quare impedit. Toth, 262. 2 Car. Comes Pembroke v. 
Boſtock. 
Cary's Rep. 7. If a man has cauſe to demand land by action, and knows not 
3 the tenant of the land, by reaſon of the making of ſecret eſtates it 
Creſwell v. hath been lately uſed to draw them in by oath to confeſs the tenant, 
Luther. but it is now doubted. Cary's Rep. 22. 
5 8. A man ſhall have a diſcovery in this court in arder to bring an 
1 action of trover; Arg. and ſaid it is a common caſe, and cited the 


berton, 
So an the Printers caſe in this court. Vern. 307. pl. 300. Hill. 1684. in caſe 


* 


eher ice. of the Eaſt-India Company v. Evans. 
Ibid. North — 7 . . . . i . 44 
K. cited 9. Bill of diſcovery lies in equity, though for matters ſqunding in 
the caſe of tort. Per North K. Vern. 308. pl. 300. Hill. 1614. The Kaſt- 
7 1 India Company v. Evans, & al. 

mine under his neighbour's ground, and where a man run away with a 6{ket of jewels, he was 
ordered to anſwer, and the in ured parti-s oath allowed as evidence Irggium ſpoliatoris. Ibid, 
Fin. Rep. 117. Eaſt-India Company v. Blake. S. P. 


10. A clothier ſends goods to his factor to ſell; the far 
pawns the clithes; elothier brings a bill to diſcover F the clothes 
came te the hands ot the defendant, who anſwers that tome clothes 
were pawned to him, but did not admit they were the plaintiff's, 
Ld. Jefferies ordered that the plaintiff and others with him might 
have a fight of them, and this was to enable him to bring an action, 
Vern. 407. pl. 381. Mich. 1686. Marſhden v. Panſhall. 

II. There is no reaſon to compel a man to diſcover the Jaun 
daries in his deed, for that would be to help a man to evidence to 
evict my poſſeſſion. 2 Vern. 38. pl. 34. Mich. 1688. Hunger- 
ford v. Goring. | 

[ 553 12. Bill to diſcover who was owner af a wharf and lighter, t9 n. 
able plaintiff to bring an action tor the damages he ſuſtained by the 
atorſe v. lighters being overſet by negligence of a lighter-man; defendant de- NV 
murred; demurrer over-ruled. 2 Vern. 442. pl. 40b. Mich. 1702. 
Heathcott v. Fleet. : 

13. A ſhip taking fire by the neglect of the maſter or ſhip's crew, 
the plaintiff who was ane of the freighters, and had his goods 
burnt, brought his bill to difeover who were part-9wners of the ſhip, to 
enable him to bring his action. The defendant demurred. In the 
caſe of HEATHCOrT v. FLEET, and alſo in this caſe it was inſiſted 
on for the defendant, that it was a hard demand in its nature. The 
plaintiff might recover at law, as he could, but was not to be at- 
ſiſted in equity; and compared it to the caſe where a fire happens 
in a man's houſe, and burns his neighbours alſo; although he is li- 
able to damages at law, yet the plaintiff in ſuch cafe ſhall not be aſ- 
tifted in equity. Per. Cur. The caſes are not alike: in the caſe 
put it is true, the law gives an action; but it does not ariſe out of 
any contract or undertaking of the party; but in the caſes before the 


court, the lighter-man reccives a premium, or wages for undertak- 
ing to conduct the goods to the wharf; and ſo the maſters or 
owners are by agreement to have freight for carrying and tranſ- 
porting of the goods; and it is within the reaſon of the caſe of any 


common carrier; and therefore over-ruled the demurrer, and 3 
| | c 
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the defendants to anſwer, 2 Vern. 443, 444. pl. 407. Mich, 
1703. Morſe v. Buckworth. 

14. Where a bill will not lie in equity to diſcover the conceal= 
ment of goods, when the concealment was to prevent their being taken 


in execution, ſee Barnard, Chan. Rep. 39. Paſch. 1740. Lowthal 
v. Jenkins. 


(O0) Bill of Diſcovery. 


Relating to Marriage and Marriage Settlements. 


ter the death E. the defendant's former wife, and on cer- 
tain condition depending on that eſtate of E. and to examine wit- 
neſſes, to thoſe points. Defendant ſet forth a ſettlement ſubſequent 
to the time pretended for the firſt ſettlement on a ſecond marriage, 
and iſſue of that marriage had 15 years ſince, and the plea allowed, 
for it was alledged at bar, that in truth this bill was but an artifice 
to examine a ſecond marriage, which whether it was not in the life of 
E. His firſt wife, and fo to baſtardize the children by the ſecond wife. 
Ld. Keeper allowed the plea. 2 Ch. Caſes, 209. Mich. 27 Car. 2. 
Duke v. Duke. | | | 

2. A. the eldeſt fon of B. brings a bill againſt B. and J. S. to be 
relieved touching of B's marriage articles, B. having received 
9000 l. of A's wife's fortune, and yet refuſed to make any ſettlement, 
but took advantage of a d in the marriage articles, and in order 
to be relieved prayed a diſcovery of the incumbrances on B's eſtate 
agreed to be ſettled on the marriage; it was inſiſted that the plain- 
tiff by the marriage article had us title to the eſtate in queſtion, and 
therefore they were not bound to diſcover incumbrances. Finch 
C. ordered defendants to anſwer to the incumbrances. Vern. 74. 
pi. 69. Mich. 1682, Weſt v. Ld. Delaware and Cutler, 

3. Bill to eſtabliſn a ſeparate maintenance for defendant's wife, 
& inter al. prayed a diſcovery of ſeveral unkindneſſes and hardſhips 
which defendant had uſed, as was pretended, to her to make her 
recede from this agreement. Demurrer allowed, as a matter not 
properly examinable or relievable in this court; per North K. 
Vern. 204. pl. 200. Mich, 1683. Hinks v. Nelthorp. 


I, B! LL er tk on the plaintiff in remainder af- 
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Tt4 (F) Bill 


T I many. 


(P) Bfll of Diſcovery. | 
Of what Eſtate a Man has. 


cloſe a partition in the life of his fellow. Sce Toth. 72. 
2. Leſſee for years of conuſor of a ſtatute was compelled to diſ- 
cover what eftate he had from the conuſor to the end that it might 
be liable to the flatute. See Toth. 226. cites 25 Eliz. Titchhurn 
v. Doddington. - | 
3. Tenant for life ſought a diſcovery en what account a fine levied, 
and to what uſes, and for what conſideratiog , Detendant demurred 
for want of ſufficient title in the plaintiff, 3. R. 27. Tcin. 21 
Car. 2. Hilliard v. Liceſter. | ; 
Abr. Eau. 4. Bill to diſcover who is fenaut of the freehold in order to bring 
4 7% a formeder, will not lie, per North K. for there are other ways to 
For, knowit. Though the caſe of Bickerton v. Bickerton was cited, 
ſays, fre Where ſuch a demurrer was diſallowed, yet per North K. the de- 
Cary 22. murrer was good. Vern. 212. pl. 210. Hill. 168 3. Stapleton 


where it is 5 
r Sherard. 
ſuch caſes have been frequent. So to diſcover the tenant to the procipe in n voluntary Onvey.in. , 


demurrer allowed; per North K. Vern. 273. pl. 271, Mich, 1684. Sher borue v. Clerk. 


(Q) Bill of Diſcovery. 


Relating to Sea Affairs, and Companies trading 
into Foreign Parts. 


1. B ILL to diſcover what title defendants had to a ſhip in queſ- 

tion fr-m B. in which plaintiſ had an 8th part by a bil} of 
fale from the faid A. dated in May, 1671, and that if defendants 
had any title it was ſubſequent to that of the plaintiff's. Defendants 
piead a bill of jale from B. for a full and valuable conſideration, with- 
out notice of plaintiff*s bill of ſale; plaintiff replied that defendant 
might be a purchaſor, and yet it might be of ſome mortgage, or upon 
ſome truſt or agreement. Ordered that defendant anſwer whether 
en any mortgage, truſt or agreement. Fin. R. 152. Mich. 26 Car. 2. 
Letton v. Penſax. 

2. Bill to diſcover gn ſeiſed by virtue of the 2 te the African 
Cm pan, but Ld. Chancellor refuſed to give aſſiſtance to diſcover in 
Canc. in prejudice of the king's charter. 2 Chan. Caſes 95. Paſch. 
34 Car. 2. Brookes v. Bradley. 

[ 555 ] 3. The defendant and other ſeamen libell:d in the Admiralty; court 
for their wages, and ſet forth in their libel, that they went to n a 
| place 


I. W HET HER a jointenant ſhall be inforced by law to dil. 
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Diſcovery, 
place or coaft in the Eaſt- Indies, and that the plaintiff had not paid 


them their wages, &c. Sir James Montague moved for a prohibi- 
tion, for tnat court will not, by thetr way of proce-ding, receive our 
anſwer but upon vatn; by which means we will he forced to d ſcaner 
that we traded in the Eaſt- Indies, and ſo incur a penalty inflitted by 
act of parliament, which is £;-:neral, prohibiting all the ſubjects of 
England to trade or track there, except they have a licence, or 
are of the Eaſt-India Company. Beides, theſe mariners have a 
contract under hand and ſeal for their wages, on which they may ſue 
at law. But the prohibition was denied, for it is reaſonable and juſt 
whether their going thither was lawful or not, that you ihould pay 
them their wages. Tere is no unlawful act ſuggeſted, and if there 
be a contract under hand and (cal for their wages, yet the Admiralty 
may have juriſdiction thereof as incidental ; but if they judge con- 
trary to our law, we prohibit them. But they on the other fide 
deny the contract e as you have alleged. Holt's Rep. 49. 
pl. 6. Mich. 5 A Gawne v. Grandee, | 
4. The defendant was one of the ſuper-cargoes of the Royal 


George belonging to the plaintitts; and on his being ſo appointed, 


entered inte a bind, with ſureties of 50001. penalty not to trade to 


any of the places prohibited by the act if 9 of 2. Ann tor erecting the 
pouth-Sea-Company, or contrary to the aſſiento contract with the 
King of Spain, and ſeveral other reſtrictions; and he on his part 
covenanted not to trade to any of the ſaid places, or contrary to the 
ſaid contract, and covenanted not to plead or demur to any bill which 
ſhould be brought againſt him in equity for a diſcovery of his trading 
or dealings contrary to his agreement, and this bill was brought, 
charging him with ſeveral breaches of covenant to the prejudice ot 
the plaintiffs, to the amount of ſeveral 10091. and for a diſcovery 
thereof, &c. and the p/ain:tiff5 by their bill warved the 5000 l. pe- 
nalty of the bound. To this bill the defendant pleaded the ſtatute 
9 Ann, and ſeveral articles of the aſſiento contract, whereby no- 
ever traded contrary thercunto were liable to great penalties, as 
confiſcation of ſhip and goods, and ſeveral other forfeitures. And 
it was ftrongly urged, that by law no one was bound to diſcover 
any matters which tended to ſubject him to penaities or forfeĩtures; 
that it was the buſineſs of courts of equity to relieve againſt, not to 
aſſiſt forfeitures; and that this covenant not to plead or demur, 
was illegal and void in itſelf, as it tended ro deprive him of the be- 
nefit of the law, like a covenant not to bring a replevin, or ſuch 
like ; but the plea was over-ruled, becauſe he certainly might, if 
he thought fit, forego or waive the benefit of the law in thoſe par- 
ticulars, which here he has expreſsly covenanted to do; and which 
were the more neceſſary to be required of him, as the plaintiffs 
themſelves were under like penalties in caſe any of their factors or 
agents traded contrary to that act, or the aſſiento contract. And 
tis covenant not to plead or demur, was purpoſely to obviate the 
pretence, tiat he ought not to diſcover any thing whereby to ſubject 
himſelf to any penalties; which fince he has expreſoly conſented to 
and covenanted for, he ſhall not now be at liberty to object to the 
| | illegality 
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illegality of. And it was ſaid to be ſo reſolved in a like cafe be- 
tween the Eaſt-India Company and Atkins, in the time of the Lord 
Macclesfield, on a very ſolemn debate. Abr. Equ. Caſes 77, 78. 
Mich. 1728. South-Sea Company v. Buniſtead. 

5. The ſecretary and bookkeeper of the Eaft- India company were 
made defendants to a bill for a dijcovery of ſome entries and orders of 
the combany; the defendants demurred, for that they might be ex- 
amined as witneſſes; alſo becauſe their anſwer cannot be read 
againſt the company; the demurrer was over-ruled, leſt there ſhould 
be a failurt of juſtice, in regard the company are not liable to a pro- 
ſecution for perjury, though their anſwer be never ſo falſe. 3 Wms's 
Rep. 310. Trin. 1734. Wych v. Meal. 


For more of Diſcovery in general, ſee other proper Titles. 


* 


Dilcounk. 


Diſcount, 


(A) Diſcount or Stoppage, or ſetting off mutual 
Debts one againſt another. Allowable in what 
Caſes, | 


I, IF a man leaſes land for life rendring rent, and diſſciſes the leſſee, 
and he recove iſe, there the arrearages due before the 
 difſeifn ſhall not ff; but only the rent incurred during the 
diſſeiſin, and after he ſhall have aſſiſe of the arrearages due before 
and after, and this was found, by which he recovered, but the 
damages were ſevered. But Brook makes a quære; for it * he 
ſhall have only diſtreſs, Br. Damages, pl. 132. cites 9 E. 3. 8. 

and Fitzh. Aſſiſe 153. | | 
2. In aſſiſe it was found that the baron enfeoffed A. and died, and 
one entered without covin of the ſeme and endowed her, and A. brought 
aſſiſe again/t the abator and the feme, and therefore the plaintiff re- 
covered two parts and damages, and the feme retained the third 
part in dower, and the third part of the damages was recouped. 

Br. Damages, pl. 96. cites 12 Afl. 20. 

3. Damages of 40s. and no more was found by the aſſiſe, Be- 


So the 


cauſe the land is ſown, and the houſe «weil amended, and ſo recoup- plaintiff re- 


ed the damage. Br. Damages, pl. 82. cites 24 E. 3. 50. 


covered the 


land, and 


no damages, becauſe the place 22s amended ty building quod nota; for this was found by the verdick 


Br. Damages, pl. 99. cites 14 Aſſ. 13. 


4. Diſſciſin is done ad damnum gl. The difſeiſor ſows the land 
which is worth 10I. The aſſiſe gave the damage to gl. They 
{hall be attainted per Cur. becauſe they did not recoup the ſowing 
of 10l. And attaint does not lie before the execution of the dama- 
ges. Itinere Canc. But Brooke ſays quzre inde, for after judg- 
ment. Br. Damages, pl. 199. cites 24 E. 3. 50. 

5. A man granted a rent-charge of 101. out of his land, the 
grantee diſſeiſed the grantor of the land out of which, &c. and he 
brought FA and recovered to the damage of 101. above the 101. 
which the defendant ought to have during the time of the diſſeiſin for 
his rent; and per Cur. the 101. of the rent for the time ſhall be 
recompenced in damages, and the plaintiff ſhall not recover the 
whole 201. in damages, but ſhall make recouper of 101. becauſe 
during this time if no diſſciſin had been the diſſeiſor ought to have 
had 101. in rent, and it is circuity of action that the plaintiff in the 
aſſiſe ſhall recover the 201. and then the defendant to recover 101, 
again; and the fame lavy it is ſaid where the {rd diſſciſes his tenant, 
or if he who has eſtovers, &c. diſſeiſes the tertenant, but —_ is 
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the caſe of only where this matter is found by the verdiQ, for otherwiſe it can- 


rent er- not be recouped. Br. Damages, pl. 7. cites 3 H. 6. and as it 
Wesclärße, feems Fitzh, Damages 18. 
or leck, it D 


was reſolved that the reaſon of the recouper in ſuch caſes is hecauſe otherwiſe when the difleiſee 
re- enters the arrearag?s of the rent ſervice, charge or ſ-ck, wouid be revived, and therefore ta 
avoid c:rcuity of action and circuitus eft evitandus; et boni jucheis eſt !ites dirimoere ne lis ex lite 


oriatur, the arrearages during the d:Jeifin ſhall be recoupcd in damages. But if the diſſeiſor 


had common in the land, the value of the common fhould not be rec Maped ; for by the regrcis 
of the &fi-1ee ne mal! not have any arrearages ur recomp-nce tor them, as appears in 25 H. 6. 
13. a. And with this reſolut on as to the recouper in caſes of common agrees 33 H. 6. 32. a. 
1 Rich's cate, and ſo the doubt in 16 H. 7. 11. a. is well explained. 


Br. Condi- 6. One debt vcraincd for another when each was indebted to the 
_— 3 other in 191, and a good bar in debt upon an obligation with con- 
S. C. dition, quod nota. Br. Dette, pl. 172. cites 22 E. 4. 25. 

7+ Where the lord diſſeiſes his tenant, and the tenant brings aſſiſe 
and receuers, the rent due to the {ard ſhall he recouped in the da- 
mages. Per Rede. Br. Treſpaſs, pl. 270 Up 4 fl. 7. 10. 

Cro. J. 178. A. has a rent out of B's manor; B. mate. his bailiff of his 

Genet! manor. In account A. ſhall have nis rent by way of retainer. 
ſon v. jo 7 

Sexxle. S. P. Per Fineux. Kelw. 64. T. 20 H. 7. pl. 2. Anon. 

9. If a aiſſeiſor fells trees and repairs the houſes with them, and 
aſſiſe he brought againſt him, the ſame ſhall be recouped in da— 
mages, becauſe what was done was a commodity. Arg. Godb, 
53. pl. 65. Mich. 28 and 29 Eliz. B. R. Dike v. Dunſton, 

10. If a difſeiſer pays rent, it ſhall be recouped in damages. So 
if one enters as guardian, who is nt guardian, he ſhall have al- 
lowance for all reaſonable acts as a lawful guardian ſhould, Cro. 
E. 631. pl. 36. Mich. 40 and 41 Eliz. B. R. in caſe of Ireland v. 
Coulter. 

11. By the cuſtom of foreign attachment in London, if it be tct- 
tihed that the plaintiff was indebtcd to the ſame perſon whom he 
ſues, he may attach. Cro. E. 843. pl. 25. Trin. 43 Eliz. C. B. 
Hodges v. Cox. | 

12. If a truftee for ſale of lands for payment of debts diſburſes mo- 
ney of his own to the value of part, or of all the eſtate, he becomes 
a purchaſor pro tanto, or for all. Ch. Catcs 199. Paſch. 23 Car, 
2. Lambert v. Bainton. | 

13. A. conveyed lands in triſi for payment of debts; a rent of 
151. per annum was iſſuing out oi part of the lands and which were 
in the hands of B. a creditor; A. and B. dic. The executors 
brought a bill againſt the heir of A. and the truitees (who had ſur- 

rendered the lands to the heir as they inſiſted they had a power by 
the ſettlement to do to enable him to make a jointure) the truſtees 
ſay, they permitted B. to retain his rent towards ſatis faction of his 
debt. Decreed it was not to go in diſcharge of the debt and if any 
rent was due, there was a remedy at law, and no ground for this 
court to ſtop it, and ordered the heir to pay the debt with damages 
[ 5 58 ] for forbearing from the time it was charged on the lands, and 
with coſts, Fin. R. 65. Hill. 25 Car. 2. Lawrence v. Baſker- 
ville & al, | 
14. It was held that if A. owes B. 100/, by recognizance, and B. 


exves A. 50 l. or 101, upin any ſecurity what/ocuer, and A. ſues B. 
that 


Diſcount, 


that cannot compel A. to pay himſelf by way of retainer out of 
wnat is due to him, but they muſt take their mutual remedies, 
unleſs there were any agreement to the contrary. 2 Freem. Rep. 
28. pl. 31. Hill. 1677. In Canc. Sir William Darcy's cafe. 

15. Covenant upon a charter-party between the merchant and a 
maſter, the merchant was to pay fo much for freight, and the maſter 
to deliver the gods at ſuch a port; breach is affigned in non-pay- 
ment of the freight; the defendant pleads, that the maſter has da- 
maged, waſted and imbezled the goods to the value of the freight; and 
that there was a cr/?om to detain the money which ſhould be paid for 
the freight in lieu of the goods; plaintiff demurs; the court thought 
that plea good, though to a covenant, if there was ſuch a cuſtom, 
wherefore the plaintiff prayed leave to waive his demurrer and to 
take iſſue, which was granted. Note, ſuch a cuſtom there is be- 

tween the maſter at d ſeamen to deduct out of their wages 
what goods arc dared, which makes them the more careful, as 
ſeveral of the bar (Md. 2 Show. 167. pl. 159. Mich. 33 Car. B. 
R. Bellamy v. Ruſſel. | 

16. A. B. and C. were partners in a trade at Leyhorn, Upon 
account they 4:/ſolve their partnerſhip, and A. had his ſhare ſatis- 
fied him out of the ſtocæ. Many years afterwards A. had occaſion ta 
receive Soo dollars at Leghorn which was to be paid him for mer- 

handize by D. another /tranger which no way related to the partner”s 

trade. The 500 dollars were conſigned by bill drawn on F. F. by C. 
payable to A. to be received for his [ C's] uſe, and A. received them. 
C. ſued at lat for the dollars, A. ſues here to be relieved, and in/i/ts 
that he ought to detain the ſame, becauſe when the partner/hip was 
diſalved, C did covenant ts fave him harmleſs from all loſſes and 
damages due, or which might be due, or brought on, or wwh:chþ 
might or ſhould happen to him, the ſaid A. in relation to his part; 
and that lang after the diſſolutian of tae partnerſhip he was ſued by 
the Duke of Tuſcany for cuſt;ms unpaid at Leghorn, for the goods 
which belonged to the joint trade, which amounted to 601, and colts, 
which he had paid, and therefore inſiſted to retain ta pay himſelf out 
of the dollars, Mr. Attorney Jones ſaid the partnerſhip was long 
ſurrendered (I think he ſaid fourteen years) in all which time we 
have nothing to do with A. and the 500 dollars is paid only to our 
uſe, and no relation to the partnerihip. And the covenant to fave 
harmleſs is no debt, but only reſts in damages. And to the ſen- 
tence in law we are no party, nor ever acquainted with it. And by 
what evidence or taint defence made by A. the ſentence was given 
we know not. And'it is more probable when A. had his money 
in our hands he on defign to pay himſelf out of our money in his 
hands made faiat or no defence. And it is improbable that the 
Duke's officers thould be fo long neglizent of the dues to the Duke, 
and the plaintiff ſhould have given notice to the defendant. Ld. 
Chancellor ſaid, whether the bill of exchange was before or after 
the ſentence does not appear. Mr. Attorney objected, that this is 
ce a foreign attachment to pay what is due on one account, or 
occaſion out of another; an! the money is not due from C. only. 
but alſo from B. ill at lail it was anſwered, that C's covenant — 
tends 
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tends to all which A's part ſuffered, and decreed accordingly. 
Chan. Caſes 311, 312. Hill. 30 & 31 Car. 2. Gold v. Canham. 
17. In reſpect of @ company ſtoppage is allowed to be as good as 
payment; for it is the cuſtom of companies, that if they owe a man 
1001. oy will give him credit for ſo much; per Ld. Keeper 
North. * Vern. 122. pl. 112. Hill. 1682. in caſe of Cuuſon v. the 
African company: 

The reafon 18. Where an heir is a creditor by bend or judgment quzre, if 

9 he ſhall not retain? the reaſon being the ſame in the caſe of an heir 

' muſt be ſo AS it is of an executor; for neither can ſue himſelf. See 2 Vern. R. 


too, though 62. pl. 54. Paſch. 1688. in caſe of Sawley v. Gower. 


there is no 


inſtance of it. Arg. Chan. Prec. 178. Mich. 1700. in cafe of Hopton v. Dryden. 


T9. B. was indebted to A. A. dies leaving two children C. and 
D. B. takes C. and D. to board with hinfgika.executors of A. ſhall 
diſcount the debt due from B. with 5 hy of B. though it 
was a debt due by ſimple contract, and the Wyment of the diſ- 
count ſhall be no deva/tavit in B's executor, if there ſhould be any 
debts or bonds owing to B. and be afterwards put in ſuit againſt 
him, becauſe the diſcount was made for the neceſſary ſupport of in- 
Fants, and this court will protect him againſt any judgment at law on 
a devaſtavit. N. Ch. R. 159. Hill. 1 W. & M. Berriſte v. 
Berriſte. | 
20. Covenant to fave the leſſee harmleſs from a rent charge; it 
leſſee pays it without campulſiun, he pays it in his own wrong and 
muſt pay it again to the leſlor; but if. he is diſtrained for the rent 
charge and his goods taken, this is a breach of the covenant and 
not before, 3 Salk. 109. pl. 9. Mich. 9 W. 3. B. R. Hannam 
v. Redman. | 
21. An executor ſells a term to a creditor, and agreed that the 
creditor ue diſcount his debt out of the purchaſe money. But on 
a bill by the other creditors, he was decreed to pay all the money 
becauſe he purchaſed with full notice that it was a teſtamentary 
eſtate, and nothing came into the executor's hands as an equivalent 
for it to make up the quantum of the teſtator's allets. Cited 
Ch. Prec. 434. pl. 283. Hill. 1715. in caſe of Paget v. Hoſkins, 
as decreed in a caie when Ld, C. Cowper was Ld. Chancellor 
before. | 
22. A. and B. one aclothier and the other a dyer had carried on 
a trade betwixt them ſeveral years by ſetting off the money due. 
B. died inteſtate and indebted to ſeveral perſons by bond, who take 
out adminiſtration as principal creditors and ſue A. at law, On a 
bill by A. Ld. Macclesfield thought that carrying on a mutual trade 
ſeveral years by ſetting off and net paying money on either fide was a 
ftrong preſumption of an agreement tor that purpoſe and that other- 
wiſe they would not ſo long have continued their dealings; that it 
was the conſtant uſe between merchants and traders; and de- 
creed that A. ſhould be allowed on diſcount what was due to him 
from B. Ch. Prec. 580. pl. 350. Hill. 1721. Downam v. 


Matthews. | | 
23. If 
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23. If there be but the leaſt handle to direct an account ſo as to 
ſet off the other's debts it ought to be done; as if even in caſe of 
bond the intereſt had not been paid, but caſt up and allowed in goods 
this would intitle them to retain the whole againſt each as the 
account ſhould come out; per Ld. Macclesfield. Ch. Prec. 580. 
Hill. 1721. in caſe of Downam v. Mathews. 
24. A man cannot ſtop his rent for money due to him on a 
hend towards ſatisfaction of a ſimple-contract- debt; per Ld. Mac- 
clesfield. Ch. Prec. 582. pl. 350. Hill. 1721, in caſe of Dow- 
nam v. Matthews. 
25. A. took a nephew upon his father's death into his houſe and 
provided him with cloaths and ſchooling, and afterwards took him as 
apprentice, and in his books kept an account of expences for that 
and board, but from the_time of the apprenticeſhip omitted the 
im 500 1. by his will, and made B. exe- 
cuter ; after A's | . ſupplied the nephew with wines who lihe- 
wiſe received m9 due to B. and ja became indebted to B. conſider- [ 560 ] 
ably, The nephew ſued B. in the Spiritual Court for the 5001. 
Upon a bill brought in Chancery by B. firſt againſt the nephew 
and after againſt the aſſignees of a commiſſion of bankruptcy 
againſt the nephew and crols bill by them againſt B. the Maſter of 
the Rolls ſaid, that it was true that ſtoppage was no payment at 
law, nor is it fo of itſelf in equity; but then à very flender agreement 
for diſcountiag the one debt out of the other will make it a pay- 
ment, becauſe it prevents multiplicity of ſuits, and decreed an ac- 
count and the plaintiff B. to pay only the ſurplus after having de- 
ducted what is due from the nephew as well to himſelf as to the 
teſtator, but no /e on either ſide. 2 Wms's Rep. 128. Paſch. 
4A 
1723. Jeffs v. Wood. 
26. The plaintiffs were ſugar bakers at Briſtol, and Fry the in- NS. Rep. 
teſtate was a grocer there and bought ſugars of them, and they n 8 
bought blue papers of him for their ſugars; plaintiffs were indebted Hawkins 
to the inteſtate 30 l. for paper, and the inteſtate was indebted to them & dl. 
100 J. for ſugars. Inteſtate died inſolvent not leaving attets to pay .ag 
his debts, defendant Freeman takes out adminiſtration as principal 
creditor, and brings an action at law, againſt Lane one of the 
plaintifts and partners for goods ſold and delivered to him by the 
inteſtate, and gets a verdicti at latu and judgment thereupsn, Plain- 
t1ffs bring the bill, ſuggeſting that the inteſtate was indeited to them 
as partners in a far grea er ſum for grads fold and delivered, than 
they were indebted to him, aud pray an account, and that dedutting 
the debt due by them to the inteſtate they may have ſatisfaftion for 
the balance of the account out of aſſits. 
Defendant inſiſts upon the verdict at law againt Lane for 
goods fold and delivered to him upon his own iepurace account, 
and that if thoſe goods were ſoid upon the parcucriiip account 
Lane nad a good defence at law in the action brougat againſt him 
alone, and ſince he did not take the advantage of it at law, he 
ought not to be aided in a court of equicy; that here was not any 
prof of an agreoment to ſet one debt againſt anzther, nd without ſuen 
agreement ſtoppage is no payment either in law or equity. 
c 
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It was argued for the plaintiffs that it is reaſonable in mutual 
dealings among tradeſmen, that one debt ſhould be ſet againſt 
another, both debts being of an equal nature, and that a very "little 
evidence will be ſufficient to ſhew the intent of the partics, that 
it ſhould be ſo, and cited the cafe of Downam AND MaTTHEws 
in Canc. Hill. 8 Geo. to that purpoſe, that here was evidence that 
the plaintiffs h ving ſent to the inteſtate for the money he owed 
them, the inteſtate ſold them blue paper, and then ſaid ſurely they 
would let him alone now for ſome time longer, ſince he had fold 
them the paper, which ſhews plainly that he underſtood the value 
of the paper was to go in diſcount of part of the debt due to them; 
that there were no witnetles examined for Lane in the action 
brought againſt him ſo the merits not tried, and this verdict agaiuſt 
Lane could not exclude the reft the partners from "their 
equity againit the defendant; if that ig Dt ſhould Rand the 
plaintiffs would be obliged to pay 301. inteſtate's eſtate, 
when at the ſame time his eſtate was indebtec o them 1001. and 
no aſſets to pay them, ſo the plaintiffs would not only be ſtripped 
entirely of their demands but pay 30l. towards ſatisfying other cre- 
ditors demands, 

Macclesfield C. In mutual dealings between tradefmen it is 
rcalonable to ſuppoſe they intend one debt ſhould be ſet againſt 
the other, and the ballance only to be paid as it is pet ſtatute of 
bankrupts, and therefore the leaſt evidence of ſuch an intent is 
ſufficient. Here is ſufficient proof of ſuch intent between the 
partics, and though I ſhall be tender of relicving in this court after 
a verdict at law, vet in the preſent caſe, the verdict is not material, 
for it appears in the cauſe that the ſugars were part of the joint 
ſtock and per contra the paper was delivered to the uſe of the 
Joint-trade and not bought by Lane for his ſeparate uſe, and 
though Lane was the acting part. ier, and agreec for the paper, yet 
it was bouglit and employed in the joint trade, and though the 
verdict was ; againſt him ſingly yet he is but in nature of a truſtee 
for the other partners, and the caſe is the ſame in equity, as if all 
the partners ha d 2 actually bought the paper, ſince it was bought for 

their uſe and upon their account. 


Decreed that the defendant acknowledge ſatisfaction upon the 


Judgment, and that an account be taken between the parties and 
the balance due to plaintiffs be paid in a courſe of adminiſtration, 
but without colts, becauſe the defendant-is an adminittrator. 

N. B. This was an appeal from the Rolis, where the bill was 
diſimiſſed, that decree now reverſed and decreed ut ſupra. 

27. 2 Ges. 2 cap. 22. Where there are mutual debts between 
the tlaintiſf and d:fendant, or 4 either party ſue or be ſued, as exe- 
cutor or adminiſtrator, where there are mutual debts between teſtator 
or inte/tate and either party, one debt may be ſet againſt the other, 
and fuch matter may be given in evidence upon the general iſſue, or 
pleaded in bar, a: the nature of the caſe ſhall require, ſo as at the 
time of pleading the general | iu, where ſuch delt is intended to be 
[roked upon in evidence, notice ſhatl be given of the particular ſum or 
deli, ſu intended ta be inſiſted upon, and an what account it _ 
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Ine, or otherwiſe ſuch matter ſhall not be allowed in evidence on t 


general * i — 
28. Where a perſon who had ſtock in a company was indebted But 


to the company, and there was an expreſs by-law to ſubject the flock 0 fuch wh 
4 each member to ſatisfy the debts they ſhould owe ta the company, in law, and a 
uch caſe the company may ſtop to pay themſelves. Abr. Equ. member of 

a company, 


Caſes 9. cited as decreed per Ld. Macclesfield aſſiſted per Ray» ae 


mond Ch. J. and Price J. in the caſe of Hudſon's Bay Com- was one of 


any. the direct- 
hay. ors thereof, 


borrowed money of the company, but not on the ſecurity of the ſtock, and afterwards became 
bankrupt, and it was iuſiſted that by tate of ® 5 Ce. f. one account was to be ſet off againſt 
210th-r. But this was held not to be within that ſtat ate which ſpeaks only of mutual dealings 
and accounts, which is not this cafe, as the bankrupt had a fixt permanent intereſt in the ſtuck, and 
the money borrowed with regard thereto. And the court held, that the {an in the prefent caſe 
to the bankrupt was in their corporgte capacity wherein only he ſtood related to them, and held 
his ſtock, but was a loan by iat. pet, for which they could not ſlop his ſiact, which he 
held as a member of the in their corporate capacity. Trin. 1728. Abr. Equ. Caſes. 9. 
between Meliorucchii v. F :xchange Aſſurance Company. 
* Tis ſeems miſprinted for 5 Geo. 2. cap. 30. . 28. 


29. And it was reſembled te the caſe of the lord if a mansr and 
his copyholders, that the lord could not refuſe to admit a perſon to 
whom one of the copyholders had ſold his eftate on account of any 
debt due to the lord by that copyhalder, that as the lord of the manor 
in that caſe, though he had the freehold of all the copyhold eſtates 
in him, yet he had no right to any of the copyholders private copy- 
hold. Abr. Equ. Caſes 8. Trin. 1728. Meliorucchi v. the 
Royal Exchange Company. f 
30. It was held, that here a plaintiꝙ is executor, the debt ſet — O. 1 
off againſt his demand muſt be of an equal nature; that is a, © Gon 
Jpecralty againft a ſpecialty; but not a ſimple contract againſt a ſpe- in C. B. in 
cialty; becauſe a different conſtruction of the ſtatute might oc- — e of 
caſion a deva/tavit. Trin. 6 Geo. 2. Kemys v. Betſon. — 


ſon v. Stur- 


des, the court ſaid. that this being before the ſtatute 8 Geo. 2 was a right determinat oo, but not 
for the reaſon given. For how could any conſtruction make a devaſtavit? But if a ſtatute ſays or 


means, that a imple contract may be ſet off againſt a ſpecialty, ſurely that would be 2 good : 


jaſttication for the executor. gut the true reaſon ariſes from the deſigu of the act, which way 
„ prevort cirevity of ation, and the neceſſity for bill in charcery. For before the act, of a man 
q me for a leſs ſum than he owed, I could have no relief but in chancery; therefore t was the 
C1171 of the act 70 give the d fendant in ſuch caſe the ſume advantuge; as if he had brought ano ber crojs 
en for his demand. Now in the caſe of an executor, if he ſues a common perfon upon a bond 
en to the teſtator, he muſt recover; whereas if the deſcendant was to ſue him upon a fimple 
contract of the teſtator, he might poſſibly not recover, upon account of ſuperior debts. There- 
fore as the ſtatute intended to give a defendant the ſame, but not a greater advantage, he ought 
vt to be allowed to ſet it off. For the ſame reaſon a d-5: barr od by the ſtatute of limitatrns cannot 
e pleaded or ſet off, though it remains a debt; becauſe, if an action had been brought for it, the 
ſtatute might have been pleaded in bar. * [ 56 2] 


31. In an action of debt upon hond the defendant pleads that the N. 
plaintiff was indebted to him by ſimple coxtrof?, more than the ſum |. Geo. 2. 
mentioned in the condition of the bond. But upon demurrer to in c. E. in 
the plea there was judgment for the plaintiff; for that a ſimple 3 
contract could not be pleaded, or given in evidence by way of ſet ſon v. Sur. 
off to an action upon a bond. Mich. 6 Geo. 2. C. B. Stephens ges. Tre 
v. Loftyn. court ſaid, 

that the 


reaſon the court went upon was, that the ſame words of the ſame act of parliament 0 


Vor. VIII. U u 


uzht to 
rece:Yz 


: 
— — vb. — 2 . — 


—— CC CES — 
— 


562 Diſcount, 


rect we the tame conſtruction, and therefore as it his been fo determined in the caſe of eve. 
cuts, it onght to be tointhe eaſe of common perſons. But twely where the fm: wir of 
an a} are referrable to different things, there ought to be ent und ations made according 11 
the dg erent natures of the things, Now the cafe of acommon perſon plantift does not ſtand upon 
the lame teaton as that of a pluintitf executor. For if the exccutor was to be ſued upon a ſimple 
contract, here might poſſibly be no recovery ag:inſt lim. But if the common perſon plauititk 
was to be ſued, there muſt alu ys be a recovery agaiuſt him, whether the debt be by {pecialty 
or ſimple contract; and therefore in ſuch cate it ſeems to be a 4104 ſet off agauinſt the bond debt, 
Accordingly when the caſe went up into the King's Bench, the court were of this opinion, and 
would have reverſed the judgment of the common pleas, hut for this reaſon, that 5 fore the act of 
t 8 Go. 2. the penalty it lip ton the dit; and in that cate the debt pleaded as a fet off was nit 
ſo much as the penalty of the bond, though more than was duc by the condition of the bond, and 
therefore they ailirmed the judgment. : 


This action 32. Debt fer rent upon a pare! tcaſe; deſendant had by his pla 
— ſet off a debt by ſimple contract; to which plaintiff demurred. Per 
brought by Cur. a debt of an 7fortor nature cannot be ſet off againſt a ſuperior 
an admiai= demand. Judgment for the plaintiſſ.i cht for rent is equal ts an 
n. arc. action upon @ bond. Barnes notes 1909. Eaſt. 7 G. 2, 
Brown v. Holyoak. | 
33. The Ch. Juſtice and Probyn f. thought that a debt by 
fempie contra? might be ſet again}? a delt by bond, Page J. was of 
a contrary opinion, and Lee J. gave no opinion as to this point at 
all. 2 Barnard. Rep. in B. R. 338. Mich. 7 Geo. 2. Stephens 
v. Lofty. | 
= : 34. 8. Ges. 2. cap. I. makes the act of 2 Geo. 2. for ſetting 
12 Gen. 2, mutual debts one againſt another, either by being pleaded in bar er 
Caid rough given in evidence en the general i/ſue in the manner therein mentioned, 
a ago notwithſlanding ſuch debts are deemed in law to be of a different na- 
n ture, perpetual, unleſs in caſes where either of the ſaid debts fhall ac- 
not good on Crue by reaſon of a penalty contained in any bond er ſpecialty ; and 
demurrer t jn all caſes where either the debt for which the action hath been er 
. ſpall be brought, or the debt intended to be ſet againſt the m hath 
cutarly how accrued ar ſhall accrue by reaſon of any ſuch penalty, the debt intend:d 
much due. 29 be ſet off fhall be pleaded in bar, in which plea fhall be ſhewn how 
much is truly and juſtly due on either fide, and in caſe the plaint:!/ 
Hall r-eever in any ſuch action or ſuit, judgment ſhall be entered for 
no mere than ſhall appear to be truly and juſtly due after one delt 
being ſet out againſt the other as aforeſaid. 
S. C. cited 35. In debt for rent brought by an adminiſtratrix upon a led 
. = by pare! the detendant would have ſet off a ſimple contract debt; but 
=, cafe of the court held, that the plaintiff's demand being equal to a bond or 
Huchen- ſpecialty, a debt by ſimple contract could not be tet off againſt 1t, 
lon Stur. Paſch. 8 Geo. 2. C. B. Brown v. Holyoak. 


ges, bu the 

court ſaid, the ccurt of King's Bench held it might, and the Ch. Tuſtice ſaid, there could be » 
Age:, of a drvafiuyir from ſuch a conſtruction, but the act of parliament would be a ſufficient 
juſtification. And either at that time the ſtatute oi the 8 Geo. 2. had paſled, or immediate} 
Followed, which took away all doubts, 


[ 56 2 ] 36. Civenant was brought ien indenture for non-payment of 
Ibid. azo. Tent: Defendant pleaded nan it factum, and gave notice upon hi 
S. C. the Plea to ſet off ſeveral ſums due to him upon covenants in the fame deed, 
court held, for ſpurring up land at a certain ſum per acre. The queſtion was 


that the : : x R : he's 
bene Whether upon this plea defendant could give in evidence his de 


offered to mand, by virtue of the late act of parliament. Mr. Juſtice Den- 


tom 
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ton, who tried the cauſe at the laſt aſſizes for Suffolk, being of de Ziven by 


opinion he could not upon this iſſue. It was urged for defendant, 
that his debt is a certain demand, for which he might have 
brought an action of debt, and that the debts are mutual of the fame 
nature and degree, and both debts ariſe upon the ſame contract 
that the plea is a general iſſue, and that thereupon a bond might 
have been ſet off againſt a bond; and therefore this is a cafe within 
the nature and meaning of the act. On the other fide, it was in- 
ſiſted, that defendant's plea is intirely inconſiſtent; he denies 
the deed, and at the fame time makes a demand under it; he might 
have pleaded a general iſſue without denying the deed, or might 
have pleaded the matter ſpecially ; that the court upon motions to 
plead double, never give leafe to plead contradictory matters; 
Cur. adviſ. Barnes's ngt&ggjn C. B. 199. Mich. 8 Geo. 2 Gower 
& Ux. v. Hunt. 


37. Plea delivered in the country held to be bad, though with 
notice to ſet off a mutual debt, which notice muſt neceſſarily be 
proved at the aſſiſes by the perſon that delivered it, with the plea; but 
the plea being delivered the firtt day of laſt term, and the country 
attornies both living in the ſame town, the judgment was ſet aſide, 
and coſts were ordered to attend the event of the trial. Barnes's 
notes in C. B. 177. Trin. 8 & 9 Geo. 2. Taylor v. Lawſon. 

38. The plaintiff's huſband to whom ſhe was executrix, had by 
letter of attorney appointed the defendant his /feward; the defen- 
Cant received of the tenarts ſeveral ſums of money for rent after the 
teflator”'s death. The plaintiff brought this action in her own 
name, and not as executrix, for the money fo received, as received 
to her uſe; notice was given to ſet off againſt the plaintiff's de- 
mands certain ſums that were due from the teſtator to the de- 


fendant; but at the trial the defendant was not admitted to ſet off 


what was due from the teſtator to him, becauſe the plaintiff had not 
declared as executrix, but in her own right, This was a caſe re- 
ſerved at Lincoln aſſiſes for the opinion of the court on the con- 
ſtruction of the ſtatute 2 Geo. 2. cap. 22. ſ. 11, Per Cur. the 
plaintiff muſt have the benefit of her verdict. Caſes of Pract. in 
C. B. 151. Trin. 11 & 12 Geo. 2. Shipman v. Thompſon, 

39. A. by bill againſt B. prayed relief and a diſcovery, and pro- 
cceded in an ation at law upon the ſame account. B. applied to the 
court that plaintiff would make his election which court to pro- 
ceed in. A. elected to proceed at law, but had leave to proceed 
here likewiſe, as to ſo much of his bill as ſought a diſcovery. A. 
amended his bill on payment of coſts, by ſtriking out that part 
which tended to pray relief, Thereupon the bill was diſmiſſed of 
courſe, becauſe it prayed only a diſcovery, and the coſts to B. taxed 
at 381, But A. gel judgment at law, and damages and c:/ts ta 
440/. for which B. was taken in execution and lay in cuſtody, but 
at the ſame time took out an attachment againſt A. for the coſts 
in this court. Upon a petition by A. praying he might dedu&? the 
38 1. cofts incurred here out of the 440 l. recovered againſt the defen- 


dant at law, Ld, Chancellor ſaid, the petition ſeemed very reaſon- 
| UsS3z able, 


defendant 
ouglt to 
have been 
received at 
the trial, 
being to ſet 
off a certain 
debt of equal 
pF ce with 
th- plaintiff's 
d-mand ; 
the general 
iſſue muſt 
be under- 
ſtood to be 
any general 
iffue. A 
new trial 
W:S or- 
dered. 
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able, and that he would grant it if the precedents of the court 
Juſtify it, which yet he doubted, becauſe the bill of diſcovery was 
diſmiſſed out of court; and ſo would make no order, but directed 
it * to ſtand over, that the plaintiff might ſcarch for precedents. 
Barnard. Rep. in Chan. 428. Hill. 1740. Geeriſh v. Don- 
accon. . 

40. In debt on bond the declaration ſet forth that defendant be- 
came bound to the plaintiff, being one of the bearers of the verge 
of the King's court of the Marſhalſca, and an officer of the 
King's houſehold, in the ſum of 8 l. defendant pleads, that the plain- 
ti F is indebted to him ſeveral ſums, (by ſimple contract) amounting in 
the whole to 251. which is due and unpaid, and is ſufficient to ſatisfy 
and diſcharge the plaintiff's demand of 81. The plaintiff prays, 
that the condition of the bond may be g,-olled ; which being done, 
it appeared to be a bond for defendant WE*8frrance to an action 
brought in the Marſhalſea Court by a thir n. The plaintiff 
demurs, and upon joinder in demurrer the quèſtion was, whether 
the debts ſet forth in defendant's plea, could be ſet off againſt the 
plaintiff's demand. And the court held they could not; for the 
flatute 8 Geo. 2. which allows the ſetting off ſimple contracts 
againſt bond debts, appears plainly to relate only to bonds conditioned 
for payment of money; whereas this is a bond for the parties appear- 
ance at the ſuit of a third perſon; and though it was given to the 
cer, and (being not aſſignable), the action brought upon it muſt 
be in his name, yet he is only d truſtee for the real Pain and does 
not ſue in his own right. The caſe is the ſame, as if one was to 

as executor, and defendant was to ſet off a debt which the execu- 
tor owed him in his own right, which would certainly be ill. If 
it was otherwiſe, there would be an end of all ſuch bail bonds, 
which are taken for the furtherance of juſtice; for then, wherever 
the officer who takes the bond, happens to owe defendant money, 
the plaintiff's ſuit muſt be rendered ineffectual. The court there- 
fore diſallowed the plea, and the plaintiff had judgment. Trin. 14 
& 15 Geo. 2. C. B. Hutchenſon v. Sturges. 


For more of Diſcount in general, ſee other proper Titles. 


fm nn, 


* Dilmes, [or Tithes. ] Fol 


* Tithes 
are an 
eccleſiaſtie 


(A) Predial. cal inherit- 
ance, col- 
[What ſhall be ſaid to be Predial Tithes.] — ere 


of the lands 
and of their 


[1- 0 R M' is a predial tythe, though it comes in part of the proper na- 


induſtry ot, d part of the ground. Mich. 8 Jac. — 
WL. only to Cece 
B. Co. Magna Ch 294 clefiatical 
perſons by the eccleſiZFal law, and therefore no unity of poſſeſſion can extinguiſh or ſuſpend 


them, but that notwithſtanding any unity they remain, ſo that they may be demiſed or granted to 
ny ſpiritual man, notwithſtanding any tuch ſuſpenſion ; per Car, 11 Rep. 13. b. Mich. 10 Jace 
C. B. in caſe of Priddle v. Napper. | | 


[ 2. Pigs are predial mixed. Mich. 8 Jac B.] [ 56 5 ] 
[ 3- Se wool and lamb are predial mixed. Mich. 8 Jac, B.] 

[ 4+ Vinum is a predial tythe. Co. Magna Charta 649. ] 

[ 5. Linum & canabum is a predial tythe, Co. Magna Charta 


649. ] | 
f 6. Canabum is a predial tythe. Co. Magna Charta 649. } 
5 Hops are properly predial tithes. Mich. 8 Jac. B.] 
| . Thoſe that come from the fruits of the earth, as pama, pira, 
pruna, volema, and fructus hortorum, and maſts of oak and beech 
are predial tythes, Co. Magna Charta 649. ] 


(B) Mixed. 


{ 1. M IXED tythes are thoſe that come of cheeſe, milk, &c. 
or ex fœtibus animalium que ſunt in paſcuis & gregatim 
— ut in agnis, vitulis, hedis, capreolis, pullis, &c, Co. 
Magna Charta 649. | 
[ 2, Tithes of pigs are mixed tithes. Mich. 8. Jac. B.] 
3. lool and lamb are mixed tithes. Mich. 8. Jac. B.] Agreed that 


a ; : wool and 
lamb are included within ſmall tithes. Poph. 44. Trin. 16 Jac. in caſe of Nicholas v. Ward, 


4. Tythes of cheeſe, calves, and lambs are mixed tythes, Co. 
Magna Charta 649. adjudged. ] ; 


Uug (C) Of 


bf conies in 
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(C) Of what Things [Animals] they ſhall be 
paid de ure. | 


Cro.C. [i. TITHEs ought to be paid in Lind de jure, of wa: 


822 and honey of bees in an hive, Mich. 15 Car. B. R. be- 


2510 honey, tween Barefoot and Norton, adjudged in a prohibition upon a de- 


—Jo-447. murrer, and a conſultation granted. 
pl. 10.S.C. 


as to tithes of honey.— F. N. B. 51. (G) as to honey and wax. 
pigecus. Mich. 14 


® See (5) [ 2. Tithes ſhall be paid de jure ok ons. 
e Jac. B. between * Whately and Hanbur ed. Hill. 15 Jac. 


(2) "a 5. B. R. reſolved, and a prohibition denied in Mf Galtrell's cate 
+ 


— of 4 . 
33 the Inter Temple, ] 
Rep. 2. Jones v. Gaſtrill. S. C. accordingly. If they were ſpent hy the owner in his houſe 
no tithes ſhall he paid of them. Lit, Rep. 311. Mich. 5 Car, C B. Flower v. Vaughan. 
ot. 247. . C. & . P. Litt. Rep. 48. Trin. 3 Car. C. B. S. Poo —Doves na dove. 
houf- may pay tithes by cuſtym. Vent. 5 Hill. 20 & 21 Car. 2. B. R. Anon. Protunition 
to th Spiritual Court for tithe-pigzons on ſuggeſtion that they were tpent in the houſe. Holt 
doubted. 12 Mod. 47. Mich. 5 W. & M. Badgerley v. Wood. 


No tithes [ 3. No tithes de jure without a cuſtom ought to be paid for 
eee concys, becauſe they are fere naturg. Trin. 8 Car, B. R. be- 
a warren; tween Worden and Benet, after a prohibition granted, a conſulta- 
and Ley tion denied per Curiam for the cauſe aforclaid. P. 13. Car, 


: g F j n — . . 
- > Sq, B. R. between Sir John Bruen and Dr. Bradiſh per curiam, and a 


warrener prohibition granted accordingly. Hill. 13 Car. B. between 
cannot call Vincent and Tutt a prohibition granted, and for a prohibition 


them cuni- 4 LEG 145 
culos fass, Pleaded by the parſon to have them by preſcription. Mich, 14 


and it is nut Car. B. * Regis, between Williams anc Wilcox, a prohibition 
felony to granted. Mich. 5 Car. B. R. between Damport and Onge a 
oo ee ' prohibition granted. 

Þ25 no property 1n the old conies, but that the better queſtion is, if tke parſon ſhould have tithes 
of the ſucklings, and a prolubition was awarded; 2 Koll. Rep. 45S. Trin. 22 Jac. B. R. 
Hes alias Hawes's cafe, ——-- | thes vrught to be paid for conies ; per Doderidge J. to which 
the court affented. 2 Roll. Rep. 2 Hill. 15 Je. in cate of Tones v. Gaſtrill.— A ſuit was 
in the Spiritual Court for tithes of conies in a warren, but it being 1vggeitee that it was without 3 
ſpecial cuitom a prohibition was granted rer tot. Cur. the court having proceeded only on a libel, 
Keb 602. pl. 77 Mich. 15 Car. 2 B. R Towerſon v. Winger. —2 Keb. 140, 141. Pl. 
10. Hill. 18 & 19 Car. . E. R. Webb v. Newman. S. P. —— ——S. P. by Richardſon cited to 
hie been agreed. Litt. Rep. 14,—— — Ihe demand of titties of conies is againſt common 
right; admitted per Cur. H. rd. 188. Paſch. 13 Car. 2. in Scacc. Randal v. Head. 2 Mod. 
77. S. P. obiter. Paſch. 28 Car. 2. Vent. 5. Hill. 21 & 22 Car. 2. B. R Anon. that a warren 
may pay tithes by cuſt m. —Conies are not tithable unleſs by cuſtom; per Berkley J. Mar. 
55. pl 87 Nich. 15 Car. Anon. 


* By ; 
560 4. No tithes de jure are to be paid for fi/h taken in a common 
A $. P. river. Paſch. 5 Car. B. R. a prohibition granted to ſtay a ſuit 
and ſeems for tithes of ces taken in a common river within the pariſh of 
to be S. C. Parton in Weſtmorland; and Hill. 9 Car. a prohibition was 
_— ,cauted to ſtay a ſuit * for tithes of trouts in the fame river; but 
de court feemcd to be divided whether tithes were due or not, but 


— 0 | they 


—— e-* © 14 
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they granted a prohibition, for that the law ſhould be decided but ns re- 
ſolut ion. 


thereupon, and this was between Dawes and Huddle{tone, ] zun 
ard ſon ſaid, that perad venture it may be by cuſtom, otherwiſe tithes are not payable for fifh 
tiken in rivers. Vent. « Hill. 20 & 24 Car. 2. B. R. that by cuſtom tithes may be paid 
of fiſh in a tiver. Fiſh 1 a river are not tithable unleſs by cuſtoms Mar. 17. pl. 41. 
Paſch, 15 Car. 1. Anon. 


5. If a nan hath pheaſants, and keeps them within an incleſed a — 

. . - | 1011 WA 

2994, and clips the tings of the pheaſants, and from the 1 — 
and brings up young pheaſants, no tithes ſhall be paid of tfeſe eggs upon a ſure 


or young pheaſants, becauſe they are not reclaimed, but continue mite that 


fire nature, and would go out of the incloſure if their wings the cn 
were not clipped. Mich. 11 Car. B. R. between Winbroke and tjrhes 
Evans, a prohibition was granted; but it was ſurmiſed that no tithe — 
was paid for them ina circuit called the Chikerme in the lr 
ſame county, {cilicey s, and ſo preſcribed in non decimando; Mar. 26. in 
but the court gran 


It becauſe they were feræ nature. ] pl. 59. 
Patch. 15 
Car. B. R. Auon. 


6. No tithes ſhall be paid in kind, without a cuſtom, for f/Þ Line, &c. 


taken in the high ſea out of any pariſh. Hill. 14 Car. B. R. between _ tithes of 
7 W 


Long and Dircel, per Curiam, and a prohibition granted accord- pe 


ingly; and Juſtice Jones ſaid, that upon an appeal to the delegates f; the de- 


out of Ireland in the Lord * Deſmond's caſe it was agreed, that fond — 
med 4 Cuts 


for ſuch fiſh jo taken, only perſonal tithes are due, deductis expenjis. | fon Ks. 
for the owner of the fiſner- boat to have one moiety of the fith and the fiſhermen the other motety 
and that the owner uſed to pay the 10th of his morety to the parſon, in diſcharge f all tithes of 
filth, &c. The court held it a good ſuggeſtion, becauſe at common law no tithes are due for fiſh 
taken in the tea, it not being within any pariſh; and therefore when the parton by the cuſtom 
ought to have the tithes of them, he ought to take them according to the cuſtom ; and that * 
tenth of a molety may be a god ditcharge of the whole. Noy. 108. Mich. 44 & 45 Eliz. Hol- 
tand v, Hele. 

Cro. C. 264. pl. 12. Trin. 8 Car. ſeems to be S. C. of Ld Defmond and the ſuggeſtions were; 
becauſe fiſh in the ſea or great rivers are ferœ natur#, and not titheable. Secondly, Becauſe the 
ſea is not within any parith, fo as no ſpiritual perſon can ſay it is within his parith where the fiſh 
is taken, but the prohibition was denied]; for tithes of fiſhes are uſually paid in Ireland, as Jones 
armed. 

In prohibition the court held, that tithes of fiſh caught in the fea are not due without a cuſ- 

tom, and therefore a cuſtom to pay leſs than a tenth part mav he good. 1 Lev. 179. Paſch. 18 
+ Car. 2. B. R. in caſe of Sheppard v. Penroſe, ———2 Keb. 2. Pl. 4. S. F. in S. C. 


Sid. 258. pl. 2. S. P. in S. C. see (S) pl. 4. + 567] 


7. No tithes ſhall be paid in kind de jure, without a cuſtom, for A packs 
fiſh taken in a common river which is not incloſed, as in a ſtew in- el * 
claſed, becauſe they are in feræ nature though they are taken by one fiſh, and 
that hath a ſeveral fiſhery there, and though the place where they are the FR 
taken be within the pariſh of that parſon that claims them, for this is | obibiti * 
a perſonal tithe, in which tithes ought to be paid deductis expenſis. becauſe 
Paſch. 15 Car. B. R. between Gold and Arthur, and others, a "07 ON 
prohibition granted, where the ſuit was for the tithes of ſalmons in ber 
the river of Exe. Mich. 15 Car. B. R. between Wiſlake and the the c urt 
ſaid Arthur and others, a like prohibition granted upon the ſame — 3 
matter between other parties. ] oh” 
many places fiſh are tithable, as ſalmons in the river of Exeter, and herrings in 1 armouth. 
Palm. 527. Hill. 3 Car. B. R. Anon. S. P. cited Cro. C. 264. in pl. 12. Trin. 8 Car- 


E. R. Anon. And that they pay them to the par ſon of tl. pariſh where they are landed, —— 


Cro. 


Uu4q 


. — 
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Cro. C. 229. Hill. 9 Car. B. R. Richardſon ſaid, that in Yarmouth was a ſuit for tithes of her- 
rings taken iu the ſea, but they could not prevail. Jones ſaid, that in his country of Wales they 
uſed to pay tithes for herrings; and in Ireland it is a common courſe to pay tithes of ſalmons taken 
in nvers. Richardſon ſaid that that peradventure, may be by cuſtom; otherwiſe tithes be not 
Payable for aſhes taken in rivers. 


S. C. cited 8. Not of turkies or their eggs, nor of tame partridges or phea- 
dat the fants, becauſe feræ naturæ. Mo. 599. pl. 822. Mich. 37 Eliz. 
Maſter of Hugtdn v. Price. | 


the Rolls | 
ſaid, he could not ſee byÞturkies are birds as tame as hens or other poultry and therefore muſt 
pay tithes; that it is true, if e are once pard of the rpg, there cn be no demand made a fecund 


time in reſpec of chickens hatched afterwards. 2 Wms's Rep. 462. Trin. 1728. Carlton v. 
Brightwell. : 
But by 9. Fiſh and rabbits are 1 tithes merely, of which no 
. tithes are due by the law of the land ;gagr, Henden Serj. Arg. Het, 
tithes may 0 RI | 
aun 13. Paſch. 3 Car. C. B. 
of them and ſo of doves in a dove-houſe. Vent. 5. Hill. 20 &2 
10. A decree for tithe contes, and tithe wood, Toth. 284. cites 
Shires v. Burgoine. 12 Car. 


* (D) For what Things they ſhall be paid de Jure. 


mould : 
nave — Ot F F: eehold 0 
but one | 


letter. 
[ 7. N O tithes ſhall be paid for ſuch things as ds nit grow 
and renew from year to year by the att of God, Co. 11, 
See (8) 11 Dr. Grant 16. 
.J. [ 2. No tithes ought to be paid de jure for houſes of habitation, 


If Co. 11, Dr. Grant 16. ] 


Libel for [ 3- Nor for any rent reſerved upon a demiſe made of houſes of 
Your a habitation. Co, 11. Dr. Grant 16. ] 

London ; th: Cefendant, ſuggeſted, that the houſe, &c. was formerly a priory, which 
was diſcharged frum payment of tithes by a bull, &c. and tliat it is enacted by the ſtatute 31 H. 
8. dy which the policſlions, &c. were given to the crown, that the king and his patentees ſnould 
hold the ſame diſcharged of tithes in the ſame mainer as the priors, &c. but a conſultation was 
awarded, becauſe the later fetute 37 H. 8. cap. 13. 0 dans that ail tu es in Landon ſhall pay tithes 
according to therr ordinances there, and fo that ſtatute extends 1 all buſt, pt theſe “ of noblemen which 
are excepted. Mo. 912. pl. 1236, Paſch. 33 Eliz. B. R. Green v. Pipe.———Cro. E. 276. pl. 
6. S. C. adiudged accordingly.———It appears by Linwood de Decimis that tithes were pa able 
in London for houſes before the ſaid act of 37 H. 8. but the quota was doubtful, which is re- 
medied by the iaid act and decree made thereupon. Hard. 116. Trin. 1658. Scace. Langham 
V. Baker, & al”. 

Parſon ſued for 28. 9d, per pound for tithes for houſes in London according to 37 H. 8. An 
iſſue was directed to try, whether leſs than that ſum had ever teen paid, although no proof th. 
there had been any regular modus. MS. Tab. Feb. 22, 1722. Bennet v. Treſpaſs. 

Of the caſtom of pay ing tithes of houſes in Londen and of the ſtatute and decree of 37 H. 8. Vide G. 

Equ. R. 191. Mich. 12 Geo. in Scacc, Bennet v. Treſpaſs, Becket and Whitehall. 

On: $] 

3 [ 4- 5 H. 4. Rotulo parliamenti, numero 66. the commons pray; 
* of Cot. that whereas many of the lieges of the king are often vexed and 
ton's Re- troubled by parſons and vicars of holy church by citations and cen- 


cores is5 ſure of holy church; for tithes of fone and flate worked and drawn 


A. 2% out of quauries, of which no tithes are paid, that he would _ 


mc 6 Cs. 


Diſmes, [or Tithes.] 


to grant, that if any prohibition be made in the caſe, that no con- 


ſultation be granted to the contrary. 


F 


(E) Anſwer. The King will adviſe. 


Sf NO tithes ſhall be paid of quarries, becauſe they are part 


of the freehold. Hill. 11 Jac. B. R. per Curiam. ] 


2. No tithes ſhall be paid de jure for coal, Hill. 14 Jac. B. 


R. per Houghton. ] 


tithes are due of ſlates, nor quarries ef ſlate or cole, 
Lyd v. Watts. For tl 
the ſurface where the 
P. cites the Regiſter 
to quarries; per Jones 
are part of the frecholTand not tithable. 


[ 3. Sono tithe ſhall be paid for turf which is to burn. Hill. 14 
Ja. B. R. per Houghton. Hill. 11 Ja. Br. per Curiam. ] 


0. E. 277. Lyile v. Watts. S. C. 


y Richardſon. Litt. Rep. 147. Paſch. 4 Car. C. B. 
erRley. Mar. 58. pl. 89. Mich. 15 Car. obiter. - Gravel and chalk 
Mod. 35- pl. 34. Hill. 21 22 Car. 2. B. R. 
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— 


Fol. 637. 


— 


This is 
Printed 
here as in 


the original. 


— Reſolved 
that no 


Mo. 908. pl. 1275. Paſch. 34 Eliz. B. R. 


may have the tithes of the graſs and the corn growing on 
Br. Diſmes, pl. 18. 8. 


J. P. as 


Turf is part 


of the free- 
hold and 


not tithable. Mod. 35. 1. $4. Hill. 21 & 22 Car. 2. B. R. Anon. 


[ 4. 33 E. 1. Libro parliamentorum 105. de parſonis & vicariis 
petentibus decimam in Cornubia, ubi rex ſolvit annuatim epiſcopo 
Exoniz pro decima prædicta. Ita reſponſum. Fiat ſicut fieri 
conſuevit tempore comitis & regis; and over this is writ, 
STAGMEN CORNUBLE, it ſeemed intended tithes de Stanno. Vide 
Rotulo Parliamenti. 8 Ed. 2. Membrana 15.] 

[ 5. No tithes ſhall be paid of lime, becauſe it is part of the 
freehold. Mich, 13 Jac. B. between Thomas and Perrie, per 


Curiam, ] 


See pl. 8. 


S. P. by 
Richardſon 
Litt. Rep. 
147. Paich. 


; 4 Car. C. B. 
It was agrecd clearly that no tithes ought to be paid for &i:&, becauſe it is part of the ſoil ; 


and ſo it had been often adjudged. 2 Mod. 77. Paſch. 28 Car. 2. C. B. Stuuttfill's caſe. 


A man 


ſhall not pay tithes for brick or clay; cited by Barkley J. to have been ſo adjudged, Mar. 58. 


Mich. 15 Car. 
* 


[ 6. If a man be ſeiſed of lands within a pariſh that uſed to pay 
tithes, and makes a nurſery thereof for imps and plants of ſeveral 
kinds of fruit, as apples, pears, plumbs, &c. and of aſhes and after 
ſells ſeveral of them to flrangers, out of the pariſh to le tranſplanted, 
he thall pay tithes of this nurſery to the parſon, for though the imps 
are part of the frechold fo — as they continue * there, yet when 
they are tranſplanted, they are ſevered and taken from the freehold; 
and if this ſhall be permitted, the parſon may be defeated of the 
tithes of all the land in his pariſh by 9 it into nurſeries. 
Hill. 14 Car. B. R. between Gibbs and Wiburn, adjudged per 
Curiam upon a demurrer and a conſultation granted accordingly. 


Intratur, Mich, 14 Car, Rotulo 75. 


Cro.C. 526, 
pl. LO S. Go 
according» 
ly.———Jo. 
416. pl. 3. 
S. C. ac» 
cordingly. 
per tot. Cur, 
If they 
are (old and 
tranſplant - 
ed within 
the ſame 
pariſh, t 
ſhall _ 
tithe, Hard. 


380. Mich. 16 Car. 2. in Scacc. Grant v. Hedding. 


[7.1f 
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Diſmes, [or Tithes. ] 


Mar. 53. pl. [ 7. If a man cuts a coppice of wood, and thereof pays his tithe, 

+ oat" and after, before any new germens grow, he grubs up the root: 

64, 35: g. and ſtumps of trees, he ſhall not pay tithe of them, becauſe they 

dut it does Are parcel of the freehold, and not annually renewing, Mich. 15 

——_— Car. B. R. between Bedtord and Dr. Skinner, per Curiam, and 

12 any . . + . - ”. 

, prohibition granted accordingly. } 

was granted. 

See pL 4. 8. In Doderidge's Hiſtory of the Dutchy of Cornwall, fol. 122. 
it is ſaid that there is paid yearly to the Biſhop. of Excter for 
the tenth of the coynage of Hane in Devon and Cornwall 161, 
135. 4d. 

From (F) 

w(Q) 

ſhould have 

been all one - . A 

letter, but F) Tithe of Hs 

put here as 

in Roll. 

Prynn's . ROT ULD Parliamenti 17 Ed. 3. numero 51. the 

Areca: commons pray, that no man be drawn in plea in court 

ton's Re- , . p . 5 

cords zo. Chriſtian for tithes of wood or under-wood, uni 77 ſuch place; 

numero 1. where fuch tithes have uſed ta be given, | 

lame peti- | 


tion and anſwer. Same Record cited 2 Roll Rep. 122. Mich. 17 Jac. B. R. in cafe of tlæ 
Earle of Clanrickard v. Lady Denton. —Same petition and aufwer cited 2 Init. 642. 


(G) Anſwer. 


fr. 1 Er it be done of this as it hath uſed to be done before 
theſe days. ] 


Prynn's [ 2. 18 Ed. 3. numero 12. the commons pray, That as a con- 

1 ſtitution is made by the prelates to take tythes of all manner of 

cords has wood, which thing was never uſed, and that niefs and wives might 

nothing of make teſtaments, which is againſt reaſon, that it would pleaſe by 
oy —_ him and his good council to ordain a remedy, and that his people 

1 elfe. ſhould remain in the fame ſtate as they had uſed to be in the time 

wherein of all his progenitors, and that prohibitions ſhould be granted to al! 

— x thoſe who are impleaded of the tithes of wood without having 4 

obſerve. conſultation. } a 


Palm. 38. Mich. 17 Jac. in arguing the caſe there it was ſaid by Serjeant Henden, that original 
tithe was not given to the clergy of wood before John Stratford archbiſhop of Canterbury 17 F. 
® 7. made a conſtitution that tithes ſhould be paid within his juriſdition of ſylyva cædua, and that 
at the next parliament 18 E. 3. and at every parliament till 16 R. z. the commonalty complained 
thereof, 1 
f * This is miſprinted for (3.) 


(H) Anſwer, 


Diſmes, [or Tithes.] 


(II) Anſwer, the King will that Law and Reaſon 
be done. | 


II. 21 EP. 3. numero 48. The commons prayed, That 
whereas the arch-biſhops and biſhops had lately or- 
dained a conſtitution to give tythes of under-woed ſold only, where- 
as before theſe days no tithes were = now the people of 
holy church, by force of the ſaid conſtitution, take and demand 
tithes alſo of groſs-wood, as well as of under-wood, ſold and not 
ſold, againſt what t ſed time out of mind, to the great 
damage of the co » of which they pray a remedy. ] 


(I) Anſwer. 


[ 1. THE arch-biſhop of Canterbury, and other biſhops, have 
anſwered, That ſuch tithe is not demanded by reaſon of 
the ſaid conſticution, but of under-wood. ] 
[ 2. 25 Ed. 3. 2. parte numero 37. the commons prayed, That no 
tithes ſhall be paid of wood, but where it hath uſed to be paid, and 
not of groſs-wood. ] 
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— Accomm, 
Fol. 638. 
— 


Prynn's 
Abr. of Cot» 
ton's Re- 
cords 60. 
Number 43. 
has the ſame 
petition and 
anſwer. 


Prynn's 
Abr. of Cote 
ton's Re- 
cords 30. 


number 37. ſame petition and the anſwer was, that the King will be adviſed. 


(k) Anſwer. The King will adviſe. 


[ 1. 43 Ed. 3. numero 17. The commons prayed, That it be 
declared in what caſe tithe of wood or under-wood ought to be 
given of right in places where it has not been given before theſe 
days; and alſo that it be put in certain what manner of wood ought 
to be called filva cædua; and that in caſe any be impleaded in 
court chriſtian of tithe of wood or under- wood, that a prohibition 
be granted thereafter, and an attachment thereupon in Chancery, 
as well to the judges as parties, as is accuſtomed in other caſes, 
without having a conſultation. ] 


and the anſwer was, that the ſtatute ſhall be vb 


Prynn's 
Abr. of Cots 
ton's Re- 
cords 10g. 
number 
117. The 
petition 
was, that 
ſilva 
cedua may 
eſpecially 
be declared; 
ſerved, 


(L) Anſwer | 


T r—m_ A ro erm NOT ry - 


— — . _ - 
— — yy — OO 


=_—_ Diſmes, {or Tithes.] 


(L) Anſwer. 


( 1. LE T the ſtatute in this caſe ordained be kept and held. ] 


Prynn's [ 2. 45 Ed. 3. numero 23. Item, the earls, barons, knights, 
8 and other of the commons, complain, that where they fell their grois- 
= he 7 wood of the age of 20, 3o, or 40 years, or of greater age, to mer- 
E. z. num- Chants, to the profits of themſelves, and in aid of the king in his 
ber 23. i a war, parſons and vicars of churches implead and trouble the ſaid 
perinon merchants in court chriſtian for the tithes of the ſaid wood, _— 


- Mr 
x oo" by theſe words Silda cædua, whereby not fell their wo 
of the realm, of 


nat obſerve at the true price do the great damage of 
ly a fit remedy, and 


ſuch pet hich they pray the king and his council ® to? 
235 to wood declare and interpret openly theſe words ſilua cædua, as to the intent 


tion there 


in that of the commonality under-wacd ts compriſed in theſe words, and ni 
7er. 7 5 
Tue com. Zrees of ſuch age. 


mon law is a prohibition in itfelt that a man ſhall not have tithes of great trees as of ſylva cxdua. 
Br. Prohibition, pl. 1. cites 9 H. 6. by Paſton, and ſays that ſo it appears elſeu here that the 
ſtatute 45 E. 3. which gives prohibition in this caſe gives it as it was uſed before, which proves 
that protubition was thereof at common law, and that this was ufurped upon the common law. 
Alt is to be underſtood that this act uſes theſe words, groſs-boyes, and that haut-tois, or 
- bois, which word is alſo uſed in the books of 50 E. 3. andg H. 6. And in this act this 
word (groſs) fignified ſpecially ſuch woud as bas been, or is, either by the common law or cuſ- 
tom of the country, timber, for this act extends not to other woods, that have not been, or wil! 
not ſerve for timber, though they be of the greatneſs or bigneſs of timber. And it is to be ob- 
ſerved that the protibition in 50 E. 3. for ſumg for tithes in court chriſtian of groſs-bois was 
grounded upon the common law, without mentioning of this act. 2 Inſt. 642, 643. 

Here it is to be demandee, to what kind of wood grofs-bois do extend? And the anſwer is, that 
eak, aſh, and elm are to be included within theſe words; and ſo is htc, horſe-beech, and horn- 
beam, becauſe they ſerve for building or reparation of houſes, mills, cottages, &c. againſt the 
opinion in Plowden Com. fol. 470. in Molyn's caſe, holden without argument, which opinion 
the whole court, upon deliberate advice, Held to be no law. 2 Inſt. 643. 


(M) Anſwer. 


This at is | I. LE T there be a prohibition oranted, and an attachment 
only decla- thereupon, as hath been uſed before theſe days. Nota, 


ratory of9® that upon this the ſtatute is imprinted, 45 E. 3. cap. 3. 

law. 2 Inſt. 642. 

8 [2. 2H. 4. Rotuli Parliamenti numero 59. the commons in 2 

Fol. 639. petition recited the ſtatute of 45 E. 3. &c. and ſaid, that notwith- 
; ſtanding this (*) ſtatute, parſons and vicars claiming tithes of all 

Pryrms manner of w as before they were wont, becauſe that conſulta- 


— tions in this caſe in Chancery have ſo eaſily been granted by colour 


cords 410. of this word ſylva cædua, they pray, that he would pleaſe to or- 
— .g dain, that no conſultation be granted by theſe words ſylva cædua, 
uon and If it be fo that the wood of which he claims tithes be of the age of 

: | 20 years 


„ pd 9 me 


29 2. y 51s As 


Diſmes, ſor Tithes.] ＋ 571 


20 years or more at the time of the cutting, and a pain thereupon fame an- 
ordained in this preſent parliament, ] iwer. 


(N) Anſwer. 


[ I. L, E T it be uſed as it hath been done before theſe days, ] 


{ 2. 2H. 5. 2. parte numero 7. the commons prayed, That where- I do not ob- 
as they are often impleaded in court chriſtian for tithe of groſs- _ rr 
wood of the age of nd of 40 years and more, by the — 
name of this wor 


dua; and in the ſtatute made in 45 Abr. of Cot- 
Ed. 3. it is contai f a prohibition be granted in this caſe, n, ec 
and thereupon an attachment, as it hath been uſed before theſe days, — " 

by which ſtatute no full declaration is made what wood is titheable, 

and what not; wherefore the juſtices of the land are of ſeveral opi- 

nions concerning the ſaid matter; that it pleaſe the Lord our King to 

limit and ordain, by the advice of the Lords of this preſent Parlia- 

ment, thatall manner of wood, which is of the age of 20 years or 

more, ſhall not be titheable in any manner for the time to come; 

and if it be within the age of 29 years, it ſhall be titheable if the 

cuſtom of the country, where ſuch wood grows, demands it, 

and that in this caſe a prohibition be granted, and thereupon an at- 

tachment, without granting a conſultation in this caſe, ] 


(0) Anſwer. [ 572] 


{ 1, RECAUS E the matter of the petition requires great and 

mature deliberation, the king's declaration will, that the 
matter aforeſaid be adjourned and remitted to the next parliament, 
and that the clerk of the parliament cauſe this article to be brought 
before the King and his Lords at the beginning of the next Parlia- 
ment to have it there declared. ] 

2. 47 E. 3. numero 21. All the commons of the realm pray, Prynn's 
That as at the laſt Parliament held at Wincheſter, the Lords and Abr. 4 
Commons of the land made their complaint, that parſons and vicars 2 * 
of the holy church travailed them in court chriſtian for tithes of number 2r, 
great wood, ſcilicet, of the age of 20 years and above, by colour me _ 
of this word, filva cadua, at their requeſt it was ordained, that 1 
no wood which was or ſhould be of the age of 20 years and more, ſwer. 
ſhould be titheable; and the parſons of the holy church intending 
that this ordinance ſhould not reftrain them of their ancient in- 
croachment, ſurmiſing that this was not affirmed for a ſtatute, * pur- The ori- 


ſued in court chriſtian contrary to the ordinance aforeſaid, to the ginal is(font 
occaſions en 


great damage of the people, that it would pleaſe the King to y_— court.) 
h e 


Diſmes, [or Tithes.] 


the ſaid ordinance for a ſtatute to endure for the time to come, and 
that a ſpecial prohibition upon the fame ſtatute ſhould be made 
thereof in Chancery forbidding thoſe of court chriſtian to hold plea 
of tithes of wood of the age aforeſaid.] 


(P) Anſwer. 


[ 1. LET there be ſuch a prohibition granted as hath been of 
| ancient time. ] 

— 142. Regiſter, fol. 44. A conſultation granted to the court chriſ- 

Fol. 640. tian to proceed there for tithes of filua cædua, ſo that de greiſſis 

3 arberibus in hac parte non agatur. | =o 


be paid pro /ilva cædua, contra of great word and timber, 
Br. Attachment fur prohibition. Pl. 5. Cites S. C. 


A Cites 50 E. 3. 10.— 


() Of what Things they ſhall be paid. 


Lit. Rep. | I. I a man tops oaks within the age of 20 years, and after leaves 
x" 2 1 the top to grow above 20 years, no tithes ſhall be paid of 
Richardion. them; for this is become timber. Mich. 10 Jac. B. per 


Paſch. 4 Coke. ] | 
Car. .. 
in the vicar of Wainſboroug h's caſe. 


* Mo. 541. [ 2. If oaks above the age of 20 years become putrid and rotten, 


* 


225 by which they are not fit for timber, 2. no tithes ſhall be paid of 


& 4 Ela. them, becauſe they were once privileged. Trin. 38 Eliz. B. R. 


Holliday v. between Parſon * Ram v. Patterſon. Mich. 3 Jac. B. between 


_ + Brook and Rogers; per Curiam Co. 11. ] 


ingly f.——Cro. E. 477. pl. 6. S. C. held according'y by all the juſtices (Popham abſente.) 
Mo. 908. pl. 1272. Ranne v. Patiſon. S. C. & S. P. Gouldſb. 145. pl. 61. S. C. held 
accordingly. 

+ Mo. 908. pl. 1273. Hill. 2 Jac. C. B. the S. C. and S. P. held accordingly ; but if it be 
lopped before the tree is 20 years growth, and after that the tree is 20 years growth it be lopped 
every ten or ſeven years, tithes ſhall be paid of ſuch lopps.— S5S. C. cited by Coke Ch. J. 4 
adjudged. Roll. Rep. 100,—Cro. J. 100. pl. 31. S. C. & S. P. held by all. 


11573] 
Tithes hal I 3. If oaks above the age of 20 years have zd to be topped and 


— — lopped within every 20 years, yet no tithes ſhall be paid of theſe 


weed of the tops and branches cut within their age of 20 years, becauſe their 
gef 20 ſtock is diſcharged. Trin. 38 Eliz. B. R. between Parſon * Ram 
year; per and Patterſon. Co. 11. between Sampſon and Worthington, 48. 


Aſkam, — 
quod non b. adj udged. ] . 

contradicitur. Br. Diſmes, pl. 4. cites 11 H. 4. 89.—8. P. if it be of the age of 20 years r 
above, by the ſtatute of 45 E. 3. for it appears there that prohibition lay in this caſe before this 
ſtatute. Br. Diſmes, pl. 14- cites Dr. & Stud. lib. 2-—- 2nd 2 man ſhall not pay tithes for 4h. 


1 of ſuch trees more than of the tree itſelf. Br. Diſmes, pl. 14. cites Dr. & Stud» 
2. 


Cro. E. 2 478. pl. 6. 8. C. held accordingly, though afterwards they were r evil 


Diſmes, ſor Tithes.] 573 


{-venth Jear.——Mo. 998. pl. 1272. S. C. & S. P. reſolved.— —S. P. by Richardſon, Litt. 
Rep. 148, 149. Paſch. 4 Jac. C. B. in the vicar of Wainſborough's caſe. | 


[ 4. If a man cuts down trees of timber, no tithes ſhall be paid ron. Rep. 
for the germius which grow ex radicibus ſeu {tipitibus, becauſe the 95: pl. 44. 
root is privileged, Co. 11. 48. b. Liford's cafe, ] cn 

S. C. & Ibid, 100. S. P. by Coke Ch. J. 


[ 5. Tithes ſhall be paid of beeches though they are above the age of Mo. 54x. 
20 years, for they are not timber. Trin. 28 Eliz. cited in one pl. 716. 


* , a * bd Mich. 39 & 
Leonard's caſe the prothonotory to be fo adjudged. } 40 Eliz. 
S. P. Hel accordingly. Holliday v. Lee. In a country where beech is reputed timber, as in 


Buckinghamſhibe, tithes ſhall not be paid for it, but in a plentiful country of wood it is other- 
wiſe; for there it is not timber, and tithes ſhall be paid for it. Brownl. 94. Paſch. 5 Jace 
Man v. Somerton. 2 Roll. Rep. 83. Paich. 17 Jac. B. R. Anon. S. P. 2 Init. 643. 


S. P. againſt the opinion J. 470. im Molin's caſe, which the whole court upon delibe- 
rate advice held to ben 


[ 6. [So] tit adde paid of Hazel, willows, holly, alder, oro. J. 199 
and maple, though they are above 20 years of age. Mich. 5 Jac, pl. 29. 


B. reſolved, and a conſultation granted accordingly. ] — P. 


Pl. Com. 470. b. Hill. 17 Eliz. in caſe of Soby v. Molyns. 


cordingly, and feems to be S. C. 
S. P. accordingly. ” 


7. No tithes ſhall be paid of wills in ſuch countries where Hob. 219. 
they are uſed for timber. Hobert's Reports, caſe 288. pl. 28g. 


cord was ſhewn by ſerjeant Moor is Paſch. 14 Jac. Guffley v. Pindar. S. P. Noy 30. Hill. 
i5 Jac, Pindar v. Spencer cites Cuffley's caſe S. C. accordingly, and in the principal caſe it was 
ſurrefted that hazel, holly, willow, white-thorne, c. were uſed for timber to build and repair their 
plows, and a prohibition was awarded. And Hobat ſaid, that in Cumberland beech was uſed 
four tmber, and that the uſage of the country tor ſcarcity of other trees will alter the caſe. 


{ 8. But if willows are felled which grow in the view of a houſe, Hob. 219. 
though it be waſte to fell them, yet tithes ought to be paid of them. pl. 289. in 


; ſe of Guf- 
Hobert's Reports, cafe 288. } fley v. Pits 


dar. S. P. held by Hobart accordingly. 


9. If a man cuts timer-trees, no tithes ſhall be paid for the 2 Ini. 643. 


- d : beds cites S. C. 
bark, Co. 11. Liford's caſe, 49. ] 2 
cauſe it is parcel of the tree, and does not renew de anno in annum. Roll. Rep. 100. 


Stump v. Clinton and Liford. S. C. and S. P. by Coke Ch. gr. Diſmes, pl. 14. cites 


Dr. & Stud. lib. 2. S. P. * [ 574] 


[ 19. Tithes ſhall be paid of acorns of oak, becauſe this is an 2 Init. 645, 

. : . 5 a citesS C. & 

yearly increaſe, Co, 11. Liford's caſe, 49. S. P.— Mo. 

762, pl. 1058. Trin. 2. Jac. B. R. in Reynold's caſe S. P. held accordingly.—Tithes ſhall be 

paid of acor;, but that is when they are gathered and fold. Litt. R. 40. Trin. 3 Car. C. B. Anon. 
Hetl. 27. Anon. S. P. held accordingly. 


[ 11. Of che gſter-math, ſcilicet, of the ſecond math, tithes ſhall Mo. 970. 
be paid de jure, without a ſpecial preſeription to be diſcharged by the pl. 1280. 


payment of tithes out of the firſt math, and then they ſhall be diſ- E 


charged. Paſch. 41 El. B. R. per curiam. Hill. 10 Jac. B. awberie's 
Parſon of Stanfield in Suffolk, per Curiam, a prohibition was caſe. S. P. 
granted, ] 


Cro. 
E. 660. pl. 7. 
Johnſon v. Aubrey. S. C. & S. P. accordingly.— 8. C. cited Cro. J. 42. 


A preſcription 


1 * 
k _ — 
- 2 ST 
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A preſcription that pariſhioners ſhall cut their graſs and make it into cocks, and ſet out the 
tenth cock for the par ſon, adjudged a good preſcription and bar againſt the parſon, who ſues for 
tithes of the after-moth. Cro. J. 116. pl. 4. Paich. 4 ſac. B. R. Green v. Auſten, — Yelv, 36. 


S. C. held accordingly. 

Tithes are not payable of afver- mech de jure, and therefore it is but form to lay a cuſtom to be 
diſcharged thereof in conſideration of making the former mowing into hay; for tithes are payable 
only of things ſemel in anno renovantibus ; per Treby Ch. J. Ld. Raym. Rep. 242, 243. Trin. g 
W. 3. ia caſe of Norton v. Briggs. | 


oro. I. 42. {| 12. If a man pays tithes of hay no tithes de jure ought to be 
pl-7- 5-©- paid for the paſture of the ſame land for the ſame year, for he ſhall 


Mo. 758. Jac. B. between Nichols and Hooper, per Curiam. 

_— 3 Jac. B. R. and there ſaid per Towſe, that it was ſo ad- 

S. P. does Judged between Spencer and Johnſon, and otherways adjudged be- 

not appear. tween * Hall and Fertiplace, becauſe e after-paſture is but the re- 

2 1 licks of the hay, of which he had paid Mage Paſch. 17 Jac. 
d B. Kinniſton. } m3 

See pl. 16 [ 13- 2 H. 4. Rotulo Parliamenti, 

S. C. ments in ſuch after-grafs. ] 

— [| 14. If a man pays tithe of corn, he ſhall not after pay any 

Fol. 647. tithes for (*) the ſtubble that grows the ſame year upon the ſame 

Hand. Hill. 6 Jac. B. Placito 13. Smith's caſe, per Curiam et 


Yelv. 87. , 
8. P. fad Paſch. 7 Jac. per Curiam, fame caſe, ] | 
by Tanfield to have been adjudged in one Epo 's CASE. — laſt. 621. S. P. 


Ibid. 652. S. P. 


3, not for agi/t- 


See 2 [ 15. M. 9 Jac. between Backſter and Hope, for the after- 
2 paſture. } 


2 Bulſt. 239 cites Hill. 8 Jac. C. B. Rot. 1109. Co. Entries, 459. S. C. that for the payment of 
tithe corn and hay, to be diſcharged of paying any thing for all his young cattle kept and bred 
up for agriculture, a prohibition was granted ; becauſe huſbandry cannot be without cattle, and 
therefore onght not to have tithe of them. | 


See pl. 13. 16. 2 H. 4. Rotulo Parliamenti, numero 93. not for the 
S.C - | 

Ie. Aiſiments in ſuch after-graſs. ] | 

and 652. S. P. 


Poph. 142. [ 17. If an inn-keeper pays tithe-hay of certain land, and the reſt 
„ is yo after puts into 2 ame lands the horſes of his gueſts which 
he had - come to market there in the ſame town, no tithes ſhall be paid for 
taken all the herbage of theſe horſes, for this is but the after paſture of the 
the benefit land, of which he had before paid tithes. Tr. 16 Ja. * B. R. be- 


of his paſ- * 
— tween Richardſon and Cable, per Curiam, and a prohibition 


ting in gueſt granted ]. 

horſes, 

den having mowed it before, then tithe is payable for them, and a prohibition was 
en | 


*[575] | 
[ 18. 2 H. 4. Rotulo Parliamenti, numero 93. not for the g- 

ment in ſuch after-paſture.] : 

| > gg [ 19. No tithes are due by the law of a fulling- mill, for no tithes 

pe: ey in kind can be taken thereof, for only moneys are paid for the la- 


deridge v. 
ohnion, bour, and ſo it is but a perſonal tithe. Hill. 16 Ja. B. R. be- 


- C. Mich. tween Johnſon and » reſolved, and a prohibition * 


10 Jac. B. 


not pay tithes twice in the ſame year for the ſame thing. Paſch. 16 


— WIT — nne 
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This was a Berkſhire caſe; but Mich. 11 Car. B. R. between g. that 
Johnſon and Dauridge, per Curiam reſolved, that tithes by the la upon this 


are due thereof; and a prohibition denied accordingly. ] — 
iiyy 


by the law of the land tithes are not payable, a prohibitioa was granted; for Doderidge ſaid, 
that of ſuch things whereof the gain comes only by labour of men, tithes are not payable, but of 
things renovant, &c. 2 Roll. Kep. 84. Paſch. 17 Jac. B. R. Anon. S. P. and ſeems to be 
8. C. and Calthropp ſai, that Warburton and Nichols were of opinion 12 Jac. that tithes mall 
be paid of a rulling-mill, viz. the roth penny of the gain, but of a tithe mill the tenth diſh of the 
corn; for this is in nature of a predial tithe, and that ſo it was held 5 Jac. in caſe of Ust v. 
Lv: At another day Doderidge held, that unleſs an efpectal cuſtom be alledged for payment 
of tithes of a fulling-mill, no tithes ſhall be paid; for that he had ſpoke with the civilians, who 
Lcld, that tithes ſhall be paid of ſuch mill, but they cannot agree what manner of tithes that is; 
for tome ſay it is a perſoaal tithe, and others ſay it is a predial tithe; but he ſaid, that this can- 
not be a predial tithe, hecauſe it accrues only by the labour of man, ſo that if he ſhall have this 
tithe as predial tithe, then another tithe will be demanded of him, that ſheers the cloth, and of the 
dyer alſo, and ſo tithes ſhall be ſeveral times for one and the ſame cloth; befides the uſage 
of the whole country is ed ; for, for tynr-m./!;, or {ad-mills, or platc-mills, or rage 
ill; no tithes ſhall bg erefore, &c. And to this Haughton and Crooke J. agreed 
and therefore as to t onſultation was granted, but as to the fullng-ril/ the prohibition 
ſtood. — No anciet is tikhable, but mills newly erected ſhall pay tithes by the ſtatute of 
o E. 3. Cap. 5. Mar. 15. pl. 36. Paſch. 15 Car. Anon. — So of a copper-mill, fulling-milly 
ſhaving-mill, they ſhall pay no tithes, Litt. Rep. 314. Mich. 5 Car. C. B. Anon, Ld, Coke 
ſays, that the caſe of the tithe of mills was never (that he knew of) judicially determined. 2 
Inſt, 622, | 


For tithes of mills, ſee (E. a) 


20. If a man pays tithes in kind to the parſon for his lambs, 
calves, and other things, going and ariſing upon his paſtures, waſts, 
lands, meadows, &c. Aſter in the fame —_ /hall not pay tithes 
of the agi/tments in the ſame paſtures, waſjt;, &c. 2 H. 4. Rotulo 
Parliamenti, numero 93. Thus is an expreſs petition of the Com- 
mons. 
21. to treſpaſs it was ſaid by the juſtices, that of hounds, apes, 
thrujhes, popinjays and the like, which are tame, and are only things 
cf pleaſure, no tithes ſhall be paid; for replevin nor appeal of felony 
does not lie of them; for a man has not properly a property in them, 
and yet treſpaſs lies of taking them. Br. Diſmes, pl. 20. cites 
12 H. 8. 4. ES 
22. Tithes ſhall not be paid but of things that increaſe annually, 
Br. Diſmes, pl. 16. cites the Regiſter, 
23. Tithes ſhall be paid of i, for it is only for fuel. Cro. Mo. gon. 
E. 1. pl. 1. Hill. 24 Eliz. B. R. Foſter v. Leonard. r 


Foſter v. 
Peacock. S. C. accordingly, though it be above the age of 20 years. Oro. J. 199. pl. 29. Nich. 
5 ſac. 33. R. Anon. S. P. held accorduigly, and cited Leynard's cate, as io adjudged. See pl. 
5. Leonard's caſe citcd as to tithe f beeches. 


24. Tithes of the loppings of cat, aſb and beech growing ent of the 
rocts of trees before cut down, ſhall not be paid unlets the loppings 
were cut within 20 years before the laſt cutting. Le. 79. pl. 105. 

Paſch. 26 Eliz. B. R. Daws v. Mollins. 

25. Where horabeams, ſallaws, males, baxles, &c. grew ſpar- [ 57 6 
ſim amongſt oaks in a wood, and the ru, falled the whole word, It Bitber 
and cauſed them ta be promiſcuoufly cut into faggots, and bound up in trees uſually 
faggots together, and the moſt part of every faggot was oak, and the oro 3 
relidue was of little value, ſo as the ſeverance of the fallows, &c. $0.1 
from the oak would not quit the charge; in fuch caſe tithes ſhall wood, and 


Vol. VIII. Xx | not 


. 


—— — — — 


—U — 
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are lopped not be paid. 2 Le. 80. pl. 105. Paſch. 26 Elix. B. R. Dawes 


Hen a 
v. Mollins. 
wook iS cut, 


this mall 26. But of the other part, if the m:/? part of the wood be fallows, 


— _ &c. and here and there ſparſim grows an oak, &c. and the owner 
ege Ric lf, 


cuts down all the wood, and makes faggots as before, tithes in ſuch 
and the . : 88 
ether trees Cale ſhall be paid for them. Ibid. 


_ pay titbes; but then the libel ought to be ſpecial. Sid. zoo. Mich. 18 Car. B. R. Cornel 
V. II 


CR Rep. 27. Aþ is comprehended within eroſs-wood, becauſe it may 
- 7 Jac. g. ſerve for building or reparation. 2 Init. 643. cites it as reſolved 

R b=caute by the whole court. Plowd, Com. 470. Trin. 26 Eliz. in Molyns's 

aſpe-trees caſe, | 

ſerve for 

arrows, which are for the defence of the realm. Cou 
arſon of Ramſey's caſe, S. P. 


l. 93. Hill. 43 Eliz. The 


Oro. E. 5s. 28. Little caks under twenty years gr wth for timber in time 


. Anon: to come ſhall not render tithes. Mo. 908. pl. 1271. Paſch. 29 
- 12:ms to be 


S.C. Sof Eliz. Wray v. Clench. 

trees apt for timber are cut down under twenty-one years and naw , grow, no tithes are due, 
though they are cut under that age. Of germens of oak grou ing of a root, the tree wheres} 
was not te ty years od when cut there ſhall be tithes paid; for oak or other timber cut under that 
age ſhall pay tithes as other underwood ; but if the oak or other timber tree was twinty yeurrs »./ 
when cut it Was not tithable and for that the germens of the roots of 1uch trees cut at that age mad 
Pay no tithe ; per Cur. 12 Mod. 524. Trin. 13 W. 3. Fox v. Thexton, cites 2 Inſt. 493. 


; Not of things feræ nature unleſs by cuſtom. Mo. 599. 
pl. 822. Mich. 37 & 38 Eliz. Hugton v. Prince. 

30. If timber trees be often topped and lipped for fuel; yet the tops 
and lops are not tithable; for the body of the trees being by law dif- 
charged of tithes, ſo ſhall be the branches; and therefore he that 
cuts them, may convert them to his own uſe, if he pleaſe; ſaid by 
Coke Ch. J. to have been of late twice adjudged. Godb. 175. 
pl. 242. Paſch. 8 Jac. C. B. Dr. Newman's calc. 

31. It a man ſuffer apples to hang fo long by negligence that 
they are „talen, he ſhall pay tithes. Per Yelverton and Crook J. 
Het. 100. Trin. 4 Car. C. B. Anon. 

32. Tithes of cabbages or gilt, or other herbs ſhall be 
_ if it be of a new garden; per Richardſon and Harvey; and per 

ichardſon fo it ſhall be of an old garden, it there be not any cuſ- 
tom to diſcharge it, Litt. Rep. 148. Paſch. 4 Car. 1. C. B. in 
Stiles's caſe. | 

33. No tithes are due of the tenth ſwarm. of bees, becauſe they 
are feræ naturæ, but only of the tenth of the wax and honey. Cro. 
C. 404. pl. 2. Paſch. 11 Car. Anon. | : 

34. A glaſi- hoi ſe ſhall pay no tithe, Litt. Rep. 314. Mich. 5 
Car. 5 B. Anon. | 1 

35. Of furze ſold tithes ſhall be paid. Litt. R. 368. Paſch. 7 
Car. C. E. —.— v. Gomerſall. : 

Sid. do. 36. If wed be uſually cut for firewood, though it be permitted 10 
Pl. 5. Cor- grow ts twenty-five years growth or more, it ſhall pay tithe; per 
Hawes tot. Cur. Lev. 189. Trin. 18 Car. B. R. Hawes v. Cornwal. 


8. C. mention s it to be let grow till forty years old and held that one ſhall not avoid the payment 
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Sce 2 Le. So. pl. 105. Paſch. 25 Eliz, B. R. Daw v. Mollin e contra. 


* *. Pollards of fifty years growth ſhall pay tithes when felled. 
Per Windham. Lev. 189. Trin. 18 Car. 2. in caſe of Hawes v. 
Cornhill. | 

38. Plaintiff libelled for tithes of ſheep. The defendant to have 
a prohibition, ſuggeſts, that he 794 them in to feed after the corn was 
reaped pro melioratione agriculture infra terras arabiles & non ali- 
ter; it was held that the parſon ought not to have tithes of the 
corn and ſheep too, which makes the ground more profitable and 
to yield more. Mod. 216. Trin. 28 Car. 2. C. B. Anon. 

39. Plaintiff libelled for tithes of fazgets, the defendant ſuggeſted 
that no tithe was payable fgſpat-faggets, the plaintiff for a conſul- 
tation may ſhew thall endant had ſo ſorted the faggots that it 
was impoſſible to the of one without the other. Arg. 8 Mod. 
47. Trin. 7 Ges 


(R) Vide Poſtea, Title A. To what Thing the 
Modus ſhall extend. 


[ 1. IF there have been fo ancient corn-mills de tempore, &c. 

for which'6s. 8 d. hath been paid for the tithes de tempore, 
&c. and after by continuance of time the mill-ſtream changes its courſe, 
and runs into a. place a little diſtance from the ancient ſtream, and 
thereupon the owner of the mill pulls down one of the ancient mulls, and 
rebuilds it in the new place where the flream runs, this ſhall be diſ- 
charged of any tithes by force of the ancient modus, for this comes 
by the af? of God, and not by the act of the party. Mich. 11 Car. 
B. R. between Johnſon and Dunridge, per Curiam reſolved, and a 
prohibition granted accordingly, But the court ſaid, if the ſtream 
be altered by the act of the qwner himſelf, tithes ought to be paid 
thereof as for a new mill. ] 


9 


of tithes by this means, ſo long as the thing cut is intended to be employed as wood for firing, xc. 


This 1s 
printed as - 
in (R) the 
original. 
But the 
pleas under 
this letter 
ſeemed 
placed here 
confuſedly 
and ſhould 
have been 
diſtributed 
under 
other let- 
ters. See 


(Z) (E. a) 
(Q) pl 


19. S. C. 
but D. 
See (F. a) 


Pl. 1. 2. S. C. And theſe two firſt pleas ſeem (as Mr. Danvers obſerves) to be miſentered here. 
They ſhould have come in at (F. a) and the other pleas beginning pl. 3. 4. &c. here under tho 


letter (R) ſhould have been continued under the letter (Q preceding. 


[ 2. Not of ſuch things which are not yearly renewing, | 

[ 3: If a man pays tithe for the fruit of trees, and after cuts down 
the ſame trees, and makes them into billets or faggots, and ſells them, 
he ſhall not pay tithes for the billets or faggots, becauſe this is not 
a new increaſe. Co. Magna Charta 652. 621. ] 

[ 4. If a man keeps an horſe within the pariſh only for his ſaddle 


to ride, no tithes ſhall be paid for this horſe, becaule this is a bar- 1 


ren animal, not renewing, but only for his labour. Tr. 15 J. B. 
R. between Lamkin 2 2 of Thimblethorp and Wild, where the 


caſe was, that a man leaſed land to another, reſerving the Hong of 


a nag to ride, and after the lefſor was ſued in the Spiritual Court 
for the tithes of the nag, and a prohibition granted by — 
| roke, 


XX 2 


Cro. J. 430. 
1.8. 

Hampton v. 
Wild. S. C. 
according- 
ly, and a 
prohibitian 
granted 
Poph. 126, 
Lau: king v. 
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Wild. s. C. Croke, and Doderidge, becauſe this is a ſteril animal, and uſed 
heldaccord- gnly-for to ride; and, as it was urged at the bar, the leſſce paid 


inglv. R a 
turbo him tithes for all the herbage, but the court took no advantage of 


Fol. 642, this; but * Houghton ſeemed e contra, for it ſeemed to him that 

A n0 barren cattle thould be diſcharged of tithes unlets ſuch as were 
uſed for hutbandry; but this was not uſed about huſbandry, ergo. ] 

[ 5 78 ] [ 5. If the ſoil of an srchard be owed with any kind of grain, the 
parſon ſhall have tithes of the fruit-trces and of the grain, becauſe 
they are of Jeveral and diſtinct kinds, Co. Magna Charta 652. } 

[ 6. No tithes ſhall be paid of chictens, becauſe he pays tithes of 
eggs. Hill. 15 Ja. B. R. reſolved, and a prohibition granted ac- 
cordingly. ] | | 

7. If a man pays tithe-lamb at Magk-tide, and at Midſummer he 
ſhears the reſidue of the lambs, (cilice@eqznine parts, [the other 
nine] he ought to pay t:the-wo2l of wen there is but two 
months between the time of the paym ela tithes of lambs 

which were not ſhorn paid with their fleeces, and the ſheering of 
the reſidue, for this zs a new increaſe. P. 16 Ja. B. between 
Nicholls and Hooper, per Curiam, and a prohibition denied ac- 


cordingly. ] | | 
1 [ 8. A man ſhall not pay tithes of the herbage of ſheep, becauſe 
1 he pays tithe of the wool, for otherwiſe he ſhall pay tithes twice 


S. C. but of one increaſe. 'Tr. 12 Ja. B. R. between Marſkall and Price, 
no reſolu- qubitatur, ] | 


don. 

No tithe ſha I be paid for the herbage of ſheep, becauſe they are uf: minaliz, Roli. Rep. 
62. S. C. held per Cir,——— Poph. 197. Mich. 2 Car. is a nota, that per Whitlock de animal- 
dus inutihbus the parſon ſhall have the tenth-part of the bargain for the depaſturing in the pariſh 
before the fale, as of horſes, oxen, &c. but of the animalibus utilibus he ſhall have the tithe in 
ipec:e, 25 of cows, ſheep, &c. : 


[ 9. If the parſon hath tithe of corn one year, and the land is Haft 
unſoton the next year, to the intent it may be plowed and made 
ready to be ſowed the third year, n tithe ſhail be paid for this ſecond 
year, for by the lying thereof treſh the land is bettered, and the 
parſon will have better titnes the third year. P. 7. Ja. B. Smith's 
caſe, per Curiam. ] | | | 


(S) For what Things Tithes ſhall be paid by 
Cuſtom, where they ought not de Jure. 


Hob. 10. [ I. BY cuſtom tithes ought to be paid for the rent reſerved 


Pl. 12. upon the leaſes of houſes, though not de jure, for this may 


Leikeld v. 22 0 ö : 
irate. S. Commence upon a lawful conſideration. Co. 11. Dr. Grant 16. 


C. a pro- (But guære thereof, for the reaſon of the book is repugnant in it- 
h.biton was ſelf.) Vid. M. 12 Ja. B. Hobert's Reports 16 * Layheld's calc, 


eranted, an a prohibition was granted. 
directed that they declare upon the prohibition, and then proceed to judgment. Thid. cites 
Dr. Grant's caſe, where a conſultation was granted as to a houſe in St. Martin's le Grand, Which 
was not within the ſtatute as to London; and the reaſon was, becauſe it may be ſuppoſed that 


lach forma o tithing vas uied for the land itſelf before it was built upon, aud then the eue, 
c 


- 
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cannot take it away. In the margin is a note, that modus decimandi can hardly ſtand to riſe 
aud fall according to the rent by preſcription. 

A. leafed [ 195k a leaſ- | of a ludſe in London rendering rent, and aftervyards purchaſed the ſame houſe in 
; though now, there is not any rent paid, yet the pain hi have tithes accor ding to the rent laſt 
; per Walters, who ſaid, that he could mew the cafe adjudged. Litt. Rep. 141. Mich. 4 
Cir. in Scacc. in caſe of Burgeſs v. Symons. 


[ 2. But othervays it is of new houſes, of which no cuſtom can But ifone 


be. M. 12 Ja. B. Dr. Leyfield's cafe, per Curiam. ] bois _ 


drw-lls in it, or leaſes it renne, the parſon hall not have tithes nor remedy; per Walters. Litt. 
Nep. 141. 


[ 3. Whether a parſon can preſcribe to have tithes of groſs-trees, [ 579 ] 


againſt the common law, and, the ſtatute de ſilva cædua, quzre 


hy be paid of „ih taken in iſland by Roll. Rep. 


ft i | N 419. pl. 5. 
ngland and brought into a town here to 3. L 5b. 


the parſon of the | y Reports, 14 J. Goſlin and Hard- admitted. 

inz, adjudged, ——Tithe 
©) Jung J | | of fiſh is 

merely a cuſtomary tithe ; per Richardſon. Het. 13. Paſch. 3 Car. C. B. Anon. Fiſh in 


z river may pay tithes by cuſtom. Vent, 5 Hill. 20 & 21 Car. 2. B. R. Anol.—— See (C) 
Pl. 6. and the notes. 


. 


[ 5. By a cuſtom, tithes ſhall be paid of pigeons that ſhall be see c. pl. 2. 
ſoent in my houſe, though not of common right, Mich. 14 Ja. B. and (Z) 2 
"117 ache , > Ii. 4» 5 5. C. 
Watley and Hanberry, agreed per Curiam. |] 88 
jure without a cuſtom no tithes ſhall be paid for them, if ſpent in the houſe. Litt. Rep. 311. 
Mich. 5 Car. C. B. Flower v. Vaughan. Hetl. 147. S. C. and S. P. Ibid. 40. 
Irin. 3 Car. Anon. S. P. 


[ 6. So by a cuſtom tithes ſhall be paid of w2d conſumed in an 
houſe Mich. 14 Ja. B. Watley and Hanberry, agreed. ] 

7. So by cuſtom tithes ſhall be paid of a {:me-kiln, though s. p. cited 
none are to be paid de jure without a cuitom. M. 13 Ja. between by Hon 
Thomas and Perry, per Curiam. ] — 

Berry's cafe. Hetl. 14. 

[ 8. By a cuſtom tithes ſhall be paid of white ſult. Tr. 16 Ja. 
B. R. between Jones and Gower, admitted; but a prohibition 
granted upon a modus. ] 

9. Libel alledged a cuſtom to have 28. in the pound for every 
vouſe and ſhop in the town. The defendant as to the cuſtom anſwered, 
that he did not believe there was any ſuch, and ſuggeſted for a pro- 
hibition, that he was a butcher, and ſet up a tall in the martet- 
place to ſell fleſh in the market only, and that he had no other ſhop nor 
houſe there. This was held to be no denial of the cuſtom, but that 
if it had been expreſsly denied, they cannot proceed in the ſpiritual 
court, Lat. 210. Trin. 3 Car. Clerk v. Prowſe. 

10. In Derbyſhire the 10th diſh of lead is now paid for tithe by 
cuitom ; per Richardſon. Litt. Rep. 147. Paſch. 4 Car. C. B. 
in Stiles's caſe. | 
II. Turf, gravel and chalk, are part of the freehold, and not 2 Keb. 596, 
uicheable; per Keeling. Mod. 35. pl. 84. Hill. 21 & 22 Car. 2. B. R. P22: 


Amiers 
Chambers. S. P. and ſeems tobe S. C. 


XxX 3 12. Tithe 
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12. Tri he-ear is not due of common right but by particular cuſ- 
tom only; and the court therefore directed a trial to be had at law, 
whether there was any, and what cuſtom within the ſaid townſhip 
for the payment of tithe-oar, with direction to the judge to en- 
dorſe the poſtea, how the cuſtom was found upon the trial. 2 
Vern. 46. pl. 43. Paſch. 1688. Buxton v. Hutchinſon, 


580 (T) Of what Things. 


— — 
Fol. 643. [Ren 


—— 1 

| 
Are mo- | 1, FF a man {afes paſture-land, re ent, the leſſee ſhall 
_ nat be charged for the tithes of 2 7% he ought to 


25. in the Ne . g 5 h | h 
pound out have fithes in kind of land; andif they be but barren cattle, yet he 


of rhe rent ought to ſue for tithes in kind of them if any be due, and ſo it was 
—.— 3 reſolved, P. 14 Ja. in B. between parſon Ellis of Devon and 
Drake; though it was ſaid, that by the ſpiritual law he had the 


to time is 

ao modus. ejection, for this croſſes the common law.] 
Ld. Raym. 

Rep. 696, 697. Mich. 13 W. 3. Byne v. Doderidge. 


(C) Mat ſhall be ſaid Minute Decimæ [and who 
| ſhall have them.] 


bens I . TTH ES of L are minutæ decimæ. P. 38 El. B. 
467: (dis) R. between Beddingheld and Freake. They 
24. Be- 8 

Hog geld are great tithes. M. 10 Ja. B. R. per Curiam. ] 

Feak. Paſch. 38 Eliz. B. R. the S. C. a conſultation was awarded. Mo. 909. pl. 1277. 8. 
C. and conſultation grented. Ow. 74. The Dean and Chapter of Norwich's caſe. S. C.-— 
Gouldſb. 14%. pl. 75. S. C. And by all thoſe books the vicar ſhall have the tithes of ſaffron 
of land newly ſown therewith, though the parſon had the tithes of the ſame land before when 
it was ſown with corn.——sS, C. cited Arg. by the name of the Dean and Chapter of Norwict's 
caſe as adjudged. Cro. C. 28. Hill. 1 Car. C. B. But Henden anſwered, that was not be- 
cauſe they were minutæ decimæ, but becauſe, upon the endowment found, the allegation was, 
that the parſon ſhould have the tithe of corn and hay only. But Yelverton ſaid, that that was nut 
the reaſon, but becauſe they were accounted as minutæ decimæ, and appertained to the vicar. 
S. C. cited Hutt. 75. ———5S. P. Arg. Palm. 220. and ibid. 222. cites S. C. 8 


[ 2. If a vicar be endowed de minutis decimis, and he hath uſed by 
force of this endowment for a long time to have wood woad] which 
is but of the annual value of 65. 8d. by reaſon of the ſmall value of 
the wood and uſage, the wood ſhall paſs by the words minutæ de- 
cimæ. Mich. 10 Jac, B. R. between Reynolds and Green, per 
Curiam, adjudged upon evidence at the bar, though wood in 1ts 
nature be not minutæ decimz, ] 

[ 3- Tithes of flax are minutz decimæ. M. 14 Car, B. R. in 
Noah Webb's caſe, per Curiam.] 

| 4. eld, 


— — 
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4. ld, which is uſed for dying, was ſown with the corn, and 
after the corn is reaped, the next year, without any other manur- 
ance, the ſaid land brings forth and produces weld. There wis a 
ſpecial verdict, whether the vicar ſnhall have the tithe of it, or the 
parſon, but one of the parties died before any judgment. Hutt, 
78. Hill. 1 Jac. cites it a Kentiſh caſe. | 
monly ſown therewith) are not miuutæ decimæ; Arg. Cro. C. 28. pl. 2. cites it as re 
Hertman v. Boxley. 


5. And if tobacco be planted here, yet the tithes thereof are mi- 
nutæ decimæ. Arg. * wa 78. Hill. 1 Car. 

6. As to all new things, viz. hops, woad, &c. ift it doth not ap- 
pear by material circumſtanc to the contrary, ſhall be taken as 
minutze decimæ. Hutt, M Hill. 1 Jac. cites it as a Kentiſh 
caſe, 

7. B. was far ean and Chapter of Norwich, who had 
the parſonage imp and had uſed to have tithes of grain and 
hay, and the vicar had the ſmall tithes; and a field was planted with 


faffren which contained 40 acres; and it was adjudged that the 


tithes thereof belong to the vicar. Hutt, 78. cites Paſch. 3 Jac. 
B. R. Beddingheld's caſe, 


minute decimæ. Ibid.———S. P. cited Arg. Cro. C. 28. in pl. 2. as adjudged 
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Weds 
(winch is a 
Kind ot 
Zraſs grow- 
ing mongſt 
other graing 
and com- 


ſolved 3 Jac. 


[ 581 ] 


If it does 
no: appear 
by material 
circumftances 
t9 the COS 
try, it 
ſhall be 
taken as 
accordingly. 


Paſch. 43 Eliz. in the Dean and Chapter of Norwich's caſe. And Yelverton ſaid the reaſon was 


becauſe they were accounted as minutz decimæ, and appertained to the vicar. 


8. The queſtion was for hops in Kent, and adjudged that wy 
were great tithes; but as for hops in orchards or gardens, thefe 
were reſolved to belong to the vicar as minute decime. Hutt, 


78. Hendon ſerjcant cited it as 3 Jac. Potman's caſe, 


9. Lamb and wal are included within ſmall tithes. Poph. 144. 
'Frin. 16 Jac. ſays it was agreed in caſe of Nicholas v. Ward. 

10. In treſpaſs brought for taking away two load of woad, it was 
reſolved by all the juitices, that the tithe of woad growing in the 
nature of an herb, is minutæ decimæ, and adjudged accordingly, 


Cro. C. 28. pl. 2. Hill, 1 Car. C. B. Udall v. Tindall. 


Hutt. 77. 
Uvedale vs 
Tindall. 

S. C. and 
S. P. agreed 
accordiagly 


per Cur. 


11. If the endowment of the vicarage be lu, ſmall tithes muſt be 
paid according to preſcription; per Twiſden. Mod. 50. pl. 105. 
Hill. 21 and 22 Car. 2. Tildell v. Walker. 

12. Clover-graſs is a ſmall tithe. 3 Keb. 479. pl. 13. Trin. 
27 Car. 2. B. R. Darrel v. Withers, 

13, Some of the juſtices held that the nature of ſmall tithes are 
not altered by their quantity, and though they grow in common fields, 
and though Cro. C. 28, Udall v. Tindall and Hutt. 78. it is admit- 
ted that the nature ſhall be altered by the quantity; yet Ow. 74. 
Dean and Chapter of Norwich's caſe, and Mo. 909. Beddingheld 
v. Feak. and Cro. E. 467. S. C. this is not admitted. 3 Lev. 
365. Trin. 4 W. & M. in C. B. Wharton v. Liſle, 


Holt Ch. J. 
thought the 
Px mate. 
rial where 
they Ir We 
But 3 }. 
contra and 
ſaid they 
ſhould only 
conſider the 


nature of the thing, if corn be ſown in a garden, parſon ſhall have it; if Jax in a feli the vicar; but 
if the FL teſt far? of the p h be forwn with ſmall ti hes, the parſon ; for otherwile the greateſt part 
X x 4 


will 
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will be transferred to the vicar, as Dolbin and Gregory ſaid ; but Eyres ſaid, in that caſe he fiouts 
not have them unleſs by zg e. 12 Mod. 41. Trin. 5 W. & M. Wharton v. Liſle. 

® If a man converts aradle ini paſizre, though the parſon had the tithe of grain, yet the vicar 
mall have the tithe of milk and cheeſe, and though in ſome places the parſon has the tithe of 
bep:, S. which is a 1mall tithe, it was ſaid, per Eyre J. that this was eſtabliſhed by uſage Skit, 
356. S. C. 


As bo this 14, Tithes are minutæ with reſpef only to the quantity and nat 
QDJection : : , . 

ri han ke quality of the thing; per Holt Ch. J. Carth. 264. but the 
be a ſmall judgment given by the other 3 J. was contrary, Vide Ibid, 
tithe whea Wharton v. Liſle, 

ſown in 

ſmall parcels: and that if a great quantity of land be ſown with a thing which is a ſmall tithe, 
that then this ſhail become a great tithe by reaſon of its quantity ; ihe conrt anſwered, that 
gors 25 net 2He cafe mores for here but tent fx a are found to be fown when the pariſh conſt ts of 
7209 and the'e twenty-ſix acres may be town by forty ſev perſons, one man may ſow half an 
acre and another a lefler part, as may be ſeen 2 httle part Nga land in the common field; 
frequently, but when the creater part of a parih is fown Sem they would conſider, 
if it thai! de great or ſmall tithes here, or not. SKin. 357, _ M. in B. R. Wlar- 
ton and Liſle, f 


[ 552 ] I Incidents. 


What Iicidents belong de Jure to Tithes. As ta 
the Setting out of Tithes. 


% 


By the civil f I, I a pariſhioner ſets out his tithes, and ſevers the tenth part 
— Il from the nine parts j:/tly and truly, though he does not give 
Gtoe 4 perſenal notice to the parſon, or general notice in the church, of 


give the the time of ſetting out the tithes, ſo that the parſon may be preſent at 


pario2 e the ſetting out the tithes, and ſee it to be juſtly done, yet this is a 
M uber the : . . 

ler arc ſo: good letting out of the tithes. Mich. 13 Car. B. R. between 
Hul, per Chaſe and Ware, per Curiam in an error upon a judgment in an 
Hutton Put action upon the cafe againſt the 7" any fer leaving his tithes of hay 


adjudged Ws * . . 

th-tthe upon the land of the pariſhioner after notice of the ſetting cut, by 

common which the pariſhioner loft his graſs there; but it was not alledged, 
e Ar - . . . . . 

= 3 that the parſon had notice of the time of ſetting out of tithes, and 

) a7 . . 

him to 2ive Yet the court affirmed the judgment againſt the parſon. Intratur 
not ce. No. Trin. 13 Car. Rot. 564. ] 
19. Trin. . 
15 Jac. Spencer's caſe.— 2 Vent. 43. Trin. 1 W. & M. in C. B. Anon. S. P. and after two 
motions the gourt were all of opinion that no notice need be given, and cites it ſo adjudged in 
Nor. 19 though the eccleſiaſtical law is otherwiſe, and cites alſo the principal cafe here of Chaſe 
and Ware and Sty. 342. | Linifton v. Maurice | where it is held, that if an action be brought againft 
the parfon for not taking away his tithe after it is ſet out, notice muſt be given before ſuch action. 
*=—Rcſolved in C. B. that it is not neceſſary for the pariſhioner to give notice to the parſon of 
his ſetting fo th of tithes. Vide Roll 643. 2 Roll 302. Deggs Parſons Connſcllor 220. Hub. 107. 
tit a cuſtom for tithing without view is ill, Quzre the difference. Comb. 128, Trin 1 W. 
& M. Periam v. A. vicar in C. 8B. 

Lib-1 by » parton in the Spiritual Court on the ſtatute af 2 E. 6. for the not ſetting forth of 
thhes, conſiſtng of various articles. Defendant not appearing was excommunicated for it; 
and now prayed x prohibition ; becauſe one of the articles was for not giving notice of the ſetting 
cut of tithes, Per Cur. let n go; becanſe a pariſhioner is not bound either by common-law c 
amc to give the parion notice of the ſetting forth, and ſo went quoad extraponendo decimas. 
12 Mod. 157. 111. III. 3 W. z. Gale v. Ewer . — Comyns's Rep. 22. 24. S. C. and a prohi- 
buen Was grauted, —Rulcd by Lee Ch. J, on evidence at a trial that though by th. gy?” 

| tc 
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tical law notice is neceſſary to be given, vet by our law it is not; and accordingly the defendant 
confented that the jury ſhould find a yerdict for the plaintiff. 2 Bernard Rep. in B. R. 174. Trin. 


5 Geo. 2. Hewke v. Wright. 


[ 2. When the tithe of graſs is ſevered from the nine parts, the 
parſin de jure may make it into hay upon the land where it grows, 
as well as the pariſhioner himſelf. Hill. 14 Ja. B. R. Newberry 
and Reynolls parſon of Collomton in Devon per Curiam, and a 
prokibition denied accordingly, where the parſon had alledged a 
cuſtom ſo to do and the court held it idle. 


Roll. Rep. 
420. pl. 6s 
Revnolds v, 
Newberry. 
S. C. ac- 
cordingly, 
and though 
a cuſtom 


waz alleged that in that county the parſon ſhould not make his graſs into hay upon the land but 
mould carry it out, the court paid no regard to it, but Warburton ſaid, that it was an unreafons 


able cuſtom. 


[ 3. So in this caſe, the fſon may ge over the land of the pariſbi- Roll. Rep, 
oner in the way to lace to make it into hay, tor this is in- 42%; Pl. 6- 

k a S. C. and 
cident to the 14 Ja. B. My Reports, Newberry and S. P. ac. 
Reynolls. ] | cordingly. 

4. The parſon ſhall have reaſonable time to take the tithes ſevered pr. Tra- 
from the nine parts and to dry them, befere that he ſhall carry them ry per, 
R . 0 | C. P.. 2428 
away, Br. Diſmes, pl. 12, cites 12 E. 4. 6. 3373 
Cites S. &. 


5. 27 H. 8. cap. 20. Tithes ſhall be paid according to the cuſtom 
of the place. 
6. 2& 3 E. 6. cap. 13. . 1. 


tithes in kind as they happen, as hath been of right within forty years 
before this act, or of right or cuſtom ought to have been paid. And no 


perſon ſhall carry away any ſuch or like tithes which have been paid 


within the ſaid forty years, or of right ought to have been paid, in the 
places tithable, before he hath juſtly Jet forth for the tithe the tenth 
part of the ſame, or etherwiſe agree for the tithes with the parſon, 


vicars, or other, or farmer of the tithes, under the pain of treble value 


of the tithes. 


7. 8. 2. IWhenſocver the ſaid predial tithes ſhall be due, it ſhall 


be lawful to every party to whom the tithes ought to be paid, or his 
fervant, to ſee their tithes truly ſet forth, and the ſame quietly to carry 
away. | | 

8. If the pariſhioner ſets forth his tithes and takes them again; he 
may be ſued for tithes in the Spiritual Court, and the ſetting forth 
ſhall not excuſe him. Per Cur. 2 Le. 101. pl. 124. Trin. 30 
Eliz. B. R. in caſe of Bennet v. Shortwright. 


is not ſetting forth within the ſtatute. 2 Brownl. 9. Ward v. Pomeroy.—8: P. 
aw.y by a firanger is it an excuſe. Per Pemberton Ch. J. 
24 Car. 2. B. R. Anon. 
pl. 1287. B. R. Leigh v. Wood, S. P. 


9. If the pariſhioner ſets forth his tithes and the parſer will not 


take them away, there is no reaſon he ſhould be charged again. 


Cro. E. 206, Mich, 32 & 33 Eliz. C. B. Bennet v. Short- 
wright. 


laches of the parſon, he ſaall not have tithes again. 


10. Libel, 


7 Every of the kins”s ſubjets, ſhall 
Juſtly, without fraud, ſet out and pay all manner of their predial 


5831 


12 Rep. 23. 
Trin. 44 

Eliz. B. R. 
Spratt v. 

Heal. S. P. 
— = his 
but if taten 


5 2 Show. 184. pl. 187. Hill. 33 and 
4 Le. 7. pl. 30. 26 Eliz. B. R. Gerrard's caſe, S. P. Mo. 912. 


2 Le. rot. 
S. C. and 
S. P. and if 
the tithe is 
d.ftroyed 
cattel by ; 
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10. Libel, &c. for not ſetting out tithes; the defendant ſuggeſted 
that he ſet out the tithes but that 2 pariy wiknnun had taken them 
away, The court agreed, that if the tithes are divided from the 
nine parts and a ſtranger takes them away, the parſon hath his 
remedy at common law againſt juch perj3n, and ſhall not ſue the 
pariſhioner in the Spiritual Court for the ſame. Paſch. 43 Eliz. 
Noy 44. Webb ». Pett. | 

Il. Libel for tithes upon the ſtatute, &c. the caſe was, that 
the pariſhioner had ſet forth his tithes according to the latute but 
would not ſuffer the parſin ta carry them away, and the parſon 
libelled, &c. and the deiencant ſuggeſted for a prohibition, that he 
did hinder him from taking and carrying them away one way (which 
was the uſual way) but he might hauAgome fir them another way; 
but the whole court were cicar of opig:\g.that this was a fraudu- 
lent and not a good ſetting them forth, Wi to ſet them forth, 
and alſo to ſuffer the parſon to carry then Ad the ſurmiſe as 
to the carrying them another way is no ways material. Bulſt, 
108. Hill. 8 Jac. Anon. | 

Jo. 89. Pl. 12. If one who has ſome colour of title ſowes the land and ſets 
4TH out the tithes, though this be by a diſſeiſor, it is good for the 
agreed. parſon; otherwiſe it is where one without any colour ſets out tithes, 
Cro. C. 63. this is no ſetting out in law; per Jones J. 3 Bulit. 337. Hill. 1 


+ wiring Car. B. R. in cate of Mountford v. Sidley, 


Cam. Scacc. Sydley v. Muifurd. S. C. and judgment affirincd. 


Thid. 336. 13. Where tithes are ſet forth the parſon hath a liberty for a 
S. C. pet candenient time to come and carry them away, which conveniciicy of 
orion» time is triable by a jury; if he exceed a convenient time, then an 
is by action action of treſpaſs lies againſt him, becauſe in ſuch caſe he ſhall be 
on the cue, taken to he a treipuitor ab initio. Per jones J. 3 Bulſt. 336. 
an Hill. 1 Car. B. R. Mountford v. Sidley. 


agree , that 
an tion on the Caſe lies, and cites Paſch. 20. Jac. B. R. that ſuch an action was brought by 
Wifeman againſt the rector uf Landru in Eſſex, for not accepting, &c. of the tithes of cliceſce 
Nov. 31. Dr. Bridgman'< cate. : 


[ 58 4 ] 14. It a mere flranger ſets out tithe this does not ſettle any pro- 
perty in the parton, ſo as to intitle the parſon to bring action for 
the taking of them, Lat. 8. 1 Car. 1. B. R. Stilman v. Chanor. 

15. It a paryhimer will not ſet out his tithe in cocks, when by 
custom he cute do it, the parſon may ſue in ta: court chriſtian, 
pro modo decimandi; but then the ſuit eug/ht to be ſpecial for not 
letting it out in cocks, and not generally for not ſetting it out; 
per Cur, Lat. 125, Paſch. 2 Car. in Layton's caſe. 

Thid. The 16. If a pariſbioner ſets forth his tithes, and lets them fland two 

3 or three days on his land, and afterwards takes and carries them 

there ſeems away z this is not a ſetting forth within the meaning of the ſtatute, 

a4fwene Clayt. 20. pl. 34. Auguſt 1633. Per Davenport Ch. B. Judge 
where they of affiſe, and ſaid that it had been ſo reſolved. Anderſon's cate. 


Dare been 
ſo ſet out res iro fo day; only, and whereby the ſpace of a veel, and then fetched away by the 
oer of tlic land, Ko | 


17. Libd 
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17. Libel was for tithes of corn in ſlooks [or ſhocks ;] the de- 


fendant pleaded that he was ready to pay tithes according to com- 
mon law, and that there is no ſuch cuſtom, and upon a refuſal to 
allow this plea, it was moved for a prohibition, which was granted, 
| becauſe tithe corn ſhall be paid in the ſheaf, and if in ſtooks, it 
is by cuſtam. Sid. 283. pl. 15. Paſch. 18 Car. 2. B. Ledgar v. 
Langley. 

18. Pariſhioner ſevered the tithes duly from the other nine parts, 
and gave notice to the paren and required him to take them off 
the land, but he ſuffered them to lie there a long time, It was held 
that caſe lies againſt the parſon for not carrying them away, but 
not treſpaſs vi & armis. Ld. Raym. Rep. 187. Paſch. 9 W. 3. 
Shapcott v. Mugford. 

19. But in ſuc 
eat the corn, th 
nient time; a nreaſonable that the pariſhioner himſelf 3 W. 3. 
ſhould be judge What is time convenient; adjudged, Ld. Raym. B. R. Gale 
Rep. 189. Paſch. ꝙ W. 3. Shapcott v. Mugford. 2 2 
Holt Ch. J. thought that the farming in the cattle to the tithe made it a fraudulent ſeverance, and that 
a ſuit might be maintained for it in the Spiritual Court. 


ariſhioner cannot turn in his cattle and Comyns's 


arſon does not carry it away in conve- Rep. a2. pl. 
14 Hill. 


20. One is not bound to pay tithe lamb if he has any number 
under ten, becauſe they are entire things; but if he has nine pounds 
of 10:01 he ſhall pay tithe for it, viz. by an inferior weight, as by 
ounces, for that is diviſible. Per Holt Ch. J. 12 Mod. 498. Paſch. 
13 W. 3. Selby v. Bank. 


(Y) Tithes in Kind. 
How they ought to be paid. 


[ 1, A Man is not bound to make into hay the tithe of graſs, 

which he cuts, but he may ſet out the tithe thereof Fol. 644. 
when it is in graſs-cocks, for then he may well enough ſever tue 
tithe from the nine parts. P. 17 Ja. 5. between * Hide and Hob. 25. 
Ellis, per Curiam. Hobert's Reports, caſe 328. the ſame caſe. pl- 330. 


Contra, Hill. 14 Ja. B. R. between Barham and Gooſe, per jade. For 


Curiam. P. 15 Jac. B. R. in the ſame caſe per curiam, and a tithe na- 
prohibition + denied, Tr. 15 Ja. B. R. between Poppinger and turally is 


Johnſon, per Curiam, and a prohibition denied. P. 13 Jac. B. R. —— 


per Curiam, and a prohibition denied. P. 2 Ja. B. R. cited Ho- the revenue 
bert's Reports, caſe 328, to be adjudged between Hall and of my 


Sis ] ground, and 
not of my 


labour and induſtry, where it may be divided, as in graſs it may, though not in corn.—-Hetl. 

133. &. C. in totidem verbis. Roll Rep. 173. in pl. 3. Paſch. 13 Jac. B. R. the court held, 

that the pariſhioner ought to make it into hay. All that the pariſhioners are bound to do 

1s to cut down the graſs and divide it into ten parts, after which the parſon is to make it 

into hay. 2 Wms's Rep. 523. by Ld. C. King. Paſch. 1729. Fox v. Ayde. And ſaid it had 

deen ſo reſol ved in one Reynold's caſe. + [ 5 8 5] 
A 


[2, 
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2. A man is not bound to redder the tithe of gr before hie 
puts it into graſs-cocks, and ſets out the tenth part, for he ma 
pur it into grafs-coacks cut of the ſfwarth, and then ſet out the 

*See B. a) tenth part. Contra Hill. 14 Ja. B. R. * Barham and Gooſe, 


Eo” per Curiam, and a prohibition denied accordingly; and fo P. 


* . F = * 0 — 
+ See (B. a) 15 Ja. B. R. per Cur. in the fame caſe. Trin. 15 Ja. B. R. be- 
— . 3 - % . ' . "BE 
pl. 3. S. C. tween + Poppinger and Jonnſon, per Curiam, and à prohibition 
* . 1 
| denied accordingly, ] 
Twiſden J. [ 3- A man may ſet out the tenth part of the hops for tithe Je- 
BIG it fore they are dried. Hill. 14 Ja. B. R. in Barham and Goole's 
ag deen 4 — . 
= caſe, put per Serjeant Hitchham and agreed per Mountacute, ] 
quæie, and | D 
is not now Known how the tithes of hops ſhall be ſet out, 
meaſure. Sid. 283. pl. 15. Paſch. 1$ Car. 2 B. R. 

Upon a dil for tithe of 5p; the cate appeared to be this; 
fendant that >: 2994/4 tak: bis tit he in bind the firſt three diys, d a7 
when pid, but afterwards be left eri tenth pole jevarcd from the? 
paying them by the buſhel at firit was becauſe gathered, but her a pole of thoſe that 
were ripeſt ; plaintiff objected that this was not an equal and fur way ofithing, becauſe there 
was great difference in the value of the poles, and that this was not a legal ſeparation, and two 
cafes were cited where this manner of tithing had.heen adjudged to be ill. Gert v. Prack, 10 
W. z. 17 Nov. GztpD v. —— Nick, 3 Ann. CTT v. RErve, Trin. 1657. Defendant 
inſiſted that he ought not to be at the charge of picking, and that plaintiff being entitled to tithe 
both of the hops and the bines, he ought to take them together, 

The court unanimouſly agreed, that the method of tithing hops t to be by the bi ar mine 
ſore, ænt tos pots, NS, Rep. Bliſs v. Chandler. | | 


12. whether by the tenth pole or by 


aving given stic to the d-- 
REY vr, cord nie 
aid, the reaſon of 


* 15. [ 4. The pariſhioner ought of common right to cut deron the 
arrey v. 5 = : 

Chauncey. corn, and prepare it for the parſen, and to ſet out the tithe from 
S.C. but the nine parts. M. 3 Ja. B. R. between Perry and Chauncey, 


3 adjud ged.] 
t appeœar. 
I 5. The pariſhioner of common riglit ought to make the carn 
into ſheafs, P. 13 Ja. B. R. per Curiam. ] 

[6. The pariſhioner is ct bound to gather and ſet up the 
corn inte Hillocts or heaps; but it is a good manner of tithing 
to throw the fpacks out. H. 6 Ja. B. R. Placito 13. per Cu- 
riam.] | 

Lat. 228. 7. Noy held clearly, that if two parſons have portions of tithes 
D e . by balves in 4 pariſb, that the ſtatute of E. b. which commands the 
ee ſetting out titnes, does not injoin the pariſhioner in this caſe to 
here are divide the tithe by halves, and fo to ſet out the parts ſingle, but he 
3 ought only to ſet out the tenth, inaſmuch as if the tithe was of a 
5 and lamb, the pariſbianer cannot divide it, Lat. 24. Mich. 3 Car. 
the pariſh- Stilman v. Cremer. | 
ners Tor 


queſtion was if this was within the ſtatate of E. 2. the tithe not being ſet out icveraily. Ad- 


jornatur. But the reporter fays that by another report it was adjudged that the parithioner is 
no: bound to divide it into moletics; but the parſous muſt divide it between themſelvcs. 


* 586] 9. The tenth part of the mit of bis cows every meal muſt be 
Pram. paid intire every tenth meal; for otherwiſe the parſon muft be 
Rep. 329. forced to keep a ſervant “ for that purpoſe only, and perhaps the 
1 tithe would not amount to a pint a day; and decreed accordingly. 
*-ftices And all agreed that the titne-milk ought to be carried by the 
teld, tat * pariſhioners, 


Diſmes, [or Tithes.] 586 


pariſhioners. Raym. 277. Paſch. 31 Car. 2. in Scacc. Dod v. there being 


no cuſtom 

Ingleton. in the caſe, 
they ouglſit to reſpect the conveniency of the matter, and therefore it being the uſage of the 
country to bring their tithe-milk and other ſmall tithes to the church-porch, they thought the pa- 
tiſhioners ought to bring their ſmall tithies thither, it being an indifferent place for that purpoſe, but 
that for great tithes the parſon ought to fetch the fame. Raymond was ot opinion, that tithes being 
due by the eccleſiaſtical law, and by that law ſmall tithes are to be carried home to the vicar's 
houſe, and therefore he was of opinion, that this court ought to adjudge it fo too. 12 Mod. 
206. Mich, 10 W. 3+ S. C. cited by Holt Ch. J. and ſaid that it was a meer equitable decrees 
guided by the cuſton: of the neighbouring pariſhes. Lord Raym. Rep. 359. S. C. cited by 
Holt Ch. J. accordingly. 


9. The parſon cannot juſtiſy his coming to ſet out tithes without 
the conſent of the cuner 3 becauſe by the ſtatute of E. 6. the owner 
is to {ct out his tithes, and ie do not, he is liable to the penalty 
of the ſtatute, F Sp. 335. pl. 416. Mich. 1698. in 
Scacc. Anon. 

10. Of com g tithe ih is payable at the parſonage or 
vicarage-houſe; per Cur. Lord Raym. Rep. 129. Mich. 8 W. 3. 
in caſe of Scoles v. Lowther. 

11. By the law tithes of 1 in Find ought to be carried by the & parith- 
proprietor either to the parſonage- bone, or to the church-porch. ,"*; * , P 
Arg. and prohibition denied. Carth. 462. Mich. 10 W. 3. 2 & of con- 
B. R. in cate of Hill v. Vaux. mn rights 


* 
/ - 
Pu? * y jt 


ert; and that therefore if this hiad been in the modus it would have made it a good caſe, and 


that the cave of Don p EXCLETON WA 4 wer; quitub le decree, guided by the cuſtom ot ueigh- 
bouring pariſhes; per Holt. 12 Mod. 206. S. C. 


12. A ſuggeſtion for a prohibition was, that there was a modus 
time out of mind as to tithe of he, that if the parſer ſend a ſer- 
vart to pull part of them, he ſhould have the tithe of them. It was 
objected, that the cuſtom was void for uncertainty of how much 
ought to be pulled; and that by law the parion ought to have the 
tithe in the fame manner without ſuch pains; and the court were 
of this opinion, and a prohibition denied. Lord Raym. Rep. 504. 
ich. 1x W. 3. Stedman v Lye. 
13. Tithes of hay muſt be ſet out in graſs-cocks. g Mod. 117. 
Ich. 11 Geo. in Canc. Smithſon v. Dodſon. | 


(Z) For what Thing fer @ Collateral Reſpect. 


II. ] F a man buys woods tithable, and burns them in his houſe, 
and ſhall not pay tithes for them, as well reſolved. P. 14 
Ja. in Banco, between parſon Ellis and Drake. 

2. No tithes ſhall be paid of wo:d cut and empl:yed for incla- Mod. 683. 
fare in his huſbandry. Tr. 38 Ei. B. R. between parton Ram and bon 
Patterſon, admitted, Ir. 10 Car. B. R. between Brown and F1iz. B. R. 
Nixon, per Curianm, ] | in the par- 


ſon of Mil- 
denhall's caſe. S. P. per Cur. 


S. C. cited Saund. 142. Mo. 917. pl. 1304. Paſch. 14 
As B. R.: Lanes cuſe. S P. — Mar. 79. pl. 128. per tot. Cur. Paſch. 17 Car. C. B. in caſe of 
aecden v. Harden. But otller W²ile if ot be employed in the wcloling another's corn, though 

S; the 


3 
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the ſame parſon has the tithes thereof ; and a preſcription to be diſcharged in ſuch caſe was ad. 
judged ill. 2 Saund. 141. Hill. 19 and 20 Car. 2. Crouther v. Collins. 

Where one cut down wo-d to make hedges, and a the greater part theres f in hedging, yet for 
the reſt which was cut down for that purpote no tithes ſhall be dd, cited by Fenner. Cro. E. 
499- in pl. 19. Mich. 38 and 39 Bliz. to have been adjudged in B. K. _- 

No tithes ſhall be paid of word under 20 years grow!h imployed in hedge-poles for meliorating the 


coppices. Mo. 917. pl. 1304. Paſch. 14 Jac. B. R. Lane's cafe, 
For wood imployed to hedge or fence corn, where the parſon had tithe-corn, no tithe ſhall be 


paid ; and it was ſaid to be a general rule, that no tithes mall be paid for any LLing per quod de- 
ci a fins ubericre, Freem. Rep. 335. pl. 410. Mich. 1698. in Scacc. Anon. 


% 
No. 909. [ 3. For brom or other fervel expended in the houſe of the pa- 
pl. 1279. riſhioner no tithes are due. P. 40 El. B. R. between Auſtin and 
S. C. and Lucas, adjudged per Curiam.] 


S. P. re- 
ſolved. Cro. E. 609. pl. 15. S. C. and S. P. held by 


Paſch. 44 Eliz. B. R. the S. P. Cuſtom in a pariſh to p 

&C. is a good cuſtom; per tot. Cur. Mar. 79. pl. 128. Paſc 
Nod burnt in the bu/: is exempt from the payment of ti 

burat in the houſe. Lord Raym. Rep. 129. Mich. 8 W. 3. in c 


See (C) pl. [| 4. No tithes ſhall be paid de jure for pigeons which are ſpent 
— in my houſe, for this is for the preſervation of thoſe which labour 
in other things of which the parſon hath tithes. M. 14 Ja. 
B. between Whatlcy and Hanberrye, refolved, and a prohibition 
granted. ] | | 
[ 5- But he ſhall pay tithes for ſuch priozons as he ſells, as it was 
agreed in the caſe of Whatley. | 
6. If a man keeps a family, and hath procon-holes about his 
houſe, and there keeps any pigeons and the young pigeons there 
＋excreaſe, and be kills and ſperids them in his houſe, he ſhall not pay 
Fol. 645. any tithes for them (*) Hill. 13 Car. B. a prohibition granted, 
and for a conſultation pleaded by the parſon that he fold them 

between Vincent and Tutt. ] 

[ 7. If a man cuts down grafs, and before he makes it into hay, 
being only put into ſwathes he carries it arvay ard gives It to i. 
plow-cattle for their neceſſary ſuſtenance, not having {ſufficient tor 
their ſuſtenance otherways, no tithes ſhall be paid thereof. Mich. 

9 Car. B, R. between Crawley and Wells, per Curiam, and 2 
prohibition granted, this being an Herttoruſhire caſe. ] 

[ 8. [So] If a man cuts down weed, and burns it ts make brick 
Ir the reparation of his houſe within the pariſh, tor the habitation 
of himſelf and his family, no tithes ſhall be paid thereof, inaſmuch 
as the parſon hath the benefit of the labour of his family. Tr. 10 
Car. B. R. between Nixon and Browne, per Curiam.] 

[ 9. So if a man cuts wood and burns it to make brick for the 
enlargement of his houſe within the pariſh for the — habita- 
tion of his family, no tithes ſhall be paid for it. Tr. 10 Car. 

B. R. between Nixon and Browne, per Curiam agreed. 

[ 10. But if a man cuts wood and burns it to make bricks for 
the enlargement of his houſe within the pariſh, more than is neceſ= 
ſary for 515 9 as for his pleaſure and delight, he ſhall pay 
tithes for it. Tr. 10 Car. B. R. between Nixon and Browne, 


the juſtices.— Mo. C33. pl. 941. 
no tithes of , or wind for fire, 
B. Weeden v. Harden. 
at is only fo long as it is 
v. Lou ther. 


per Curiam adjudged, and a conſultation granted accordingly, 
where the plaintift in a prohibition had affirmed that he burnt it 


for the reparation and the enlargement of his houſe generally, 
without 


I 


7 
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without ſaying that it was for the neceſſary habitation of his 
family, for they ſaid, that by this ſurmiſe he might make a caſtle, 
and yet ſhould pay no tithes, |] 
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11. For the ordinary ratings nat voluntarily ſcattered no tithes * Roll. 
ſhall be paid, becauſe for thoſe no tithes were due by the levitical oY "hs 
law, and becauſe they are but a ſcattering of the grain, of which a projubi- h 
he paid tithes before. Tr. 3 Ja. B. R. P. 14. Ja. B. R. between tion was 
* Pit | and Harris a prohibition granted. P. 7 Ja. B. per Curiam. r— 
Hill. 8 Car. B. R. between Saunders and Paramour, per Curiam . Foſſe 
a prohibition granted. My reports 11 Ja. 14 Ja. between v. Parker. 

Mich. 14 Ja. B. R. between + Joyſe and Parker, agreed — 2 A 

, . . 2 X y Haugh- 
Curia. Hill. 11 Ja. Peck and Harris, a prohibition being granted ton J. 
before this. ] 22 

F. a- 


Elis. B. R. in caſe of Sherington v. Fleetwood. Mo. 

ed in Nichols's cafe S. C. & S. P. cited Cro. E. 660. pl. 7. 
„ Paſch. 3 Car. C. B. the ſuggeſtion ought to be, that he libelled 
for rakings after the c was got in, &c. involuntarily ſcattered; and upon ſuch ſuggeſtion a pro- 
hibition will be granted. Cicil v. Scot. 

Tithes ſhall be paid of 14g; of corn, becauſe the tenth cock or ſheaf is no ſatisfaction for more 
than the grain whereof it is the tenth, and therefore it is not the tithes of the rakings. Mo. 278. 
pl. 433. Trin. 31 Eliz. C. B. Berd v. Adams. Sav. 100. 10 t. pl. 130. S. C. held accordingly. 
ro. E. 446. pl. 10. Mich. 37 & 38 Eliz. C. B. cites it as adjudged in Six CMA. Moki- 
$ox's Cas E, that where one preſcribed to pay the tenth part of corn in the ſheaf for the tithes of 
all which is in ſheaf and of all which is raked, to be a void preſcription ; becauſe he is to pay 
tithes of bot li of them; beſides it is unreaſonable, for then he may put the leſſer part in ſheafs, 
and leave the greater part to be raked. 

Tithes ſhall not be paid of rakings unleſs they are faul ratings ; cited by Popham to have been 
adjudged. Cro. E. 475. pl. 3. Trin. 38 Eliz. B. R. ro. E. 363. S. P. Arg. cited to have 
been ruled, and the court agreed to the caſe of rakings; for that is as good corn as any other. 
ro. E. 702. pl. 21. Mich. 41 & 42 Eliz. B. R. Green v. Hun. a preſcription was al- 
ledged to make barley into cocks, and to pay the 1oth cock in ſatisfaction of the tithes of the 
barley and of the rakings mims vlentarie diſperſed, It was demurred to becanſe it was not averred 
that the rakings were minus voluntarie diſperſed; and moved, that in 31 Eliz. it was ruled in 
C. B. in one Abaus's Cas E, that a preſcription to pay the tenth cock generally in ſatisfaction 
of all rakings was not good; for he might leave the greater part of the corn in rakings. But the 
court held the preſcription good, and that there needed no averment but that che to come on 


greed. Cro E. 475. pl. # 
910. pl. 12 80. cites 
25 adjudged. Lt 


the other ſide if he woutd. —— Yo. 278. pl. 433. cites it as adjudged Mich. 4: & 42 Eliz. 
B. R Gartxv. Rx, that by the cuſtom of the realm tithes ſhall not be paid for rakings. 
S. C. cited as adjudged Mo. gio. in pl 1280. 

For rakings of cora no tithe is payable, if they were involuntary ; but ;f there was any fraud 
in leaving more than was necetfary, then tithe Mould be paid. Freem. Rep. 335. pl. 416. Mich. 
1698. in Scacc. Anon. S. P. by Twiſden. Mod. 121. pl. 24. Paſch. 26 Car. 2. B. R. 
Anon. 


* Roll. 


[ 12. Brut for ratings voluntarily ſcattered, and upon a colluſion, 
tithes ſhall be paid. My reports 11 Ja. Mich. 14 B. R. between 
Joiſe and Parker, agreed per Croke, Houghton, and Doderidge. 
H. 14 Ja. B. R. * Peck and Harris, per Curiam adjudged. Mich. 
3 Ja. B. R. per Popham. P. 7 Ja. B. per Curiam. ] 

[ 13. Where the prohibition is of tithes of ratings, the ſuggeſtion 
ought to be, that they were minus voluntarie ſparſæ, otherwile it 
is not good, for it is not ſufficient to ſay they were lapſæ, & 
diſſipatæ in collectione. Hill. 14 Ja. B. R. Peck and Harris, ad- 
Judged, ſcilicet a conſultation granted. 


Rep. 739. 
Pitt v. Har- 
ris. S. C. 


Noll. Rep. 
379. pl. 35+ 
Pitt v. Har- 
ris S. C. a 
prohibit ion 
was grant- 
ed; and it 


was ſaid the party carried it into his barn; and a prohibition was granted, and Coke Ch. J. ſaid, that 
the prohibition being granted, let the party now plead it, if he would have a confultation.—— 
Whether voluntarily ſcattered or not is no cauſe of prohibition but of appeal: for this is within 
the conuſance ; but if they agree them to be rakings aud involuntarily feattered and yet adjudge 
payment a prohibition lies, it being contrary te our law. 3 Keb. 24. pl. 6. Paſch. 26 Car. 2. B. R. 
Peters v. Prideaux. 


L 14. If 
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Cro. J. Sg. [ 14. If a man ſhears his ſheep about their necks to preſerve then 
$76- pl. 3. from vermin, and not for the benefit of the wool, the parſon ſha!l 


in, 18. not have tithe for this. ] 


| Jac. Jouce 
v. Parker. S. P. 3 Bulſt. 242, 223. Foſſe v. Parker. S. C. the ſuggeſtion appearing to be, 


that for this they uſed to wind up the other fleeces at their own charge, a prohibition was 
granted. | 


3 Bulſt. [ 15. But etherways if he ſhear them largely by covin for the 
242, 243- benefit of the wacl, Mich. 14 Ja. B. R. between Joiſe and Parker, 
Parker, per Curiam. ] | 


S. C. & S. P. by Doderidge and Crooke admitted. 


[ 589 ] [ 16. S- if he ſhear them about thgir necks without fraud but twy 

- weeks before Mich. and two weeks N Mich. to preſerve them and 

their fleeces from the brambles, no be paid for them, 

for it appears that he does not ſhear t e benefit of the 

wool, this being done at this time befor ces are increafed 

after the ſhearing of their whole bodies. Mich. 14 Ja. between 

Joiſe and Parker, agreed per Curiam, præter Mountague, who 
doubted. ] 

[ 17. If a pariſhioner cats his dirty locks from his ſheep, for their 

Fol. 649. better preſervation from the vermin before the time of ſheering, and 

does this without fraud, no tithes ſhall be paid of theſe. P. 14 

Car. B. R. between Dent and Salvin per Curiam, and a prohibi- 

tion granted accordingly. Mich. 14 Car. B. R. between Wil- 

liams and Wilcox a prohibition granted; but there was a conſider- 

ation ſurmiſed, ſcilicet, that he wound up the tenth fleece for the 

parſon, ] 

Lit. Rep. [ 18. If a man ills ſpeep, yet he ſhall pay tithe of the wool that 

27. Paſch. comes off them, but not for the ſcins. P. 14 Car. B. R. between 

. 3. Dent and Salvin, per Curiam. ] 

_ a prohibition was granted to libel for wool pilled from ſheep killed for the houſe or 

dcad, &c. | 


cro. c. 353. [ 19. No tithes ſhall be paid of the hay that grows 1 on the 


1 4. hradlands where the harſes and plough turn, when the land is 
6 e ploughed, if there be alleged a cuſtom not to pay it, and it be alto 
S.C.% G&verred that the head-land is but jufficient to turn the plough. Hill, 


S. P. and 10. Car. B. R. between Mead and Thurland, per Curiam, a pro- 
2 nro! . 98 © _ . . 1 
** =_ hibition granted, P. 15 Car. between Birde and White, a prohibi- 
ed. tion granted per Curiam with the ſaid averment, that the head- 
Jo. 337. 2 land was not greater than what was ſufficient to turn the plough 
. but S. 5 — * . 
To i upon in ploughing the land.] | 
appcar. 2 Le. 70. pl. 93. Hill. 29 Eliz. C. B. agreed that it is a ceaſonable preſcription 
that the party ſhall have the ly upon the tead-lands in recompence of the reaping, binding and 
ſhocking, and the hay there is but of Intle value.——— Ln: 16. Hill. 4 Jac. in Scacc. Anon. 
S. P. a prohibition lies but ſome held that he ought to ſuggeſt that they are but ſmall head-lands 
and that there is a cuſtom of diſcharge in contideratiorn that he paid tithes in kind of meacow*- 
Litt. Rep. 13 Hill. 2 Car, C. E. Richareſon cited S. P. to have becn agreed by Hutton 
and Yelverton only in court that probibition thould be granted; for the defendant is diſcharged 
uf tythe in this caſe for neceſſity; becauſe it is left for the turning of the plough and is parce} of 
the plough land, whereof the parſon hat! the tithe of corn and the farmer cannot plough luis lard 
without lea 3 it aud lays that this 15 the re ſon of the cafe 22 E. 4+ 5. 

See (D. ½ gl. 10. 5. C. 


20. A 
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20. A prohibition was prayed to a ſuit for tithes of {acts of 
wool, ſuggeſting that he paid the 10th fleece of wool in ſatisfaction 
of all locks and tithes due for wool, The court held the ſub- 
ſtance of the preſcription good enough, but the ſugge/?ion not being 


(what they had uſually paid, &c.) which is iſſuable, it was not. 


good; and therefore a conſultation awarded. Cro. E. 303. pl. 26. 
Mich. 36 & 37 Eliz. C. B. Jeſop v. Payne. 

21. Tithes ſhall be paid for ſheep depaſtured on turnips, though 
tithe wool was before paid of them. It was ſtrongly inſiſted, that 
it a double tithing, but the court agreed, that it was a new in- 
creaſe, and decreed that defendant ſhould go to an account. G. 
Equ. R. 231. Paſch. 12 Geo, in Scacc, Coleman v. Barker. 


accordingly, and the decree affirm { on a rehearing. G. Equ. 
v. Wingfield, __— 
/ 4 

8 


22. A prohibif granted to a libel for tithes of old rotten 
trees cut for ſuel, fd alſo for tithes of loppings of trees, which 
loppings were not of twenty years growth. 2 Roll. Rep. 495. 
Hill. 22 Jac. B. R. Scott v. Eyre. | 

23. Of wool of rotten ſbeep, no prohibition, though alleged, that 
he Pall have tithe wool for the ſame thing again at ſheering time, 
Lat. 254. Mich. 9 Car. Anon. | 

24. If a pariſhioner ſells ſheep, the parſon ſhall have allowance 
of tithes of them after the ſhearing ; per Jones. Lat. 254. Mich. 3 
Car, Anon. 

25. Prohibition was granted to ſtay a ſuit for tithe of wood up- 
on ſurmiſe that the 10994 was ſpent in his have for firing, and ſhews 
that the cuſtom in the ſame pariſh is, that the owners of any 
houſe and land in the ſaid pariſh who pay tithes to the parſon, 
ought not to pay tithes of wood ſpent for fewel in their houſes ; and 
iſſue being upon this cuſtom; it was found for the defendant and 
moved in arreft of judgment, that although it be found that there 
is no ſuch cuſtom, yet he ought not to pay tithes for wood ſpent in 
his houſe, nor for fencing /tuf for hedges, but per legem terra: 
ought to be diſcharged of them; but the court refolved that 1 1s 
not de jure per legem terre that any be diſcharged of them; tor it is 
uſual in prohibitions to allege cuſtoms, as for hearth-penny, or 
by reaſon of other lands whereof he pays tithes, that he is diſ- 
charged of that tithe, but not to allege, that per legem terræ he is 
diſcharged, and the plaintiff here having alleged a cuſtom, and 
being found againſt him, it was adjudged for the defendant, that 
conſultation ſhould be granted. Cro. C. 113. pl. 5. Trin. 4 Car, 
C. B. Norton v. Fermor. 
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do for 

ſhcep de- 
poſtared on 
other land 
from ſhunng 
time, it Was 
decreed 


» 231. cites 1 W. & M. Dummer 


[ 5990 ] 


Hetl. 88. 
S. C. Sed 
adi ornatut 
to ſearch 
precedents. 
bid. 
119, 111. 
S. C. but 
no reſolu- 
tian 
But Ibid. 
117. a con- 
ſaltation 
Was grants 
ed, becauſe 
of a cuſtom 
alleged and 
found for 
the party; 
but by 
Crook and 
Lelverton 
there are 
divers pre- 


cedents where in that caſe a prohibition was granted without alleging a cuſtom. Litt. Rep. 
152, 153, Norton's caſe S. C. adjornatur. Whether tithes ſhall be paid for fuel ſpent in 


the houſe, where is no cuſtom, they ſaid they ſhould not determine, it being no point 
and there being opinions both ways. 1 Cro. 113. was cited at the bar that ſuch fuel 


in this caſe, 


Mall not be 


cilcharged without a cuſtom. Freem. Rep. 33 5. Pl. 416. Mich. 1698 in Scacc. Aribu, ' 


26. A libel was 1 cattle upon the ground, to which 
the defendant anſwere „that they were ancient milch beaſts, and 


were growing old and dry, and that fir a month they depaftured with 
ether heifers, and that afterwards they put them into a meadow 


pE. 


Vox. VIII. out 


©. 
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out of which the hay was carried, and after he fed them with hay 
in the houſe. The court agreed, that tithe ſhould not be paid for 
the depaſturing or the hay with which they were fed ; but as for 
the time they went with the ether heifers, Crook and Hutton held that 
tithes ſhould be paid for them. Het. 100. Trin. 4 Car. C. B. 
Anon. 

27. A. has a houſe and lands in the pariſh of B. and other lands 
in the pariſh of C. mile ariſing in the parith of C. ſhall pay tithes 
though ſpent in the houſe at B. Ld. Raym. Rep. 129. Mich, 8 
W. 2. Scoles v. Lowther. 

28. If a man has arable land toit heut a houſe, he is not intitled 
to be diſcharged of the tithes of the {4 which maintains the ſer- 
vants, who plow the land, as he is itche has a houſe in the pariſh 
where the milk is ſpent. Ld. Ray Rep. 129. Mich. 8 W. 3, 
in cafe of Scoles v. Lowther. 

29. Where a man has ord in one arable lands in 
another, if he makes uſe of this wood in ing fences for his 
arable land, yet he ſhall pay tithes to the parſon where the wood 
grows. But it had been otherwiſe if it had been in the ſame 
pariſh ; per Cur, Ld. Raym. Rep. 130. Mich. 8 W. 3. in cafe of 
Scoles v. Lowther. | 

[ 591 ] 30. So where the wood grows in one pariſh and is ſpent in the 
owner's houſe in another pariſh; per Cur. Ld. Raym. Rep. 130. 
Mich. 8 W. 3. in caſe of Scoles v. Lowther. | | 

31. Bill for a diſcovery of tithe of furze and payment thereof, 
Defendant by anſwer inſiſts that furze ſpent upon the premiſſes is not 
titheable, and likewiſe inſiſts that underwood and furze generally 
is not titheable in that parith, &c. Plaintiff admits that no tithes 
is due for underwood or furze ſpent upon the premiſſes, but inſiſts 
upon tithe of furze made inte faggots and ſold by defendant, cites 
Moor 90g, that underwood or furze ſpent for firing or fencing of 
the premiſſes is not titheable, but underwood or furze fold is 
titheable. In the proofs of the cauſe there was ſome evidence of 
Id. per ann. paid called ſmoak-money in lieu of tithes or furze, 
but that not being inſiſted on by the anſwer, but a general non 
decimando for underwood and furze, decreed defendant to account 
for tithes of furze made into faggots and fold, but not for furze 
burnt or uſed upon the premiſſes. Defendant to pay coſts. Per 
Harcourt C. MS. Rep. Mich. 12 Ann. in Canc. Roffe v. 
Harding, 


(A. a) Wages. (PI. 1.] 
[And Feedings and Agiſtments of Cattle.] 


[1. CERYVANTS of the plhugh ſhall not pay any tithe of 
HS their es; 1 Leclbed, P. 14 Jac. A 3 be- 


tween Parion Ellis and Drake in Devon, and a prohibition 
granted 
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granted accordingly, although the libel was but for the tithe of a 
third part of their wages, raving the reſt free; for it was ſaid, that 
by the fame reaſon that the beaiis of the plough ſhall be free of 
tithes, the ſervants who foilow the plough ſhall be alſo. ] 

[ 2. No tithes ſhall be paid for the feeding which is eaten by 
the oxen of the plough and the cattle of the pail, Mich. g Ja. B. 
between Backſter and Hope, per Curiam, ] | | 
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2 Brownl, 
30» S. C. 
adjudged, 
that the 


preſcription was good.——sS, C. cited Roll. Rep. 38. that a conſultation was prayed after a prohi- 
bition, but not granted. Hetl. 100, Trin. 4 Car. C. B. Anon. S. P. But if they are 
aft-reaards fattcd tor tale tithes are payable for their herbage. Parliament caſes 193. Paſtmond 
v. Sands cited G. Equ. R. 221. in caſe of Coleman v. Barker. Mar. 55 pl. 87. Mich, 15 Car. 
Anon. S. P. and Barkley J. only in court granted a prohibition. Of common right no 
tithes are due for cattle bred for the plough or pail to be uſed in the: ſame pariſh, but if they belong 
to another pariſh, tithes are due {oF raem, and of that opinion were the whole court. Hardr. 


124. Paſch. 13 Car. 2. in Scacc. 


_ ; 
3. No titieg,” 4 paid for horſes of the plough, for the No tithes 
parſon hath the tent of their labour in his tithes of the 3 "IM 


grain. Tr. 15 Ja. B. between Bell and Tarde, a prohibition 
granted, ] 


ſaddle 
hor es or 
their her- 


bage; but for cart-horſes to till the ground, allowance is to be made for their herbage, becauſe 
a profit comes in by them, but not by ſaddle-horſes. Per tot, Cur. Bulſt. 171. Trin. 9 Jace 
Pothill v. May.——S. P. as to ſaddle-borſes, cited by Richardſon, that a prohibition was granted- 


Her. 94. Paſch. 4 Car. C. B. 


[ 4- Tithes are not due for young cattle which a man rears for 
his plough, for they are for the manuring of the land, of which the 
parſon ſhall have the tithe. M. 14 Ja. B. Watley and Hanberry 
+ reſolved, and a prohibition granted. M. 14 Ja. B. R. between 
* Joiſe and Parker, reſolved, and a prohibition granted. M. 14 
Ja. B. R. between Dr. Beſte and Williams; and prohibition 
granted. H. 14 Ja. B. R. between Kneebon and Woodrett, a 
conſultation was denied, a prohibition being granted before. Tr. 


Cro. J. 575. 
pl. 2. Trin. 
18 Jac. 
Touce v. 
Parker 

S. C. & 

S. P. ac- 
cordingly, 
per Cur. 
-—2} Built, 
241. Foile 


12 Ja. B. R. between Maſcal and Price, per Curiam.] r. Parks. 
S. C. but S. P. does not appear. 
* Roll. Rep. 38. pl. 2. and 62. pl. 7. S. C. & S. P. admitted per Cur.—2 Bulft. 2 39. S8. C. & 
S. P. by Coke Ch. J. to which the whole court agreed, unleſs it be averred that they were by 
him fatted and fold away——Cro. E. 702. pl. 21. S. P. adjudged ; becauſe they are for the publick 
weal, and the parion is to have benefit of them in another kind. Green v. Hun.— NI. 910. 
pl. 1280. cites S. C. & S. P. adjudged Mich. 4 & 42 Eliz. B. R. Of common right 
tithes are not due for cattle bred for the plough or the pail to be uſed in the ſame pariſh, but if 
they belong to another pariſh tithes are due for them; per tot. Cur. Hardr. 184. pl. g. Paſch. 13 
Car, 2. in Scacc. in the caſe of Holbeech v. Whadcocke. + 5 921 


[F. No tithes are due for young cattle that a man rears for his 
dairy, Mich. 14 Ja. B. R. a prohibition granted between Joyſe 
and Parker. H. 14 Ja. B. R. Kneebon and Woodrett; a con- 
ſaltation was denied, a prohibition being granted before.] 

6. If a man, according to the cuſtom of the country, ſaws land 
to feed his horſes for tillage, and hath uſed to ſuffer his horſes to be 
{ed upon the land without any ſowing thereof, the parſon ſhall not 

ave any tithes thereof, for this is no more than paſture for the 
horſes. M. 3. Ja. B. R. Per Towle ſaid, that it was one Same's caſe 

of Eſſex adjudged. ] 
[7. Aud 


Yy2 
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[7. Aud in theſe caſes in the prohibition, he need not preſcribe to 
be diſcharged of tithes for them, becauſe they are diſcharged by the 
law. H. 14 Ja. B. R. Kneebon and Woodrett, per Mountague 
and Doderidge; but Haughton ſeemed e contra, becauſe their 

* Fol. 647. labour (*) is a manner of a modus for their tithes; but Clinch and 

ny —— Clerk ſaid, that of late time they have not uſed to preſcribe z but 
ancientiy the uſe was to preſcribe. } 

Cro. E. [8, If a man buys cattle, and feeds them, and ſells them, he ſhall 

675, 6. pay tithes of them. Tr, 38 El. B. R. between Sherington and 

pl. 3. S. C. ET a S 

K Sp. Fleetwood, per Curiam.] 


held, per tot. Cur. Gouldſb. 147. Pl. 66. S. C. & S. P. per Popham.——Mo. 909. pl. 
1278. 8. C. & S. P. reſolved. 


era. E. [9. But if a man, bas cattie and fee 


22 1 bis ho:;je, he ſhall not pay any tithe f 
S. p. between Sherrington and Fleetwood, per 


agreed per tot Cur— Gouldsb. 147. pl. 66. S. P. per Popham in 8. 
8. C. aud S. P. reſolved. 


them, and ſpends them in 
Fr. 30 El. B. R. 


: 3 
Cro. A [10. If a man feeds ſpecb in his land, and after #:/!s and eat 
bg them in his houſe within the pariſh, he ſhall not pay tithes for 


* 


Long. S. C. them, Mich. 7 Car. B. R. between Facey and Lange, per 
and S. P. Curiam upon a demurrer, ] | 


r Cur.— | | 
ſo 254. pl. 5+ S. C. but S. P. does not appear. Thid. 447. pl. 11. S. C. but not S. P.. 
itt. Rep. 13. Hill. 2 Car. C. B. the S. P. cited by Richardſon a5 agreed accordingly, and a pro- 
hibition granted. ä 


[II. If a man gathers green peaſe to cat in his houſe, no tithes 
ſhall be paid of them, and this by the law of the land. P. 12 
Ja. B. per Curiam.] 
F 25 ml stherwiſe it is if he gathers them to ſell or feed hogs 
12 Ja. B.] 
[ 593 13. If a man buys barren cattle, as oxen or ſteers, and after 
er. eli them, he ſhall pay tithes for their paſture, becauſe they can 
227. pl. 20, render no other tithe; but otherwiſe it is of barren ſheep, ſcilicet, 
S. C. but ethers, . becauſe oy will render tithe of their wool, Mich, 7 


3 Car. B. R. between Facy and Lange, per Curiam.] 


mn. 2:4. pl. 5. and 457. pl. 11. S. C. but not S. P. 


— J- : (14. If a man keeps berſes that are barren cattle to fell, and 
— ſells them accordingly, he hall pay tithe for them, Tr. 15 Ja. B, 


v. Wild, R. between Lampkin and Wilde, per Curiam,] 
5, C. and S. P. admitted per Cur, 


Fs. If a man buys young cattle, and rears and ſel's them, he 
ſhall pay tithes for them. Tr. 38 El. B. R. between Sherington 
act's and Fleetwood, per Curiam.] 
«0 [16. So if a man buys cattle, and "20" and ſells them, he ſhall 
the notes pay tithes for them, Tr. 38 El, B, between Sherington and 


1 I When 
I 7⁰ 
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17, Where beaſts are in one pariſh for one half year, and in 
another pariſh during the reſt, every parion ſhall have tithes for 
the time. Br. Diſmes, pl. 16. cites the regiſter. 

18. If the parſon has tithe for the corn of the ſame land, 
he ſhall not pay tithe for agi/imert. Br. Diſmes, pl. 18. cites the 
regiſter. | 

* Libel for tithes of milch cows, ſteers, oxen, and horſes 
&c. the defendant ſuggeſted for a prohibition, a modus to pay 1d. 
every year for a mile cow, and an half-penny for every other cow, 
and the like for every mare, in ſatisfattion of al! cows, ſteers, horſes 
and other cattle, but a conſultation was granted dummodo non 
tractetur of milch cows, of, oxen for the plough, nor of beaſts 
depaſtured for the ese the houſe. Moor 911. pl. 1282. 
Mich, 38 & 39 Eliz-® © Greſham v. Lucap. 


tithe by the paymeny⸗ 
which is due. Anda 

for milch kine, draug, 
8. C. cited.——$, C. cited Cro. E. pl. 3,5. C. cited Mo. 454. in pl. 623. 


ere 


394 


Cro. E. 445. 
pl. 10. 
Griſman v. 
Lewes S. C. 
& por tot 
Cur. this 
preſcrip= 
tion 15 not 
good to be 
diſcharged 
of one 


For he ought to pay ſomething for the tithe of every thing 
1 conſultation was afterwards awarded dummodo non agatur de decimis 
oxen or beaſts agiſted for proviſion of his houſe——=—2 Inſt. 251, 252. 


20. Tithes are payable for agiſtment, viz. for the feeding of For beaſts 


ary cattle, which do not ſerve for the plow or pail, nor are ſpent in 
the family, Jenk. 281. pl. 6. cites it as reſolved by all the judges 
of England in the Exchequer Chamber. 3 Jac. 


agiſted for 
lure, tithes 
ſhall be 
paid ; per 


tor. Cur. 
Cro. E. 476. in pl. 3. Trin. 38 Eliz. B. R. contra to F. N. B. 53. (G) ro. E. 446. pl. 20. 
Mich. 37 & 38 Eliz. C. B. in caſe of Gry ſman v. Lewis S. P. held per Cur. & F. N. B. 53 (6) 
denied to be law. 


21. The defendant ſuggeſted a preſcription to be diſcharged of 


tithes of barren cattle reared or employed for the plow; and upon a 
demurrer to this prohibition, it was objected that he had not 
alleged, that the cattle for whoſe herbage this ſuit was brought, were 
reared for the plow, or employed for that purpoſe; he likewiſe pre- 
ſcribed to be diſcharged of tithes of the herbage of cattle fattened in 
the pariſh, in conſideration that all they who had milch cows there 
had paid tithes of milk, butter, and cheeſe, and nine cheeſes every 
year on a certain day, and did not allege that he had any mulch cows, 
tor which reaſons a conſultation was granted, Roll. Rep. 62. pl. 
7. Mich. 12 Jac, B. R. Maſcall v. Price. | | 

22. No tithes ſhall be paid for the herbage of ſheep, becauſe 
they are fructuoſa animalia. Roll. R. 63. pl. 7. Mich. 12 Jace 
B. R. in caſe of Maſcall v. Price. | 

23. Preſcription to be diſcharged of payment of tithes for all 
cattle agiſted generally, and not ſaying for his own proper cattle, is 
not good, nor reaſonable, and ſtands not with law. Cro. J. 755, 
756. pl. 3. Trin. 18 Jac, B. R. Jouce v. Parker. | 

24. A man agi/ted the beaſts of others in his meadow-ground, 
whereof he had paid tithes before; reſolved that he ſhall not pay 
tithes for this feeding it with the beaſts of others after the mowing, 
on. more than if he had depaſtured the land with his own beaſts, 
2 Roll, Rep. 191, 192. Trin. 18 Jac, B. R. cites Sherrington v. 
| iectwood, 

25. Libel 
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2 Roll. 

Rep. 191. 

Ho v. 
arker. 

S. G & S. P. 

by Dode- 

ridge J. 
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25. Libel was in the Spiritual Court for the tenth part 7 « 
bargain of ſheep which had depaſtured from Michaelmas to Lady-day 
in the pariſh; the party ſurmiſed that he would pay the tenth of 
the wool of them according to the cuſtom of the pariſh; prohibition 
was denied, for as Doderidge J. ſaid, by this way the parſon may 
be defrauded of all if he ſhall not have his reco:upence; for now 
the ſheep are gone to another pariſh, and he can't have any wool 
now, becauſe it is not ſhearing-time. Nota, per Whitlock J. 
De animaitbus inutilibus the parton ſhall have the tenth part of the 
bargain for depaſturing, as horſes, oxen, &c. But de animalibus 
utilibus he ſhall have tithes in ſpecie, as cows, ſhcep, &c. Poph. 
197. Mich. 2 Car. B. R. Anon. 

26. Though no tithes ſhall be paid 
rears for his plough, yet if they are /ald 
the parſon will have tithes. Het. 86. 

 Woolmerſton's cafe. 

27. If I have 10 milch tine which I purpoſe to Telerve fer calves, 
and they are dry, the parſon ſhall not have tithes for their paſture; 
But if I fel} ? by which it appears I kept them for fatting, 
there tithes ſhall be paid, per Harvey J. Het. 100. Trin. 4 Car. 
C. B. Anon. 

28. In a ſuit by Engliſh bill for the tithes of the herbage of bar- 
ren cattle, and others; the Chief Baron ſaid, that tithes for barren 
cattle were due de communi jure according to the value of the land 
after the rate of 2.5. per pound, for that they cannot be otherwiſe 
valued or accounted for, becauſe the profits of the lands for which 
they are paid, are received by the mouths of the beaſts; brit /y 
cuſtom or preſcription ſuch tithes may be paid in «ther manner, as by 
the acre and for all manner of cattle barren, and for the plow and 
the pail. Hardr. 184. pl. 9. Paſch. 13 Car. 2. in Scacc. Holbeech 
v. Whadcocke. | 

29. If a man gits cattle ſuch as are unprofitable, and yielding 
n tithe in kind as horſes, &c. there the party that takes them in, 
Viz. the owner of the ground, ſhall anſwer the parſon the tithe according 
to the rate he has for their depaſturing. But if a man agiſts 
profitable cattle, and ſuch as yield a tithe in kind, as ſheep that, 
yield tithe-wool, and lambs, | he the cwner of the cattle ſhall anſwer. 

- the tithes, becauſe the wool and lamb in kind were due to the 
parſon, and it is impoſſible that the owner of the ground could pay 
that. This difference was taken by Sir Robert Sawyer, and agreed 
per Cur, Freem. Rep. 329. pl. 408. Paſch. 1679. in Scaccario. 
Anon. | 

8. p. by 30. If cattle don't pln in the fame pariſh where they are fed, 
Holt Ch. J. tithes are due though they plough in another pariſh; and it he had 


$94 


r young cattie which a man 
came to perfection, 


Nh. 4 Car. C. B. 


8 more cattle than * for the plough in the ſame pariſh, tithes 
cute are due for them. 5 Mod. 97. Trin. 7 W. 3. Swales v. Lowther. 
ot the plow 


there. 7 Mod. 114. Mich, 1 Ann. E. R. in Harrow's caſe. 


[ 535 ] 31. Tithe of agiſtment af barren cattl» is due of common right, 
arts, 2 Salk. 655. pl. 1, Hill. 8 W. 3. B. R. Hicks v. Woodſon, 


C. fuller, and the nates there (I. a.) 


6 32. A. 
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22, A. has a houſ» in B. in which he dwells and occupies a large 
parcel of arable land there, and has likewiſe 40 acres of meadow and 
poſture in the pariſh of C. adjoining, and four acres of arable land 
Here. The plowing land in C. will excuſe only thofe cattle which plow 
only the land in C. and not thoſe which plow any land in B. For 
the parſon ought to have ſomething in lieu of the loſs of thoſe tithes, 
which can only be of the four acres in C. Per cur. Lord Raym. 
Rep. 130. Mich. 8 W. 3. Scoles v. Lowther. 

33. Where the parſon has t:the-hops, no tithes ſhould he paid for 
the pales which were uſed in the hop-yard; and the queſtion aroſe 
whether the parſon ſhould have tithes of the bark of the poles, the 
bark being ſold ? And by Letchmere he ſhould. But the Ch. 
Baron and the others e contra; for the poles being privileged, the 
bark ſhall be ſo too. Free. Rep. 334. pl. 416. Mich. 1698. in 
Scacc. Anon. i | 

34. But for in fire to dry the hops tithes ſhould be paid, 
becauſe the parker no benefit by that, the tithes being paid 
before they were dried, Freem. Rep. 334. pl. 416. Mich. 1698. in 
Scacc. Anon. 

35. By the common law paſturage is as much tithable as hay, but 
the difference 1s, paſturage being taken by the mouth of cattle, but 
the hay is tithable before it is ſevered from the ground; paſtur 
ſhall pay no tithe, but the cattle, that feed it, ſhall; but cattle of 


pail and plow ſhall pay no tithe if you feed them upon paſture all 


the year long; and the reaſon of that is, for that they are as tools 
of huſbandry, by wiuch tithes are meliorated. And no tithe is 
originally due by law in that caſe, but tithe is originally due upon 
mowing of the graſs; and your ſubſequent application of it, though 
to cattle of pail and plow ſhall not diſcharge you of a charge ta 
which you were liable before upon the mowing. And the graſs 
is tithable only in reſpect of the feeding, that is, the uſe and appli- 
cation makes it tithable; and for that you cannot have any other 
tithe than from the profit of the cattle that do feed it; Per Holt 
Ch. J. 12 Mod. 497, 498. Paſch. 13 W. 3. Selby v. Bank. | 
36. If a man has a houſe in a pariſh, and lives there, he muſt 
not pay agiſtment for dry cattle there; but if he be net a houſekeeper 
there, he muſt pay tithes for agiſtment; Per Holt Ch. J. 7 Mod. 


D 


114. Mich. 1 Ann. B. R. in Harrow's calc. 
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(Aa. 2.) Tithes of Mills. Payable in what [ 596 ] 
Caſes. See (F. a.) 


I. TI THE of mills ſhall nat be paid but where it uſed to be paid. 


(M. a) and 
(Q.) pl. 19. 
3 Bulſt. 


Per Coke C. J. Roll. Rep. 405. pl. 15. Trin. 14 Jac. B. R. 337: „ C. 


in Jaques's caſe. 


That no 
perſonal 


tithe by the ſtatute is to be paid for mills, but where by ſpecial uſags the ſame bas been 


Paid, add not otherwiſe, 


2. De molendino de nove crecto non jacet prohilitic as to tithes 
(though 


Dilmes, [or Tithes.] 


(though the mill was erected upon lands diſcharged of tithes) by 
the ſtatute of monaſteries. Cro. J. 429. Trin. 15 Jac. B. R. 
Anon. | 
3. Libel for tithes of a gri/#-m:/l, a fulling-mill; the defendant: 
ſuggeſted for a prohibition, that though by the ſtatute de articulis 
cleri it is enacted, that de molendinis non fiat prohibitio, yet that 
muſt not be intended of fulling-mills, the profits whereof ariſe by 
the labour of men, and therefore not within the words of the ſtatute 
de molendinis ; and a prohibition was granted as to the fulling-mill 
and a conſultation as to the griſt- mill; but tithes ſhall not be paid 
for tin mills, lead-mills, plate-mills, rag-mills, edge-paper-mills, 
becauſe the profit ariſes by the labour of men. 2 Roll. Rep. 84. 
Paſch. 17 Jac. B. R. Anon. 
Tithe of 4. If two fulling mills are under o 
woo is for the milis and then you alter the mill; 
Haute of the rate is gone, and you muſt pay tith 
—_— Anon. | 


Arg. Litt. R. 102.— Arg. Show. 28 f. cites 12 Rep. 36. 


and a rate-tithe paid 
ge one a corn mill, 


Tbid cites 5. Tithes are due and payable of all mills unleſs they are ancient 
— B. and before 9 E. 2. For mills more ancient are diſcharged by the 
Pain v. fatute art. cleri. D. 170. b. Marg. pl. 5. cites Hill. 5. Car, C. B. 


Evans. that it was fo reſolved in Stonie's caſe. 


Ates Paſch. 10 Car. S. P. 


6. Motion for a prohibition to ſtay a ſuit for tithes of an old 
mill, viz. every tenth toll-diſh an ſuggeſtion that it was an old mill, 
but per Holt Ch, J. the plaintiff g/t in his ſuggeſtion t preſcribe 
in non decimands, and allo an affidavit of the truth of the fatt 
and fo it was adjudzed in Ld. Ch. J. Hale's time in the like caſe; 
for he ſaid that of common right tithes are not due out of a mill, yet 
before the ſtatute of articuli cleri ſome mills did pay and ſome did 
not, and upon that it was enacted that de molendino de novo erect” 
non jacet prohibitio; and for ſuch as paid before that ſtatute they 
ſhall ſtil] pay; and he faid, tithes were either predial or perſonal, 
for the corn paid tithe before; and it is neceſlary to preſcribe in a 
non decimando in an old mill; and he quoted the caſe of Hughes 
and Lord Viſcount Hertford. 12 Mod. 243. Mich. 10 W. 3. 
Hart v. Hall. | 


THE END OF THE EIGHTH -VOLUME, 


* 


